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ARTICLE V 

AGENCY FINANCIAL ASSISTANCE (PAYMENTS IN LIEU OF TAXES); 
RECAPTURE OF PUBLIC BENEFITS 

Section 5.1. Payments in Lieu of Real Estate Taxes.   

(a) Real Estate Taxes to be Paid Prior to PILOT Commencement Date.  Until 
the PILOT Commencement Date (or such later date as the Facility Realty is determined to be 
exempt from Real Estate Taxes), the Lessee shall pay to the City all Real Estate Taxes in 
respect of the Facility Realty for the periods of time occurring prior to such date at such times, 
in such manner and in such amounts as would be applicable if the Facility Realty were not 
leased to the Agency. 

(b) PILOT Generally. 

(i) It is recognized that under the provisions of the Act the Agency is 
required to pay no Real Estate Taxes upon any of the property acquired by it or under its 
jurisdiction or control or supervision or upon its activities.  The Agency and the Lessee 
agree, however, that the Lessee shall be required to pay PILOT with respect to the 
Facility Realty in accordance with the provisions of this Section 5.1. 

(ii) The Agency makes no representation as to the availability of an 
exemption or abatement from Real Estate Taxes for the Facility Realty.  The Lessee 
acknowledges that the Agency has not represented the availability of any such exemption 
or abatement for the Facility Realty, and the Lessee hereby releases the Agency from any 
claim arising from any loss of the Financial Assistance that was contemplated hereunder. 

(iii) The Lessee acknowledges that PILOT will equal the Full PILOT 
Amount until such time as all Real Estate Taxes due prior to the PILOT Commencement 
Date are paid in full, including any interest that may be due thereon. 

(iv) The Agency shall have no obligation to take any action to correct 
any defect or deficiency that may prevent the Facility Realty from being recognized as 
exempt from Real Estate Taxes by the City. 

(v) The Agency, in its sole discretion and in furtherance of the 
purposes of the Act, may waive, in whole or in part, the payment of PILOT for good 
cause shown. 

(vi) Notwithstanding any other provision of this Agreement, if a 
PILOT calculation results in a negative amount due for any period of calculation, PILOT 
shall be deemed to equal zero for such period and the Lessee shall not be entitled to any 
credit or refund.   
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(c) Land PILOT. 

During the PILOT Term, the Lessee shall pay PILOT with respect to the Land 
(“Land PILOT”) in the amounts described below. 

(i) For each semi-annual period occurring within the period 
commencing on the PILOT Commencement Date to and including June 30, 2046, Land 
PILOT shall equal (1) the Adjusted PILOT Amount with respect to Land minus (2) the 
Land Abatement Amount. 

(ii) For each semi-annual period occurring within the period 
commencing on July 1, 2046 to and including June 30, 2047, Land PILOT shall equal (1) 
the Adjusted PILOT Amount with respect to the Land minus (2) the product of (y) 0.80 
and (z) the Land Abatement Amount. 

(iii) For each semi-annual period occurring within the period 
commencing on July 1, 2047 to and including June 30, 2048, Land PILOT shall equal (1) 
the Adjusted PILOT Amount with respect to the Land minus (2) the product of (y) 0.60 
and (z) the Land Abatement Amount. 

(iv) For each semi-annual period occurring within the period 
commencing on July 1, 2048 to and including June 30, 2049, Land PILOT shall equal (1) 
the Adjusted PILOT Amount with respect to the Land minus (2) the product of (y) 0.40 
and (z) the Land Abatement Amount. 

(v) For each semi-annual period occurring within the period 
commencing on July 1, 2049 to and including June 30, 2050, Land PILOT shall equal the 
Adjusted PILOT Amount with respect to the Land minus the product of (y) 0.20 and (z) 
the Land Abatement Amount. 

(d) Existing Improvements PILOT. 

During the PILOT Term, the Lessee shall pay PILOT with respect to the Existing 
Improvements (the “Existing Improvements PILOT”) in the amounts described below. 

(i) For each semi-annual period occurring within the period 
commencing on the PILOT Commencement Date to and including June 30, 2046, 
Existing Improvements PILOT shall equal (1) the Adjusted PILOT Amount with respect 
to Existing Improvements minus the (2) Existing Improvements Abatement Amount. 

(ii) For each semi-annual period occurring within the period 
commencing on July 1, 2046 to and including June 30, 2047, Existing Improvements 
PILOT shall equal (1) the Adjusted PILOT Amount with respect to Existing 
Improvements minus (2) the product of (y) 0.80 and (z) the Existing Improvements 
Abatement Amount. 

(iii) For each semi-annual period occurring within the period 
commencing on July 1, 2047 to and including June 30, 2048, Existing Improvements 
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PILOT shall equal (1) the Adjusted PILOT Amount with respect to Existing 
Improvements minus (2) the product of (y) 0.60 and (z) the Existing Improvements 
Abatement Amount. 

(iv) For each semi-annual period occurring within the period 
commencing on July 1, 2048 to and including June 30, 2049, Existing Improvements 
PILOT shall equal (1) the Adjusted PILOT Amount with respect to Existing 
Improvements minus (2) the product of (y) 0.40 and (z) the Existing Improvements  
Abatement Amount. 

(v) For each semi-annual period occurring within the period 
commencing on July 1, 2049 to and including June 30, 2050, Existing Improvements 
PILOT shall equal (1) the Adjusted PILOT Amount with respect to Existing 
Improvements minus (2) the product of (y) 0.20 and (z) the Existing Improvements 
Abatement Amount. 

(e) Project Improvements PILOT.  

During the PILOT Term, the Lessee shall pay PILOT with respect to the Project 
Improvements (the “Project Improvements PILOT”) in the amounts described below. 

(i) For each semi-annual period occurring within the period 
commencing on the PILOT Commencement Date and ending on June 30, 2046, Project 
Improvements PILOT shall equal (1) the Adjusted PILOT Amount with respect to Project 
Improvements minus (2) the Project Improvements Abatement Amount.  Upon 
completion of the Project Improvements (and notwithstanding the foregoing sentence), 
the Lessee shall promptly request the appropriate officer of the City to reassess the 
Improvements. 

(ii) For each semi-annual period occurring within the period 
commencing on July 1, 2046 to and including June 30, 2047, Project Improvements 
PILOT shall equal (1) the Adjusted PILOT Amount with respect to Project Improvements 
minus (2) the product of (y) 0.80 and (z) the Project Improvements Abatement Amount.  

(iii) For each semi-annual period occurring within the period 
commencing on July 1, 2047 to and including June 30, 2048, Project Improvements 
PILOT shall equal (1) the Adjusted PILOT Amount with respect to Project Improvements 
minus (2) the product of (y) 0.60 and (z) the Project Improvements Abatement Amount. 

(iv) For each semi-annual period occurring within the period 
commencing on July 1, 2048 to and including June 30, 2049, Project Improvements 
PILOT shall equal (1) the Adjusted PILOT Amount with respect to Project Improvements 
minus (2) the product of (y) 0.40 and (z) the Project Improvements Abatement Amount. 

(v) For each semi-annual period occurring within the period 
commencing on July 1, 2049 to and including June 30, 2050, Project Improvements 
PILOT shall equal (1) the Adjusted PILOT Amount with respect to Project Improvements 
minus (2) the product of (y) 0.20 and (z) the Project Improvements Abatement Amount. 
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(f) Additional Improvements PILOT.  During the PILOT Term, the Lessee 
shall pay PILOT with respect to the Additional Improvements (the “Additional Improvements 
PILOT”) as follows: for each semi-annual period occurring during the PILOT Term, the 
Additional Improvements PILOT shall equal the Adjusted PILOT Amount with respect to such 
Additional Improvements for such semi-annual period.  Upon completion of Additional 
Improvements, if any, the Lessee shall promptly comply with the requirements of Section 3.5 
and request the appropriate officers of the City to reassess the Improvements. 

(g) Payment Provisions. 

(i) The Lessee agrees to pay all PILOT required to be paid under this 
Section 5.1 seven (7) Business Days prior to the commencement of the semi-annual 
period which relates to such PILOT (i.e., July 1 or January 1 (as the case may be)), in the 
amounts specified in PILOT Bills.  The Lessee also agrees to pay with seven (7) business 
days of receipt of a PILOT Bill from NYCDOF, any PILOT Reconciliation amount 
required to be paid by the Lessee in accordance with Section 5.1(i)(ii).  The Agency 
agrees to request appropriate officers of NYCDOF to provide the Lessee with PILOT 
Bills.  The Lessee understands and agrees that the failure of NYCDOF to send the Lessee 
a PILOT Bill shall not relieve the Lessee of its obligation hereunder to pay the amount of 
PILOT required in accordance with this Section 5.1.  The Lessee may send all inquiries 
concerning PILOT Bills to pilot1@finance.nyc.gov or:  PILOT Unit, NYC Department 
of Finance, 59 Maiden Lane, 22nd floor, New York, New York 10038.

(ii) Until such time as the Agency may in writing require otherwise, 
the Lessee shall pay PILOT to the PILOT Depository and the Lessee shall make such 
payments by certified check, or bank draft payable at a bank in New York, New York, 
wire transfer or electronic funds transfer; provided, however, that any single semi-annual 
payment of $150,000 or more (i.e., $300,000 or more annually) or any payment which is 
over thirty (30) days past due, must be made by either wire transfer or electronic funds 
transfer.   

(iii) Upon the occurrence of a PILOT Payment Default, the amount of 
PILOT so in default shall continue as an obligation of the Lessee and the Lessee agrees to 
pay the same to the PILOT Depository, together with the lesser of (A) the maximum 
amount of interest permitted by law, and (B) the greater of (i) interest thereon at the same 
rate per annum and compounded at the same frequency as is charged from time to time 
by the City with respect to the delinquent payment of Real Estate Taxes, and (ii) a late 
payment fee of 5% of the amount of PILOT that was not paid when due and, for each 
month or part thereof that a payment is delinquent beyond the first month, an additional 
late payment fee of 1% per month assessed on (a) the original amount or portion thereof 
that was not paid when due that remains unpaid during such month or part thereof and (b) 
the 5% late payment penalty or portion thereof that remains unpaid during such month or 
part thereof. 

(iv) Nothing contained herein shall limit or impair the Lessee’s right, to 
the extent permitted by law, to do the following:   
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(1) to obtain reductions in the valuation of the Facility Realty; 
or 

(2) to apply for As-of-Right Benefits that would reduce Real 
Estate Taxes with respect to the Facility Realty (as if the Facility Realty were not 
exempt from Real Estate Taxes); provided, however, that the foregoing shall not 
be construed to reduce PILOT payable under this Section 5.1 except as expressly 
contemplated by the provisions of Section 5.1(c), (d), (e) and (f).  

(h) Apportionment of Payments after Transfer.   

(i) The Agency shall cause the appropriate officer or officers of the 
City to return the Facility Realty to the tax rolls as of the Cessation Date.  During the City 
Tax Fiscal Year in which the Cessation Date occurs, the Lessee and/or other subsequent 
owner of the Facility Realty shall be responsible for paying the Real Estate Taxes due for 
the portion of such City Tax Fiscal Year that remains from and after the Cessation Date. 

(ii) With respect to the semi-annual period of the City Tax Fiscal Year 
during which the Cessation Date occurs, the Agency shall cause the appropriate officer or 
officers of the City to apportion that part of PILOT previously remitted for such semi-
annual period (if any), which is attributable to the period commencing on the Cessation 
Date and ending on the June 30 or December 31 following (as the case may be), as a 
credit against the Real Estate Taxes owed for such semi-annual period. 

(i) Reduction or Withdrawal of Financial Assistance; Loss of Exemption. 

(i) Additional PILOT.  If any portion of the Facility Realty is used for 
Non-Qualified Use by the Lessee or any Tenant (whether pursuant to a Tenant Lease, 
occupancy or use), with respect to the period of such use, the Lessee shall pay additional 
PILOT in accordance with Section 5.1(g) in advance of each semi-annual period during 
which such Non-Qualified Use shall occur (in addition to amounts payable pursuant to 
Section 5.1(c), (d), (e) and (f) hereof) as follows:   

(1) With respect to the Improvements, if any portion of the 
Improvements is used for Non-Qualified Use, an amount, equal to the product of 
(y) the positive difference, if any, between (A) the Adjusted PILOT Amount with 
respect to the Improvements and (B) the PILOT amounts applicable to the 
Improvements calculated pursuant to Section 5.1 (d), (e) and (f) hereof, in each 
case, determined on a per diem basis for the period of such Non-Qualified Use, 
and (z) a fraction, expressed as percentage (the “Improvements Percentage”), the 
numerator of which is (A) the total Non-Qualified USF and the denominator of 
which is (B) the Total Improvements USF; or 

(2)  With respect to the Land: 

(A) if any portion of the Improvements is used for such 
Non-Qualified Use, the Lessee shall pay additional PILOT in an amount 
equal to the greater of:  
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(i)   the product of (y) the difference between (A) 
the Adjusted PILOT Amount with respect to the Land and 
(B) the PILOT amounts with respect to the Land calculated 
pursuant to Section 5.1(c) hereof, in each case, determined 
on a per diem basis for the period of such Non-Qualified 
Use, and (z) a fraction, expressed as a percentage (the 
“Land Percentage”) the numerator of which is (A) the total 
gross square footage the Land used for such Non-Qualified 
Use and the denominator of which is (B) the total gross 
square footage of the Land; and 

(ii)  the product of (y) the difference between (A) 
the Adjusted PILOT Amount with respect to the Land and 
(B) the PILOT amounts with respect to the Land calculated 
pursuant to Section 5.1(c) hereof, in each case, determined 
on a per diem basis for the period of such Non-Qualified 
Use, and (z) the Improvements Percentage; or 

(B) If no portion of the Improvements is subleased, 
occupied or used for such Non-Qualified Use, the Lessee shall pay 
additional PILOT in an amount equal to the product of (y) the difference 
between (A) the Adjusted PILOT Amount with respect to the Land in the 
absence of the Agency’s exemption and (B) the PILOT amounts with 
respect to the Land calculated pursuant to Section 5.1(c) hereof, in each 
case, determined on a per diem basis for the period of such Non-Qualified 
Use and (z) the Land Percentage.  

(ii) PILOT Reconciliation.  Lessee shall submit annually pursuant to 
Section 8.16(d) a certificate that includes a PILOT Reconciliation for each semi-annual 
period ending on the prior June 30th and December 31st.  Any additional PILOT due as a 
result of the PILOT Reconciliation shall be payable within seven (7) business days of the 
issuance of a  PILOT bill by NYCDOF in accordance with Section 5.1(g)    Failure by the 
Lessee to submit a PILOT Reconciliation by the due date for the certification specified in 
Section 8.16(d) will result in the imposition of interest and fees specified in Section 
5.1(g)(ii) for any PILOT Reconciliation amount otherwise due, and such interest and fees 
shall accrue from the required certification due date.   

(iii) Events of Default.  Upon the occurrence of an Event of Default, 
including but not limited to a PILOT Payment Default, the Agency may increase PILOT 
temporarily or permanently, in its sole discretion, and without notice other than the prior 
notice required for certain Events of Default, to an amount equal to the Full PILOT 
Amount as to the Land and the Improvements. 

(iv) Loss of Exemption. Upon the occurrence of a Cessation Date, the 
Facility Realty shall be deemed automatically restored to the tax rolls, whether or not 
procedurally such restoration has in fact occurred, and the Lessee shall pay Real Estate 
Taxes with respect to the Facility Realty from and after such Cessation Date. 
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Section 5.2. Reserved.   

Section 5.3. Reserved.  

Section 5.4. Recapture of Benefits.  It is understood and agreed by the parties 
to this Agreement that the Agency is entering into this Agreement in order to provide Financial 
Assistance to the Lessee for the Project and to accomplish the public purposes of the Act.  In 
consideration therefor, the Lessee hereby agrees as follows: 

(a) If there shall occur a Recapture Event during the Recapture Period, the 
Lessee shall pay to the Agency as a return of Financial Assistance conferred by the Agency, a 
recapture amount (the “Recapture Amount”) equal to the product of (y) all Benefits realized by 
the Lessee and (z) the recapture percentage below (the “Recapture Percentage”) for the period 
during which the Recapture Event occurs, as determined by the Agency:  

(i) if the Recapture Event occurs during the period commencing on 
the Commencement Date and ending on the day before the third anniversary of the 
Operations Commencement Date, the Recapture Percentage is 130%; 

(ii) if the Recapture Event occurs during the period commencing on 
the third anniversary of the Operations Commencement Date and ending on the day 
before the fourth anniversary of the Operations Commencement Date, the Recapture 
Percentage is 120%; 

(iii) if the Recapture Event occurs during the period commencing on 
the fourth anniversary of the Operations Commencement Date and ending on the day 
before the fifth anniversary of the Operations Commencement Date, the Recapture 
Percentage is 110%; 

(iv) if the Recapture Event occurs during the period commencing on 
the fifth anniversary of the Operations Commencement Date and ending on the day 
before the sixth anniversary of the Operations Commencement Date, the Recapture 
Percentage is 100%; or 

(v) if the Recapture Event occurs during the period commencing on 
the sixth anniversary of the Operations Commencement Date and ending on or before the 
tenth anniversary of the Operations Commencement Date, the Recapture Percentage is 
100% minus the product of (y) 1.666% and (z) the number of months elapsed since the 
sixth anniversary of the Operations Commencement Date. 

(b) Interest on any Recapture Amount due pursuant to the provisions of 
Section 5.4(a) shall accrue at a rate equal to the higher of nine percent (9%) per annum, or the 
amount of interest and penalties imposed by the Act or other law, from the date that the 
Recapture Event occurred until the date of repayment of the Recapture Amount to the Agency.   

(c) Reserved. 
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(d) For purposes of this Section 5.4, demand for payment by the Agency shall 
be made in accordance with the notice requirements of this Agreement and the due date for 
payment shall be not less than seven (7) Business Days from the date of the notice. 

(e) The Lessee shall furnish the Agency with written notification of any 
Recapture Event within ten (10) days of its occurrence and shall subsequently provide to the 
Agency in writing any additional information that the Agency may request. 

(f) The provisions of this Section 5.4 shall survive the termination of this 
Agreement for any reason whatsoever, notwithstanding any provision of this Agreement to the 
contrary. 


