New York State Department of Taxation and Finance
IDA Appointment of Project Operator or Agent ST-60

(4113)
For Sales Tax Purposes

The industrial development agency or authority (IDA) must submit this form within 30 days of the appointment of a project operator or agent,

whether appointed directly by the IDA or indirectly by the operator or another agent. For IDA use only
Name of IDA | . IDA project number (use OSC numbering system for projects after 1998)
New York City Industrial Development Agency

Street address Telephone number

110 William Street (212) 619-5000

City State ZIP code

New York NY (10038

Name of IDA project operator or agent Mark an X in the box if Employer identification il ity number
APOLLO H.V.A.C. CORPORATION directly appointed by the IDA:

Street address Telephone number Primary operator or agent?
225 North Fehr Way ( ) [x]Yes [INo
City State ZIP code

Bay Shore NY 11706

Name of project Purpose of project (see instructions)

Fairway Bakery LLC Manufacturing

Street address of project site
400 Walnut Avenue
City State ZIP code
Bronx NY 10474

Description of goods and services intended to be exempted
from New York State and local sales and use taxes

See attached Sales Tax Letter

Date project operator Date project operator or Mark an X in the box if this is an
or aggntjappoﬁated (mm/dd/yy) 02/27/14 agentpstajtus egds (mm/dd/yy) 05/01/15 extension to an original project: D

Estimated value of goods and services that will be exempt from New York State| Estimated value of New York State and local sales and use tax exemption
and local sales and use tax: provided:

$8,800,000.00 $781,000.00

Certification: | certify that the above statements are true, complete, and correct, and that no material information has been omitted. | make these statements
with the knowledge that willfully providing false or fraudulent information with this document may constitute a felony or other crime under New York State
Law, punishable by a substantial fine and possible jail sentence. | also understand that the Tax Department is authorized to investigate the validity of any
information entered on this document.

Print name of officer or employee signing on behalf of the IDA Print title }

Jeffrey Lee ‘T 1 Executive Director

Signature Date Telephone number

(212) 619-5000
I B
\ \/ Instructions

Filing requirements Mailing instructions
An IDA must file this form within 30 days of the date the IDA appoints Mail completed form to:

any project operator or other person as agent of the IDA, for purposes of NYS TAX DEPARTMENT

extending any sales and compensating use tax exemptions. IDA UNIT
The IDA must file a separate form for each person it appoints as agent, WA HARRIMAN CAMPUS
whether directly or indirectly, and regardless of whether the person is the ALBANY NY 12227

primary project operator or agent. If the IDA authorizes a project operator or

agent to appoint other persons as agent of the IDA, the operator or agent Etlvacynetification

G & g ; The Commissioner of Taxation and Finance may collect and maintain personal information pursuant
making such an appointment must advise the IDA that it has done so, =20 to the New York State Tax Law, including but not limited to, sections 5-a, 171, 171.a, 287, 308,
that the IDA can file a form within 30 days of the date of the new agent's 429, 475, 505, 697, 1096, émz, and 1415 of that Law; and may require disclosure of social security
appointment. The IDA should not file this form for a person hired to work numbers pursuant to 42 USC 405(c)(2)(C(i).
on an IDA project if that person is not appointed as agent of the IDA. The This information will be used to determine and administer tax liabilities and, when authorized by
IDA need not file this form if the IDA does not extend any sales or use tax law, for certain tax offset and exchange of tax information programs as well as for any other lawful

: ! purpose.

exemption benefits for the project. Information co??erm'ng quarterly wages paid to employees'is provided to cf:fertain state agencies

. . . ;i e A for purposes of fraud prevention, support enforcement, evaluation of the effectiveness of certain
If an |D/_\ modifies a project, SL!Ch as by exter_ldmg it beyond its original employment and traini%g programs and other purposes authorized by law.
completion date_'u or by increasing or decreasing the amount of sales aﬂd_ Failure to provide the required information may subject you to civil or eriminal penalties, or both,
use tax exemption benefits authorized for the project, the IDA must, within under the Tax Law.
30 days of the change, file a new form with the new information. This information is maintained by the Manager of Document Management, NYS Tax Department,
. IDA q K - - vt " i W A Harriman Camnpus, Albany NY 12227; telephone (518) 457-5181.

an amends, revokes, or cancels the appointment of an agent, or if an ~

agent’s appointment becomes invalid for any reason, the IDA must, within Need help?
30 days, send a letter to the address below for filing this form, indicating p

that the appointment has been amended, revoked, or cancelled, or is no
longer valid, and the effective date of the change. It should attach to the {@ Internet access: www.tax.ny.gov

letter a copy of the form it originally filed. The IDA need not send a letter for : . ki
a form that is not valid merely because the "Completion date of project” has (for information, forms, and pUbhcat'ons)

passed.

Purpose of project Sales Tax Information Center: (518) 485-2889

For Purpose of project, enter one of the following: To order forms and publications: (5618) 457-5431

— Services — Construction

— Agriculture, forestry, fishing — Wholesale trade &2 Text Telephone (TTY) Hotline

— Finance, insurance, real estate — Retail trade o (for persons with hearing and

— Transportation, communication, — Manufacturing == speech disabilities using a TTY): (518) 485-5082
electric, gas, sanitary services - Other (specify) i o= J




SALES TAX AGENT AUTHORIZATION LETTER
EXPIRATION DATE: May 1, 2015

ELIGIBLE LOCATION FOR CAPITAL IMPROVEMENTS
AND FACILITY PERSONALTY:
400 Walnut Avenue, Bronx, New York 10454

[eb 27 2014
TO WHOM IT MAY CONCERN

Re:  New York City Industrial Development Agency
2013 Fairway Bakery LLC Project

Ladies and Gentlemen:

The New York City Industrial Development Agency (the “Agency”), by this
notice, hereby advises you as follows:

1% Pursuant to the Letter of Authorization of Sales Tax Exemption attached here to
as Exhibit A (the “Sales Tax Letter”), issued pursuant to a certain Agency Lease Agreement,
dated as of May 1, 2013 (the “Lease Agreement”), between the Agency and Fairway Bakery
LLC, a limited liability company organized and existing under the laws of the State of Delaware
(the “Company”), the Agency has authorized each of the Company and the Sublessee (as defined
below) to act as its agent for the renovation acquisition, construction and equipping of an
approximately 469,000 parcel of land located at 400 Walnut Avenue, in Bronx, new York (the
“Facility”), to be used by the Company as a centralized production facility (including bakery,
produce processing and prepared foods facilities and a warehouse, distribution and central
headquarters facility in support of the Company’s retail markets (together with the Facility, the
“Project).

2 Upon the Company’s or the Sublessee’s request, the Agency has appointed
APOLLO H.V.A.C. CORPORATION (the “Agent”), pursuant to this Sales Tax Agent
Authorization Letter (the “Sales Tax Agent Authorization Letter”) to act as the Agency’s agent
for the purpose of effecting purchases exempt from sales or use tax in accordance with the terms,
provisions of this Sales Tax Agent Authorization Letter and the Sales Tax Letter, which is
deemed incorporated herein by reference.

3. The effectiveness of the appointment of the Agent as an agent of the Agency is
expressly conditioned upon the execution by the Agency of New York State Department of
Taxation and Finance Form ST-60 “IDA Appointment of Project or Agent” (“Form ST-60”) to
evidence that the Agency has appointed the Agent as its agent (the form of which to be
completed by Agent and the Company.  Pursuant to the exemptions from sales and use taxes
available to the Agent under this Sales Tax Agent Authorization Letter and the Sales Tax Letter,
the Agent shall avail itself of such exemptions when purchasing eligible materials and services in
connection with the Project and shall not include such taxes in its contract price, bid or
reimbursable costs, as the case may be.

4. The Agent acknowledges that the executed Form ST-60 shall not serve as a sales
or use tax exemption certificate or document. No agent or project operator may tender a copy of



the executed Form ST-60 to any person required to collect sales tax as a basis to make such
purchases exempt from tax. No such person required to collect sales or use taxes may accept the
executed Form ST-60 in lieu of collecting any tax required to be collected. THE CIVIL AND
CRIMINAL PENALTIES FOR MISUSE OF A COPY OF FORM ST-60 AS AN EXEMPTION
CERTIFICATE OR DOCUMENT OR FOR FAILURE TO PAY OR COLLECT TAX SHALL
BE AS PROVIDED IN THE TAX LAW. IN ADDITION, THE USE BY AN AGENT,
PROJECT OPERATOR, OR OTHER PERSON OR ENTITY OF SUCH FORM ST-60 AS AN
EXEMPTION CERTIFICATE OR DOCUMENT SHALL BE DEEMED TO BE, UNDER
ARTICLES TWENTY EIGHT AND THIRTY SEVEN OF THE TAX LAW, THE ISSUANCE
OF A FALSE OR FRAUDULENT EXEMPTION CERTIFICATE OR DOCUMENT WITH
THE INTENT TO EVADE TAX.

5 The Agent agrees to comply with the terms and conditions of the Sales Tax
Letter, including but not limited to Section 875(1) and (3) of the General Municipal Law,
attached hereto as Exhibit B, as such provisions may be amended from time to time. The Agent
must retain for at least six (6) years from the date of expiration of this Sales Tax Agent
Authorization Letter copies of (a) its contract with the Company to provide services in
connection with the Project, (b) all contracts, agreements, invoices, bills or purchases entered
into or made by such Agent using the Letter of Authorization for Sales Tax Exemption, and (c)
the executed Form ST-60 appointing the Agent as an agent of the Agency and shall make such
records available to the Agency upon reasonable notice. This provision shall survive the
expiration or termination of this Sales Tax Agent Authorization Letter.

6. In order to assist the Company in complying with its obligation to file New York
State Department of Taxation and Finance Form ST-340 “Annual Report of Sales and Use Tax
Exemptions Claimed by Project Operator of Industrial Development Agency/Authority” (“Form
ST-3407), the Agent covenants and agrees that it shall file semi-annually with the Company (no
later than January 15™ and July 15" of each calendar year in which it has claimed sales and use
tax exemptions in connection with the Project) a written statement of all sales and use tax
exemptions claimed by such Agent for the preceding six-month period (ending on the later of
June 30™ or December 31%) in connection with the Project and the Facility by completing and
submitting to the Company the Sales Tax Registry attached hereto as Exhibit C. If the Agent
fails to comply with the foregoing requirement, the Agent shall immediately cease to be the
agent for the Agency in connection with the Project (such agency relationship being deemed to
be immediately revoked) without any further action of the parties, the Agent shall be deemed to
have automatically lost its authority to make purchases as agent for the Agency, and shall desist
immediately from all such activity, and shall immediately and without demand return to the
Company or the Agency its copy of the Sales Tax Agent Authorization Letter and the Sales Tax

Letter.

7 The Agent agrees that if it fails to comply with the requirements for sales and use
tax exemptions, as described in this Sales Tax Agent Authorization Letter and the Sales Tax
Letter, it shall pay any and all applicable New York State sales and use taxes, and no portion
thereof shall be charged or billed to the Agency or to the Company directly or indirectly, the
intent of the Sales Tax Agent Authorization Letter being that neither the Agency nor the
Company shall be liable for any of the sales or use taxes described above. This provision shall
survive the expiration or termination of this Sales Tax Agent Authorization Letter.

2



8. The Agent represents and warrants that, except as otherwise disclosed to the
Agency, none of the Agent, the Principals of the Agent, or any Person that directly or indirectly
Controls, is Controlled by, or is under common Control with the Agent:

a) 1s in default or in breach, beyond any applicable grace period, of its obligations under
any written agreement with the Agency or The City of New York (the “City™), unless
such default or breach has been waived in writing by the Agency or the City, as the
case may be;

b) has been convicted of a felony and/or any crime involving moral turpitude in the
preceding ten (10) years;

¢) has received written notice of default in the payment to the City of any taxes, sewer
rents or water charges in excess of $5,000 that has not been cured or satisfied, unless
such default is then being contested with due diligence in proceedings in a court or
other appropriate forum; or

d) has, at any time in the three (3) preceding years, owned any property which, while in
the ownership of such Person, was acquired by the City by in rem tax foreclosure,
other than a property in which the City has released or is in the process of releasing
its interest to such Person pursuant to the Administrative Code of the City.

As used herein, the following capitalized terms shall have the respective meanings set forth
below:

“City” shall mean The City of New York.

“Control” or “Controls” shall mean the power to direct the management and policies of a Person
(x) through the ownership, directly or indirectly, of not less than a majority of its voting
securities, (y) through the right to designate or elect not less than a majority of the members of
its board of directors or trustees or other Governing Body, or (z) by contract or otherwise.

“Entity” shall mean any of a corporation, general partnership, limited liability company, limited
liability partnership, joint stock company, trust, estate, unincorporated organization, business
association, tribe, firm, joint venture, governmental authority or governmental instrumentality,
but shall not include an individual.

“Governing Body” shall mean, when used with respect to any Person, its board of directors,
board of trustees or individual or group of individuals by, or under the authority of which, the
powers of such Person are exercised.

“Person” shall mean an individual or any Entity.

9, By execution of this Sales Tax Agent Authorization Letter, the Agent agrees to
accept the terms hereof and represent and warrant to the Agency that the use of this Sales Tax
Agent Authorization Letter and the Sales Tax Letter by the Agent is strictly for the purposes
stated herein and in the Sales Tax Letter.



10.  The Agent acknowledges and a that this Sales Tax Agent Authorization Letter
will terminate expire on the date (the “Termination Date™) that is the earlier of (i) the Expiration
Date referred to above, and (ii) the expiration or termination of the Sales Tax Letter.  Upon the
Termination Date, the agency relationship between the Agency and the Agent shall terminate,
and the Agent shall surrender this Sales Tax Agent Authorization Letter to the Agency for
cancellation.

11. Notwithstanding any contrary provisions in the Lease Agreement, ten (10) days
prior to the Expiration Date of this Sales Tax Agent Authorization Letter the Agent shall
surrender this letter to the Agency for renewal or cancellation. The Agent may continue to use a
facsimile copy of this Sales Tax Agent Authorization Letter until its stated Expiration Date.
Within ten (10) days of receipt of this Sales Tax Agent Authorization Letter, the Agency shall
provide such annual renewal of the letter to the Agent if and to the extent it is required to renew
the Sales Tax Letter under the Lease Agreement.

The signature of a representative of the Agent where indicated below will indicate
that the Agent accepted the terms hereof.

NEW YORK CITY INDUSTRIAL
DEVELOPMENT AGENCY

By:

Namgy/ J Uee
Title: Eadcultwe. Divettdye




EXHIBIT A
TO
SALES TAX AGENT AUTHORIZATION LETTER

LETTER OF AUTHORIZATION FOR SALES TAX EXEMPTION [ATTACHED]



EXHIBIT B
TO
SALES TAX AGENT AUTHORIZATION LETTER

SPECIAL PROVISIONS RELATING TO STATE SALES TAX SAVINGS
General Municipal Law, Section 875(1) and (3)

“Section 875. Special provisions applicable to State sales and compensating use taxes and
certain types of facilities.

1. For purposes of this Section: “State sales and use taxes” means sales and compensating
use taxes and fees imposed by Article twenty-eight or twenty-eight-A of the tax law but
excluding such taxes imposed in a City by Section eleven hundred seven o eleven
hundred eight of such Article twenty-eight.  “IDA” means an industrial development
agency established by this Article or an industrial development authority created by the
public authorities law. “Commissioner” means the Commissioner of taxation and
finance. ...

3. (A) An IDA shall include within its resolutions and project documents establishing any
project or appointing an agent or project operator for any project the terms and conditions
in this subdivision, and every agent, project operator or other person or entity that shall
enjoy State sales and use tax exemption benefits provided by an IDA shall agree to such
terms as a condition precedent to receiving or benefiting from such State sales and use
exemptions benefits.

(B) The IDA shall recover, recapture, receive, or otherwise obtain from an agent, project
operator or other person or entity State sales and use exemptions benefits taken or
purported to be taken by any such person to which the person is not entitled or which are
in excess of the amounts authorized or which are for property or services not authorized
or taken in cases where such agent or project operator, or other person or entity failed to
comply with a material term or condition to use property or services in the manner
required by the person’s agreement with the IDA. Such agent or project operator, or
other person or entity shall cooperate with the IDA in its efforts to recover, recapture,
receive, or otherwise obtain such State sales and use exemptions benefits and shall
promptly pay over any such amounts to the IDA that it requests. The failure to pay over
such amounts to the IDA shall be grounds for the Commissioner to assess and determine
State sales and use taxes due from the person under article twenty-eight of the tax law,
together with any relevant penalties and interest due on such amounts.

(C) If an IDA recovers, recaptures, receives, or otherwise obtains, any amount of State
sales and use tax exemption benefits from an agent, project operator or other person or
entity, the IDA shall, within thirty days of coming into possession of such amount, remit
it to the Commissioner, together with such information and report that the Commissioner
deems necessary to administer payment over of such amount. An IDA shall join the
Commissioner as a party in any action or proceeding that the IDA commences to recover,
recapture, obtain, or otherwise seek the return of, State sales and use tax exemption
benefits from an agent, project operator or other person or entity.



(D) An IDA shall prepare an annual compliance report detailing its terms and conditions
described in paragraph (A) of this subdivision and its activities and efforts to recover,
recapture, receive, or otherwise obtain State sales and use exemptions benefits described
in paragraph (B) of this subdivision, together with such other information as the
Commissioner and the Commissioner of economic development may require. The report
required by this subdivision shall be filed with the Commissioner, the Director of the
division of the budget, the Commissioner of economic development, the State
Comptroller, the governing body of the municipality for whose benefit the agency was
created, and may be included with the Annual financial statement required by paragraph
(B) of subdivision one of Section eight hundred fifty-nine of this Title. Such report
required by this subdivision shall be filed regardless of whether the IDA is required to
file such financial statement described by such paragraph (B) of subdivision one of
Section eight hundred fifty-nine. The failure to file or substantially complete the report
required by this subdivision shall be deemed to be the failure to file or substantially
complete the statement required by such paragraph (B) of subdivision one of such section
eight hundred fifty-nine, and the consequences shall be the same as provided in paragraph
(E) of subdivision one of such Section eight hundred fifty-nine.

(E) This subdivision shall apply to any amounts of State sales and use tax exemption
benefits that an IDA recovers, recaptures, receives, or otherwise obtains, regardless of
whether the IDA or the agent, project operator or other person or entity characterizes
such benefits recovered, recaptured, received, or otherwise obtained, as a penalty or
liquidated or contract damages or otherwise. The provisions of this subdivision shall also
apply to any interest or penalty that the IDA imposes on any such amounts or that are
imposed on such amounts by operation of law or by judicial order or otherwise. Any
such amounts or payments that an IDA recovers, recaptures, receives, or otherwise
obtains, together with any interest or penalties thereon, shall be deemed to be State sales
and use taxes and the IDA shall receive any such amounts or payments, whether as a
result of court action or otherwise, as trustee for and on account of the State.”





