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LEASE AGREEMENT

Dated as of November I, 2006

by and between

NEW YORK CITY INDUSTRIL DEVELOPMENT AGENCY

and

J & J FARMS REALTY JOINT VENTURE

(2006 J & J Farms Creamery, Inc. and Fisher Foods of Queens Corp. Project)

Afecting the Land generally known by the street address
57-48 49th Street, Maspeth, New York 11378

Section 14, Block 2602 and Lot 220

in the County of Queens,
City and State of New York

as more particularly described in
Exhibit A to this Lease Agreement

on the Offcial Tax Map of Queens County

Record and Return to:
Hawkins Delafield & Wood LLP

One Chase Manhattan Plaza
New York, New York 10005

Attention: Arhur M. Cohen, Esq.
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LEASE AGREEMENT

This LEASE AGREEMENT, made and entered into as of November 1, 2006
(this "Agreement"), by and between NEW YORK CITY INDUSTR DEVELOPMENT
AGENCY, a corporate governmental agency constituting a body corporate and politic and a
public benefit corporation of the State of New York, duly organized and existing under the laws
of the State of New York (the "Agency"), having its principal offce at 110 Willam Street, New
York, New York 10038, party of the first part, and J & J FARMS REALTY JOINT
VENTURE, a joint venture parnership of businesses formed and existing under the laws of the
State of New York (the "Lessee"), having its principal offce at 57-48 49th Street, Maspeth, New
York 11378, party of the second par;

WITNSSETH:

WHEREAS, the New York State Industrial Development Agency Act,
constituting Title 1 of Aricle 18-A of the General Municipal Law, Chapter 24 of the
Consolidated Laws of New York, as amended (the "Enabling Act"), authorizes and provides for
the creation of industrial development agencies in the several counties, cities, vilages and towns
in the State of New York (the "State") and empowers such agencies, among other things, to
acquire, construct, reconstruct, lease, improve, maintain, equip and furnish land, any building or
other improvement, and all real and personal properties, including but not limited to 'machinery
and equipment, deemed necessar in connection therewith, whether or not now in existence or
under construction, which shall be suitable for manufacturing, warehousing, research,

commercial, industrial or civic purposes, to the end that such agencies may be able to promote,
develop, encourage, assist and advance the job opportnities, health, general prosperity and
economic welfare of the people of the State and to improve their prosperity and standard of
living; and

WHEREAS, pursuant to and in accordance with the provisions of the Enabling
Act, the Agency was established by Chapter 1082 of 

the 1974 Laws of New York, as amended
(together with the Enabling Act, the "Act"), for the benefit of The City of New York (the
"City") and the inhabitants thereof; and

WHEREAS, to accomplish the purposes of the Act, the Agency has entered into
negotiations with the Lessee and J & J Farms Creamery, Inc., a New York corporation, and
Fisher Foods of Queens Corp., a New York corporation (collectively, the "Sublessees"), for a
"project" within the meaning of the Act within the territorial boundaries of the City and located
on those certain lot, pieces or parcels ofland in Section 14, Block 2602 and Lot 220, generally
known as and by the street address 57-48 49th Street, Maspeth, New York 11378 (the "Land")
and otherwise described in Exhibit A - "Description of Land" - attached hereto and made a
part hereof; and
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WHEREAS, the project will consist of the improvement of a commercial facility
(the "Facility"), consisting of the renovation of an approximately 77,420 square foot parcel of
land and an approximately 57,430 square foot building thereon (including but not limited to the
improvement of the staging area, loading dock, new offces, refrigeration and security systems),
located at 57-48 49th Street, Maspeth, New York 11378, all for use in the distribution of assorted
food products (the "Project"); and

WHEREAS, to facilitate the Project, the Agency, the Lessee and the Sublessees
have entered into negotiations to enter into a "straight-lease transaction" within the meaning of
the Act pursuant to the Agency's Industrial Incentive Program in which (i) the Lessee will lease
the Facility Realty to the Agency pursuant to a certain Company Lease Agreement, dated as of
even date herewith, between the Lessee and the Agency (the "Company Lease"), (ii) the
Agency wil sublease its interest in the Facility Realty to the Lessee pursuant to this Agreement,
and (iii) the Lessee will sub-sublease its interest in the Facility Realty to the Sublessees pursuant
to a certain Sublease Agreement, dated as of even date herewith, between the Lessee and the
Sublessees (the "Sublease Agreement"), and, in furtherance of such purposes, the Agency
adopted resolutions on August 9, 2005 and April 11, 2006 (collectively, the "Authorizing
Resolution"), authorizing the undertaking of the Project, the renovation of the Facility, the lease
of the Facility Realty by the Lessee to the Agency, the sublease of the Facility Realty by the
Agency to the Lessee, and the sub-sublease of the Facility Realty by the Lessee to the
Sub lessees; and

WHEREAS, the provision by the Agency of financial assistance to the Lessee
and the Sub lessees through a straight-lease transaction has been determined to be necessary to
induce the Sublesse~s to remain and expand their operations within the City and not otherwise
relocate the same outside of the City; and if the Agency does not provide such financial
assistance, the Sub lessees could not feasibly proceed with the Project; and

WHEREAS, the cost of the Project is being financed in part through equity
furnished by the Lessee and/or the Sublessees and/or the proceeds of additional lending; and

WHEREAS, simultaneously with the execution and delivery of this Agreement,
the Lessee will lease the Facility Realty to the Agency pursuant to the Company Lease, subject
to Permitted Encumbrances, and all rights or interests therein or appertaining thereto, together
with all structures, buildings, foundations, related facilities, fixtures and other improvements
existing thereon or therein; and

WHEREAS, pursuant to this Agreement, the Agency wil sublease the Facility
Realty to the Lessee; and

WHEREAS, pursuant to Section 4.3 of this Agreement, the Lessee has agreed to
make certain payments in lieu of real estate taxes with respect to the Land and the

Improvements;
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NOW, THEREFORE, in consideration of the premises and the respective
representations and agreements hereinafter contained, the parties hereto agree as follows

(provided that in the performance of the agreements of the Agency herein contained, any
obligation it may incur for the payment of money shall not subject the Agency to any pecuniary
or other liability or create a debt of the State or of the City, and neither the State nor the City
shall be liable on any obligation so incurred, but any such obligation shall be payable solely out
of the lease rentals, revenues and receipts derived from or in connection with the Facility,
including moneys received under this Agreement):
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ARTICLE I

DEFINITIONS AND REPRESENTATIONS

Section 1.1. Definitions. The following terms shall have the following

meanings in this Agreement:

Act shall mean, collectively, the New York State Industrial Development Agency
Act (constituting Title 1 of Aricle 18-A of the General Municipal Law, Chapter 24 of the
Consolidated Laws of New York), as amended, and Chapter 1082 of the 1974 Laws of New
York, as amended.

Additional Rent shall mean any additional rental payments described in
Section 3 .3(b) of this Agreement.

An Affiiate of a Person shall mean a Person that directly or indirectly through
one or more intermediaries controls, or is under common control with, or is controlled by, such
Person. The term "control" (including the related terms "controlled by" and "under common
control with") means (i) the possession, directly or indirectly, of the power to direct or cause the
direction of the management and policies of a Person, whether through the ownership of voting
securities, by contract or otherwise, and (ii) the ownership, either directly or indirectly, of at least
51 % of the voting stock or other equity interest of such Person.

Agency shall mean the New York City Industrial Development Agency, a
corporate governmental agency constituting a body corporate and politic and a public benefit
corporation of the State, duly organized and existing under the laws of the State, and any body,
board, authority, agency or other governmental agency or instrumentality which shall hereafter
succeed to the powers, duties, obligations and functions thereof

Agreement shall mean this Lease Agreement, dated as of November 1, 2006,
between the Agency and the Lessee, and shall include any and all amendments hereof and
supplements hereto hereafter made in conformity herewith.

Approved Facility shall mean the commercial facility located at 57-48 49th
Street, Maspeth, New York 11378, for use in the distribution of assorted food products.

Authorized Representative shall mean, (i) in the case of the Agency, the
Chairperson, Vice Chairperson, Treasurer, Assistant Treasurer, Secretary, Assistant Secretar,
Executive Director, Deputy Executive Director, General Counsel or Vice President for Legal
Afairs of the Agency, or any other offcer or employee of the Agency who is authorized to
perform specific acts or to discharge specific duties, (ii) in the case of the Lessee, a Joint Venture
Partner of the Lessee or any other employee who is authorized to perform specific duties
hereunder and of whom another Authorized Representative of the Lessee has given written
notice to the Agency, (iii) in the case of the Sublessees, the Chairperson, Vice Chairperson,

499100.4 029221 AGMT



5.

President, Treasurer and any Vice President or any other employee of either Sublessee who is
authorized to pedorm specific duties hereunder and of whom another Authorized Representative
of a Sublessee has given written notice to the Agency and (iv) in the case of the Individual
Guarantors, the hidividual Guarantors; provided, however, that in each case for which a

certification or other statement of fact or condition is required to be submitted by an Authorized
Representative to any Person pursuant to the terms of this Agreement or any other Project
Document, such certificate or statement shall be executed only by an Authorized Representative
in a position to know or to obtain knowledge of the facts or conditions that are the subject of
such certificate or statement.

Agreement.
Base Rent shall mean the rental payment described in Section 3.3(a) of this

Business Day shall mean any day that shall not be a Saturday, Sunday, legal
holiday or a day on which banking institutions in the City are authorized by law or executive
order to close.

City shall mean The City of New York, New York.

Commencement Date shall mean November 20, 2006, on which date this
Agreement was delivered.

Company Lease shall mean that certain Company Lease Agreement, dated as of
even date herewith, between the Lessee, as landlord, and the Agency, as tenant, as the same may
be amended and supplemented in accordance with its terms and as permitted by the terms
thereof

Completion Date shall mean March 31, 2007.

Event of Default shall have the meaning specified in Section 7.1 hereof

Exempt Propert shall mean only the materials to be used with respect to the
acquisition of a leasehold interest in the Facility and the improvement and renovation of the
Facility in connection with the Project, on or before the date of completion of the Project (as
evidenced in accordance with Section 2.2 hereof) for incorporation in the Facility or for use in
connection with the Facility.

Expiration Date shall mean June 30, 2032.

Facility shall mean the Facility Realty.

Facilty Realty shall mean, collectively, the Land and the Improvements.
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Final Project Cost Budget shall mean that certain budget of costs paid or
incurred for the Project to be submitted by the Lessee pursuant to Section 2.2 hereof upon
completion of the Project, which budget will include a comparison with the Project Cost Budget,
and indicate the source of funds (i.e., borrowed funds, equity, etc.) for each cost item.

Fiscal Year of the Lessee shall mean a year of365 or 366 days, as the case may
be, commencing on Januar 1 and ending on December 31 of each calendar year, or such other
fiscal year of similar length used by the Lessee for accounting purposes as to which the Lessee
shall have given prior written notice thereof to the Agency at least ninety (90) days prior to the
commencement thereof.

Guarantors shall mean, collectively, the Lessee, the Sublessees and the
Individual Guarantors, and their respective permitted estates, successors and assigns.

Guaranty Agreement shall mean the Guaranty Agreement, dated as of even date
herewith, from the Guarantors to the Agency, and shall include any and all amendments thereof
and supplements thereto hereafter made in conformity therewith.

Improvements shall mean all buildings, structures, foundations, related facilities,
fixtres and other improvements existing on the Commencement Date or at any time made,
erected or situated on the Land (including any improvements made as part of the Project
pursuant to Section 2.2 hereof) and all replacements, improvements, extensions, substitutions,
restorations, repairs or additions thereto.

Individual Guarantors shall mean, collectively, Michael Oberlander, Pearl
Oberlander, Simon Friedman and Morrs Schlager, and their respective estates, administrators,
successors and assigns.

Independent Accountant shall mean an independent certified public accountant
or firm of independent certified public accountants selected by the Lessee and approved by the
Agency (such approval not to be unreasonably withheld or delayed).

Joint Venture Partners of the Lessee shall mean, collectively, J & J Farms

Redevelopment Company, LLC a limited liability company organized and existing under the
laws of the State of New York, and J & J Farms Creamery Company Real Estate, LLC, a limited
liability company organized and existing under the laws of the State of New York

Land shall mean those certain Lot, pieces or parcels ofland in Section 14, Block
2602 and Lot 220, generally known by the street address 57-48 49th Street, Maspeth, New York
11378, all as more particularly described in Exhibit A - "Description of the Land" hereto, which
is made a part hereof, together with all easements, rights and interests now or hereafter
appurtenant or beneficial thereto; but excluding, however, any real property or interest therein
released pursuant to Section 6.4 hereof
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Legal Requirements shall mean the Constitutions of the United States and the
State of New York and all laws, statutes, codes, acts, ordinances, resolutions, orders, judgments,
decrees, injunctions, rules, regulations, permits, licenses, authorizations, certificates of
occupancy, directions and requirements (including but not limited to zoning, land use, planning,
environmental protection, air, water and land pollution, toxic wastes, hazardous wastes, solid
wastes, wetlands, health, safety, equal opportunity, minimum wages, and employment practices)
of all governments, departments, commissions, boards, courts, authorities, agencies, offcials and
offcers, foreseen or unforeseen, ordinary or extraordinar, that are applicable now or may be
applicable at any time hereafter to (i) the Lessee or the Sublessees, (ii) the Facility or any par
thereof, or (iii) any use or condition of the Facility or any par thereof

Lessee shall mean J & J Farms Realty Joint Venture, a New York joint venture
parnership of businesses, and its permitted successors and assigns pursuant to Section 6.1 or 9.3
hereof J & J Farms Realty Joint Venture is comprised of J & J Farms Redevelopment

Company, LLC and J & J Farms Creamery Company Real Estate, LLC, each a Joint Venture
Parner of the Lessee. and each jointly and severally liable for the obligations of the Lessee.

Lessee's Propert shall have the meaning specified in Section 4 .1 (c) hereof

Liens shall have the meaning specified in Section 6.5(a) hereof

Loss Event shall have the meaning specified in Section 5.1(a) hereof

Net Proceeds shall mean, when used with respect to any insurance proceeds or
condemnation aw.ard, compensation or damages, the gross amount of any such proceeds, award,
compensation or damages less all expenses (including reasonable attorneys' fees and any
extraordinary expenses of the Agency) incurred in the collection thereof

Opinion of Counsel shall mean a written opinion of counsel for the Lessee who
shall be reasonably acceptable to the Agency.

Permitted Encumbrances shall mean:

(i) this Agreement, the Company Lease and the Sublease Agreement;

(ii) liens for real estate taxes, assessments, levies and other
governmental charges, the payment of which is not yet due and payable;

(iii) any mechanic's, workmen's, repairmen's, materialmen's,
contractors', carriers', suppliers' or vendors' Lien or right in respect thereof if payment is
not yet due and payable, all if and to the extent permitted by Section 6.5 hereof;

(iv) any lien, security interest, encumbrance or charge, or any
conditional sale or other title retention agreement, that any vendor of Facility property or
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any contractor hired to perform Project work may place on or with respect to the Facility
or any part thereof;

(v) utility, access and other easements and rights-of-way, restrictions
and exceptions that an Authorized Representative of the Lessee certifies to the Agency
will not materially interfere with or impair the Sublessees' use and enjoyment of the
Facility as herein provided;

(vi) such minor defects, irregularities, encumbrances, easements,
rights-of-way and clouds on title as normally exist with respect to property similar in
character to the Facility as do not, as set forth in a certificate of an Authorized

Representative of the Lessee delivered to the Agency, either singly or in the aggregate,
render title to the Facility unmarketable or materially impair the propert affected thereby
for the purpose for which it was acquired and held by the Agency hereunder or purport to
impose liabilities or obligations on the Agency; and

(vii) those exceptions to title to the Facility Realty enumerated in the

title insurance policy delivered pursuant to Secton 2.3 hereof insuring the leasehold
interest of the Agency in the Facility Realty, a copy of which is on fie at the offces of
the Agency.

Person shall mean any individual, corporation, parnership, joint venture,
association, joint stock company, trust, unincorporated organization, general parnership, limited
liability company or government or any agency or political subdivision thereof or other entity.

PILOT Commencement Date shall mean July 1,2007.

PILOT Depository shall mean The Bank of New York, a banking corporation
organized and existing under the laws of the State ofN ew York, or its successors.

Prohibited Person shall mean (i) any Person (A) that is in default or in breach,
beyond any applicable grace period, of its obligations under any written agreement with the
Agency or the City, or (B) that directly or indirectly controls, is controlled by, or is under
common control with a Person that is in default or in breach, beyond any applicable grace period,
of its. obligations under any written agreement with the Agency or the City, unless such default
or breach has been waived in writing by the Agency or the City, as the case may be, and (ii) any
Person (A) that has been convicted in a criminal proceeding for a felony or any crime involving
moral turpitude or that is an organized crime figure or is reputed to have substantial business or
other affliations with an organized crime figure, or (B) that directly or indirectly controls, is
controlled by, or is under common control with a Person that has been convicted in a criminal
proceeding for a felony or any crime involving moral turpitude or that is an organized crime
figure or is reputed to have substantial business or other affliations with an organized crime
figure.
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Project shall have the meaning ascribed thereto in the recitals hereto.

Project Cost Budget shall mean that certain budget for costs of the Project as set
forth by the Lessee in Exhibit B - "Project Cost Budget" - attached to this Agreement.

Project Counsel shall mean Hawkins Delafield & Wood LLP or such other
attorneys that are recognized for their expertise in municipal finance law and are selected by the
Agency to render legal advice to the Agency in connection with the transactions contemplated by
this Agreement.

Project Documents shall mean the Company Lease, this Agreement, the Sales
Tax Letter, the Sublease Agreement and the Guaranty Agreement.

Rental Payments shall mean, collectively, Base Rent and Additional Rent.

Sales Taxes shall mean City and State sales and/or compensating use taxes
imposed pursuant to Sections 1105,1107, 1109, and 1110 of the New York State Tax Law, as
each of the same may be from time to time (including any successor provisions to such statutory
sections).

Sales Tax Letter shall mean the Letter of Authorization for Sales Tax

Exemption, substantially in the form set forth in the appendices to this Agreement and to be
delivered pursuant to Section 2.4(c) of this Agreement on the Commencement Date.

State shall mean the State of New York.

Sublease Agreement shall mean that certain Sublease Agreement, dated as of
even date herewith, between the Lessee, as sublessor, and the Sublessees, as sublessees,as the
same may be amended and supplemented in accordance with its terms and as permitted by the
terms thereof

Sublessees shall mean, collectively, J & J Farms Creamery, Inc. and Fisher Foods
of Queens Corp., each a "Sublessee" and each a corporation organized and existing under the
laws of the State of New York, and its respective permitted successors and assigns under the
Sublease Agreement.

Termination Date shall mean such date on which this Agreement may terminate
pursuant to its terms and conditions prior to the Expiration Date.
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Section 1.2. Construction. In this Agreement, unless the context otherwise

requires:

(a) The terms "hereby," "hereof," "hereto," "herein," "hereunder" and any
similar terms, as used in this Agreement, refer to this Agreement, and the term "hereafter" shall
mean after, and the term "heretofore" shall mean before, the Commencement Date.

(b ) Words of the masculine gender shall mean and include correlative words
of the feminine and neuter genders and words importing the singular number shall mean and
include the plural number and vice versa.

(c) Words importing persons shall include firms, associations, parnerships
(including limited partnerships and limited liability partnerships), trusts, corporations, limited
liability companies and other legal entities, including public bodies, as well as natural persons.

(d) Any headings preceding the texts of the several Aricles and Sections of
this Agreement, and any table of contents appended to copies hereof, shall be solely for
convenience of reference and shall not constitute a part of this Agreement, nor shall they affect
its meaning, construction or effect.

Section 1.3. Representations and Warranties bv A2enCY. The Agency
represents and warrants that the Agency (i) is a corporate governental agency constituting a
body corporate and politic and a public benefit corporation duly organized and existing under the
laws of the State, (ii) assuming the accuracy of the representations made by the Lessee and by
the Sub lessees, is authorized and empowered to enter into the transactions contemplated by this
Agreement and any other Project Documents to which the Agency is a party and to car out its

obligations hereunder and thereunder and (iii) by proper action of its board of directors, has duly
authorized the execution and delivery of this Agreement and such other Project Documents to
which the Agency is a party.

Section 1.4. Findin2s by A2enCY. The Agency, based upon the representations

and waranties of the Lessee contained in this Agreement and the information contained in the
application and other materials heretofore submitted. by or on behalf of the Lessee or by or on
behalf of the Sub lessees to the Agency, hereby affirms its findings and determinations set forth
in the Authorizing Resolution, and further finds and determines, that:

(i) the providing of financial assistance (within the meaning of the
Act) through the straight-lease transaction (within the meaning of the Act) contemplated
by this Agreement is necessary to induce the Lessee and the Sub lessees to proceed with
the Project;

(ii) the Project is reasonably necessary to induce the Sub lessees to

remain and expand their operations within the City;
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(iii) the transactions contemplated by this Agreement shall not result in
the removal of any facility or plant of the Lessee or of either Sublessee or any other
occupant or user of the Facility from one area of the State (but outside of the City) to
within the City or in the abandonment of one or more facilities or plants of the Lessee or
of either Sublessee or of any other occupant or user of the Facility located within the
State (but outside of the City); and

(iv) the transactions contemplated by this Agreement shall not provide
financial assistance in respect of any project where facilities or property that are primarily
used in making retail sales (within the meaning of the Act) of goods or services to
customers who personally visit such facilities constitute more than one-third of the total
project costs.

Section 1.5. Representations and Warranties bv the Lessee. The Lessee

makes the following representations and warranties:

(a) The Lessee is a parnership of business duly formed, validly existing and
in good standing under the laws of the State, is not in violation of any provision of its business
certificate or parnership agreement, has the power and authority to own its property and assets,
to carr on its business as now being conducted by it and to execute, deliver and pedorm this

Agreement and each other Project Document to which it is or shall be a pary

(b) The execution, delivery and pedormance of this Agreement and each
other Project Document to which the Lessee is or shall be a part and the consummation of the
transactions herein and therein contemplated wil not violate any provision of law, any order of
any court or agency of government, or the business certificate or partnership agreement of the
Lessee, or any indenture, agreement or other instrument to which the Lessee is a party or by
which it or any of its property is subject to or bound, or be in conflict with or result in a breach of
or constitute (with due notice and/or lapse oftime) a default under any such indenture, agreement
or other instrument or result in the imposition of any lien, charge or encumbrance of any nature
whatsoever other than Permitted Encumbrances

(c) There is no action or proceeding pending or, to the best of the Lessee's
knowledge, after diligent inquiry, threatened by or against the Lessee by or before any court or
administrative agency that would adversely affect the ability of the Lessee to pedorm its

obligations under this Agreement and each other Project Document to which it is or shall be a
pary, and all authorizations, consents and approvals of governmental bodies or agencies required
to be obtained. by the Lessee as of the date hereof in connection with the execution and delivery
of this Agreement and each other Project Document to which the Lessee shall be a part or in

connection with the pedormance of the obligations of the Lessee hereunder and under each of
the Project Documents have been obtained.
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(d) The Facility wil constitute a "project" under the Act, and the Lessee
intends to operate the Facility, or cause the Facility to be operated, in accordance with this
Agreement and as an Approved Facility and a qualified "project" in accordance with and as
defined under the Act.

(e) The financial assistance (within the meaning of the Act) provided by the
Agency to the Lessee and the Sublessees through the straight-lease transaction (within the
. meaning of the Act) as contemplated by this Agreement is necessary to induce the Lessee to
proceed with the Project.

(f) Subject to Sections 4.2 and 5.1 hereof, no propert constituting par of the
Facility shall be located at any site other than at the Facility Realty.

(g) The transactions contemplated by this Agreement shiill not result in the
removal of any facility or plant of the Lessee or of either Sublessee or any other occupant or user
of the Facility from one area of the State (but outside of the City) to within the City or in the
abandonment of one or more facilities or plants of the Lessee or either Sublessee or any other
occupant or user of the Facility located within the State (but outside of the City).

(h) The transactions contemplated by this Agreement shall not provide
financial assistance in respect of any project where facilities or property that are primarily used
in makng retail sales (within the meaning of the Act) of goods or services to customers who
personally visit such facilities constitute more than one-third ofthe total project costs.

(i) Undertaking the Project is anticipated to serve the public purposes of the
Act by. preserving permanent, private sector jobs or increasing the overall number of permanent,
private sector jobs in the State.

(j) No funds of the Agency shall be used in connection with the transactions
contemplated by this Agreement for the purpose of preventing the establishment of an industrial
or manufacturing plant or for the purpose of advertising or promoting materials which depict
elected or appointed government offcials in either print or electronic media, nor shall any funds
of the Agency be given hereunder to any group or organization which is attempting to prevent
the establishment of an industrial or manufacturing plant within the State.

(k) This Agreement and the other Project Documents constitute the legal,
valid and binding joint and several obligations of the Lessee and each Joint Venture Partner of
the Lessee and are enforceable against the Lessee and each Joint Venture Parner of the Lessee in
accordance with their respective terms.

(I) The Lessee and the Sub lessees are in compliance, and will continue to
comply, with all Federal, State and local laws or ordinances (including rules and regulations)
relating to zoning, building, safety and environmental quality applicable to the Project and the
operation of the Facility.
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(m) The Project Cost Budget attached as Exhibit B to this Agreement
represents a true, correct and complete budget as of the Commencement Date of the proposed
costs of the Project, and the Lessee represents and warrants that the total estimated cost of the
Project is $450,000, which shall be provided from equity on the par of the Lessee and/or the
Sublessees. The Lessee has no reason to believe that funds or financing suffcient to complete
the Project wil not be obtainable.

(n) The moneys available to the Lessee and/or the Sublessees are suffcient to
pay all costs in connection with the completion of the Project.

(0) Except as permitted by Section 9.3 hereof, no Person other than the Lessee
and/or the Sublessees is or will be in use, occupancy or possession of any portion of the Facility.

(P) The Project wil be designed, and the operation of the Facility wil be, in
compliance with all applicable Federal, State and local laws or ordinances (including rules and
regulations) relating to safety and environmental quality.

(q) Neither the Lessee nor any Mfiiate thereof is a Prohibited Person.

(r) The aggregate rentable square footage of the Improvements constituting
part of the Facility is approximately 57,430 rentable square feet.

feet.
(s) The aggregate square footage of the Land is approximately 77,420 square

(t) The fiscal year of the Lessee is the 365 or 366 day period, as the case may
be, commencing on January 1, and ending on December 31 of each calendar year.

(u) Pursuant to the Company Lease, the Lessee has vested the Agency with a
valid leasehold estate in the Facility Realty.

(v)
any single tax lot.

All of the Land comprises one or more whole tax Lot and no portion of
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ARTICLE IT

CONVEYANCE TO THE AGENCY; THE PROJECT;
AND TITLE INSURANCE

Section 2.1. The Comoanv Lease. Pursuant to the Company Lease, the Lessee
has leased to the Agency the Land, and all rights or interests therein or appertaining thereto,
together with all structures, buildings, foundations, related facilities, fixtures and other
improvements existing thereon or therein as of the date thereof, free and clear of all liens, claims,
charges, encumbrances, security interests and servitudes other than Permitted Encumbrances. It
is understood that (i) a valid leasehold interest in all Improvements intended to be incorporated
or installed in the Facility Realty as part of the Project shall vest in the Agency immediately
upon delivery to or installation or incorporation into the Facility Realty or payment therefor,
whichever shall occur first, and (ii) the Lessee shall take all action necessary to so vest a valid
leasehold interest in such Improvements in the Agency and to protect such leasehold interest and
title claims against claims of any third parties.

Section 2.2. The Project. (a) The Agency hereby appoints the Lessee its true
and lawful agent, and the Lessee hereby accepts such agency for purposes of undertaking the
Project, including, without limitation, (i) constructing and installng the Improvements on the
Land, (ii) making, executing, acknowledging and delivering any contracts, orders, receipts,
writings and instructions with any other Persons (subject in each case to Section 2.4 hereof), and
in general doing all things which may be requisite or proper, all for the purposes of undertaking
the Project with the same powers and with the same validity and effect as the Agency could do if
acting in its own behalf, (iii) paying all fees, costs and expenses incurred in the improvement of
the Facility from funds made available therefor in accordance with or as contemplated by this
Agreement and (iv) asking, demanding, suing for, levying, recovering and receiving all such
sums of money, debts due and other demands whatsoever that may be due, owing and payable to
the Agency under the terms of any contract, order, receipt or writing in connection with the
Project and to enforce the provisions of any contract, agreement, obligation, bond or other

pedormance security entered into or obtained in connection with the Project. The Lessee
unconditionally represents, warrants, covenants and agrees that it will complete the Project, or
cause the Project to be completed, by the Completion Date, in a first class workmanlike manner,
free of defects in materials and workmanship (including latent defects), except such completion
Date may be changed with approval by the Agency; provided, however, the Lessee may revise
the scope of the Project, subject to the prior written consent of the Agency (which consent shall
not be unreasonably withheld, delayed or conditioned). In undertaking the Project, the Lessee, as
agent of the Agency, shall take such action and institute such proceedings as shall be necessary
to cause and require all contractors, manufacturers and suppliers to complete their agreements
relating to the Project in accordance with the terms of the contracts therefor including, without
limitation, the correction of any defective work. The cost of the Project shall be financed from
equity furnished by the Lessee and/or the Sublessees to the extent such funds shall be necessary
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to cover costs of the Project that exceed such other sources of funds. In the event moneys
derived from such other sources are not suffcient to pay the costs necessary to complete the
Project in full, the Lessee shall payor cause to be paid that portion of such costs of 

the Project as
may be in excess of the moneys derived from such sources and shall not be entitled to any
reimbursement therefor from the Agency, nor shall the Lessee be entitled to any diminution of
the Rental Payments to be made under this Agreement.

(b) The Lessee shall pay (i) all of the costs and expenses in connection with
the preparation of any instruments of conveyance, the delivery thereòf and of any instruments
and documents relating thereto and the fiing and recording of any such instruments of
conveyance or other instruments or documents, if required, (ii) all taxes and charges payable in
connection with the vesting with the Agency of a leasehold estate in the Facility Realty, or
attributable to periods prior to such vesting, as set forth in Section 2.1 hereof, and (iii) all
shipping and delivery charges and other expenses or claims incurred in connection with the
Project.

( c) The Lessee unconditionally represents, warrants, covenants and agrees
that it wil obtain or cause to be obtained all necessar approvals from any and all governmental
agencies requisite to the Project and operation of the Facility, all of which wil be done in
compliance with all Federal, State and local laws, ordinances and regulations applicable thereto,
and with the conditions and requirements of all policies of insurance with respect to the Facility
and this Agreement. Promptly upon completion of the Project, the Lessee wil obtain or cause to
be obtained all required occupancy permits, authorizations and licenses from appropriate

authorities, if any be required, authorizing the occupancy, operation and use of the Facility for
the purposes contemplated by this Agreement and shall furnish copies of same to the Agency
immediately upon receipt thereof

(d) Upon completion of the Project, the Lessee shall evidence completion of
the Project by delivering to the Agency a certificate of an Authorized Representative of the

Lessee in substantially the form set forth in Schedule A attached hereto, together with all

attachments required thereunder.

Upon request by the Agency, the Lessee shall make available to the Agency
copies of any bils, invoices or other evidences of costs as shall have been incurred in the

effectuation of the Project.

In the event that the aggregate costs of the Project upon the completion thereof
shall be significantly different from the estimated costs thereof set forth in the Project Cost
Budget (i.e., more than a ten percent (10%) difference in either total Project costs or in major
categories of Project cost), on request of the Agency, the Lessee shall provide evidence to the
reasonable satisfaction of the Agency as to the reason for such discrepancy, and that the scope of
the Project as originally approved by the Agency has not been modified in a. material manner
without the prior written consent of the Agency.
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Section 2.3. Leasehold Title Insurance. On or prior to the Commencement
Date, the Lessee wil obtain and deliver to the Agency (a) a leasehold title insurance policy in an
amount not less than $500,000 insuring the Agency's leasehold interest under the Company
Lease in each of the Land and the Improvements against loss as a result of defects in title, subject
only to Permitted Encumbrances, and (b) a current survey of each of the Land and the

Improvements certified to the Lessee, the title company issuing such title insurance policy and
the Agency. Any proceeds of such leasehold title insurance shall be paid to the Lessee and
applied by the Lessee to remedy the applicable defect in title in respect of which such proceeds
shall be derived. If not so capable of being applied or if a balance remains after such application,
the proceeds or the remaining balance of proceeds, as the case may be, derived from any such
title insurance policy insuring the Agency's leasehold interest shall be applied to the payment of
any Rental Payments due hereunder; and any balance thereafter may be used by the Lessee for its
authorized purpose.

Section 2.4. Limitation on Sales Tax Exemption. (a) Any exemption from

Sales Taxes resulting from or occasioned by the Agency's involvement with the Project shall be
limited to purchases of Exempt Property effected by the Lessee as agent for the Agency, it being
the intent of the parties hereto that no operating expenses of the Lessee and no purchases of other
personal property (other than Exempt Propert) shall be subject to an exemption from Sales
Taxes because of the Agency's involvement with the Project.

(b) The Lessee covenants and agrees that it shall include language which is
substantially in the form of the following language (through an attached rider or otherwise) in
and as part of each contract, agreement, invoice, bil or purchase order entered into by the Lessee
as agent for the Agencyin connection with the Project:

"This (contract, agreement, invoice, bil or purchase order) is being
entered into by J & J Farms Realty Joint Venture, a New York
joint venture partnership of businesses (the "Agent"), as agent for
and on behalf of the New York City Industrial Development

Agency (the "Agency") in connection with a certain project of the
Agency for the Agent being the improvement of a commercial

facility (the "Facility"), consisting of the renovation of an
approximately 77,420 square foot parcel of land and an

approximately 57,430 square foot building thereon (including but
not limited to the improvement of the staging area, loading dock,
new offces, refrigeration and security systems), located at 57-48
49th Street, Maspeth, New York 11378, all for use in the
distribution of assorted food products (the "Project"). The building
materials and fixtures (excluding trade fixtures) and capital
improvements to be used for the Project which are the subject of
this (contract, agreement, invoice, bil or purchase order) shall be
exempt from the sales and use tax levied by the State of New York
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and The City of New York if purchased and used in accordance
with the terms and conditions set forth in the attached Sales Tax
Letter of the Agency, and the Agent hereby represents that this
(contract, agreement, invoice, bill or purchase order) is in
compliance with the terms of the Sales Tax Letter. This (contract,
agreement, invoice, bill or purchase order) is nonrecourse to the
Agency, and the Agency shall not be directly or indirectly or
contingently liable or obligated hereunder in any manner or to any
extent whatsoever, and the Agent shall be the sole party liable
hereunder. By execution or acceptance of this (contract,
agreement, invoice, bil or purchase order), the (vendor or

contractor) hereby acknowledges and agrees to the terms and
conditions set forth in this paragraph."

If the Lessee shall fail to include, incorporate by reference or otherwise cause the
contract, agreement, invoice, bil or purchase order to be, together with the vendor or contractor,
subject to the above applicable language in substantially the above form, such contract,
agreement, invoice, bil or purchase order shall not be an undertaking on behalf of the Agency
and shall not be entitled to any of the Benefits (as defined in Section 8.5 hereof) that the Agency
can confer, and the Lessee shall not claim any sales or use tax benefits or exemptions with
respect to any such contract, agreement, invoice, bil or purchase order and the Lessee shall
return to the Agency any such benefits or exemptions so taken, together with interest on such
amount at the rate of eighteen percent (18%) per annum, from the date of such takng.

(c) On the Commencement Date, the Agency shall make the Sales Tax Letter
available to the Lessee. The Agency, at the sole cost and expense of the Lessee, shall also
execute such other authorizations, letters and documents (and such amendments to the Sales Tax
Letter) as may be reasonably necessary to permt the Lessee to obtain the intended benefits
hereunder. Subject to the terms of this Agreement, it is intended that the aggregate scope of the
sales and use tax benefits received by the Lessee pursuant to this Agreement and the Sales Tax
Letter shall be limited in both duration and amount as follows:

(i) The Sales Tax Letter shall be dated the Commencement Date and
shall be effective for a term commencing on its date and expiring upon the earliest of
(1) the termination of this Agreement, (2) the Completion Date, (3) the completion of the
Project as provided in Section 2.2 hereof, or (4) the termination of the Sales Tax Letter
pursuant to Section 7.2 hereof

(ii) The authorizations set forth in the Sales Tax Letter shall
automatically be suspended twenty (20) days after notice to the Lessee that the Lessee
shall be in default under this Agreement until the Lessee shall pay any amounts due, and
pedorm all of its obligations, with respect to any such default.
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(iii) The sales and use tax exemption to be provided pursuant to the
Sales Tax Letter

A. shall not be available for any items of personalty or payment of any costs
other than the costs of the Exempt Property,

B. shall only be utilized for items of Exempt Property which shall be

purchased, completed or installed for use only by the Lessee and the
Sublessees at the Facility Realty (and not with any intention to sell,
transfer or otherwise dispose of any such items of Exempt Property to a
Person as shall not constitute the Lessee or the Sublessees), it being the
intention of the Agency and the Lessee that the sales and use tax
exemption shall not be made available with respect to any.item of Exempt
Propert unless such item is used solely by the Lessee and by the
Sublessees at the Facility Realty, .

C. shall not be available for any date afer the Sales Tax Letter shall have
been suspended as provided in Section 2.4(c)(ii) hereof; provided,
however, that in the event the Lessee shall thereafter cure any defaults
under this Agreement, or the . Agency shall thereafter waive such
suspension, as applicable, the sales and use tax exemption shall again
continue from the date of such cure or such waiver,

D. shall not be available for or with respect to any item of rollng stock or
water craft, or tangible personal propert having a useful life of less than
one year, and shall be available only if purchased by the Lessee as agent
for the Agency for use by the Lessee or the Sublessees at the Facility,

E. shall not be available for any item the acquisition or leasing of which

would otherwise be exempt from Sales Taxes absent the involvement by
the Agency,

F. shall not be available for any cost of utilities, cleaning service or supplies,

G. shall not be available subsequent to the termination of this Agreement or
of the Agency's interest in the Facility, and

H. shall only be available for those costs set forth in the Sales Tax Letter.

(iv) In the event that the Lessee shall utilize the sales or use tax
exemption authorization provided pursuant to the Sales Tax Letter in violation of the
provisions of Section 2.4(c)(iii) hereof, the Lessee shall promptly deliver notice of same
to the Agency, and the Lessee shall, upon demand by the Agency, pay to the Agency a
return of sales or use tax exemptions in an amount equal to all such unauthorized sales or
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use tax exemptions together with interest at the rate of eighteen percent (18%) per annum
from the date and with respect to the dollar amount for which each such unauthorized
sales or use tax exemption was availed of by the Lessee.

(v) Upon request by the Agency with reasonable notice to the Lessee,
the Lessee shall make available at reasonable times to the Agency and the Independent
Accountant all such books and records of the Lessee and require all appropriate offcers
and employees of the Lessee to respond to reasonable inquiries by the Agency and the
Independent Accountant, as shall be necessary to indicate in reasonable detail those costs
for which the Lessee shall have utilized the Sales Tax Letter and the dates and amounts
so utilized.

(d) The Lessee shall observe and comply with the terms and conditions of the
Sales Tax Letter, and upon the termination, expiration or cancellation of the Sales Tax Letter, the
Lessee shall promptly surrender the same to the Agency.

( e) If and for so long as the same shall be required by law, the Lessee shall

annually (currently, by each February 28 with respect to the prior calendar year) fie a statement
(Form ST-340 attached hereto as Exhibit D or any successor or additional mandated form) with
the New York State Deparment of Taxation and Finance, on a form and in a manner and
consistent with such regulations as is or may be prescribed by the Commissioner of the New
York State Deparment of Taxation and Finance, of the value of all sales and use tax exemptions
claimed by the Lessee or agents of the Lessee in connection with the Project and the Facility as
required by Section 874(8) of the New York State General Municipal Law (as the same may be
amended from time to time), including, but not limited to, consultants or subcontractors of such
agents, under the authority granted pursuant to this Agreement. The Lessee shall furnish a copy
of such annual statement to the Agency at the time of filing with the Department of Taxation and
Finance. Should the Lessee fail to comply with the foregoing requirement, the Lessee shall
immediately cease to be the agent for the Agency in connection with the Project (such agency
relationship being deemed to be immediately revoked) without any further action of the paries,
the Lessee shall be deemed to have automatically lost its authority as agent of the Agency to
purchase and/or lease Exempt Property in the Agency's behalf, and shall desist immediately
from all such activity, and shall immediately and without demand return to the Agency the Sales
Tax Letter issued to the Lessee by the Agency that is in the Lessee's possession or in the
possession of any agent of the Lessee. Nothing herein shall be construed as a representation by
the Agency that any property acquired as par of the Project is or shall be exempt from sales
taxes or use taxes under the laws of the State.

(f) The Lessee agrees to submit to the Agency on August 1 of each year,
com~encing August 1, 2007, a completed Employment and Benefits Report in the form of
Schedule B attached hereto to the extent that the Lessee shall have rec~ived Sales Tax Savings
during the twelve-month period ending on the June 30 immediately preceding such August 1.
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ARTICLE LLI

LEASE OF FACILITY AND RENTAL PROVISIONS

Section 3.1. Lease of the Facilitv. (a) The Agency hereby subleases the

Facility Realty to the Lessee, and the Lessee hereby subleases the Facility Realty from the
Agency, for and during the term herein and subject to the terms and conditions herein set forth.
The Agency hereby delivers to the Lessee, and the Lessee hereby accepts sole and exclusive
possession of the Facility (it being understood by the parties hereto that delivery of possession to
the Lessee of the Facility as the same is improved shall take no further act or deed by the parties
hereto).

(b) The Lessee hereby unconditionally represents, warrants, covenants and
agrees that throughout the term of this Agreement (i) the Facility wil be an Approved Facility
and a "project" within the meaning of the Act; (ii) the Lessee wil not take any action, or suffer
or permit any action, if such action would cause the Facility not to be an Approved Facilty or a
"project" within the meaning of the Act; and (iii) the Lessee wil not fail to take any action, or
suffer or permit the failure to take any action, if such failure would cause the Facility not to be an
Approved Facility or a "project" within the meaning of the Act. The Lessee shall not occupy,
use or operate the Facility, or allow the Facility or any part thereof to be occupied, used or
operated, for any unlawful purpose or in violation of any certificate of occupancy affecting the
Facility or for any use which may constitute a nuisance, public or private, or make void or
voidable any insurance then in force with respect thereto.

Section 3.2. Duration of Term. The term of this Agreement shall commence

on the Commencement Date and shall expire at 11:58 p.m. (New York City time) on the
Expiration Date, or upon such earlier date as this Agreement may be terminated by the Agency
or the Lessee as hereinafter provided.

Section 3.3. Rental Provisions. (a) Base Rent. The Lessee shall pay Base

Rent to the Agency, without demand or notice, on the Commencement Date in the amount of
$1.00, which shall constitute the entire amount of Base Rent payable hereunder.

(b) Additional Rent. Throughout the term of this Agreement, the Lessee shall
pay to the Agency (except as otherwise ,provided in Section 4.3 hereof) any additional amounts
required to be paid by the Lessee to or for the account of the Agency hereunder, and any such
additional amounts shall be paid as, and shall represent payment of, Additional Rent.

(c) Missed Payments. In the event the Lessee should fail to make or cause to
be made any of the Rental Payments required under the foregoing provisions of this Section, the
item or installment not so paid shall continue as an obligation of the Lessee until the amount not
so paid has been paid in full, together with interest thereon from the date due at the applicable

499100.4 029221 AGMT



21.

interest rate stated in this Agreement where so provided, or if not so provided, at eighteen
percent (18%) per annum.

Section 3.4. Rental Payments Pavable Absolutelv Net. The obligation of the
Lessee to pay Rental Payments provided for in this Agreement shall be absolutely net to the
Agency without any abatement, recoupment, diminution, reduction, deduction, counterclaim,
set-off or offset whatsoever, so that this Agreement shall yield, net, to the Agency, the Rental
Payments provided for herein, and all costs, expenses and charges of any kind and nature relating
to the Facility, arising or becoming due and payable during or after the term of this Agreement,
shall be paid by the Lessee and the Agency shall be indemnified by the Lessee for, and the
Lessee shall hold the Agency harmless from, any such costs, expenses and charges.

Section 3.5. Nature of Lessee's Obli2ation Unconditional. The Lessee's

obligations under this Agreement to pay Rental Payments shall be absolute, unconditional and
general obligations, and irrespective of any defense or any rights of set-ofT recoupment or
counterclaim or deduction and without any rights of suspension, deferment, diminution or

reduction it might otherwise have against the Agency or any other Person and the obligation of
the Lessee shall arise whether or not the Project has been completed as provided in this
Agreement. The Lessee wil not suspend or discontinue payment of any Rental Payment due and
payable hereunder or performance or observance of any covenant or agreement required on the
par of the Lessee hereunder for any cause whatsoever, and the Lessee waives all rights now or
hereafter conferred by statute or otherwise to any abatement, suspension, deferment, diminution
or reduction in the Rental Payments hereunder.

Section 3.6. AssiS!Rment of Sublease A2reement. In order to secure the
payment and performance of obligations of the Lessee under this Agreement, the Lessee does
hereby assign, transfer and set over to the Agency all of the Lessee's right, title and interest in
and to the Sublease Agreement, including all sublease rentals, revenues and receipts therefrom
(except for those rentals payable under Section 5(d) of the Sublease Agreement), and the right to
enforce all of the Lessee's rights and remedies thereunder.

The Lessee agrees not to terminate, modify or amend the Sublease Agreement or
any of the terms thereof, or grant any concessions in connection therewith, either orally or in
writing, or to accept a surrender thereof, without the prior written consent of the Agency and any
attempted termination, modification or amendment of the Sublease Agreement without such
written consent shall be null and void.

In the exercise of the powers herein granted, no liability shall be asserted or
enforced against the Agency, all such liability being hereby expressly waived and released by the
Lessee. The Agency shall not be obligated to perform or discharge any obligation, duty or
liability under the Sublease Agreement, or under or by reason of this assignment.
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ARTICLE IV

MAINTENANCE, TAXES, PAYMENTS IN LIEU OF TAXES
AND INSURANCE

Section 4.1. Maintenance. Alterations and Improvements. (a) During the
term of this Agreement, the Lessee will keep the Facility in good and safe operating order and
condition, ordinary wear and tear excepted, wil occupy, use and operate the Facility in the
manner for which it was intended and contemplated by this Agreement, and will make all
replacements, renewals and repairs thereto (whether ordinar or extraordinary, structural or
nonstructural, foreseen or unforeseen) necessary to ensure that the operations of the Lessee and
the Sublessees at the Facility shall not be materially impaired or diminished in any way. All
replacements, renewals and repairs shall be similar in quality, class and value to the original
work and be made and installed in compliance with the requirements of all governmental bodies.
The Agency shall be under no obligation to replace, service, test, adjust, erect, maintain or effect
replacements, renewals or repairs of the Facility, to effect the replacement of any inadequate,
obsolete, worn-out or unsuitable pars of the Facility, or to furnish any utilities or services for the
Facilty, and the Lessee hereby agrees to assume full responsibilty therefor.

(b) The Lessee shall have the privilege of making such alterations of or
additions to the Facility Realty or any part thereof from time to time as it in its discretion may
determine to be desirable for its uses and purposes, provided that

(i) as a result of such alterations or additions, the fair market value of
the Facility is not reduced below its value immediately before such alteration or addition
and the usefulness, the structural integrity or operating effciency of the Facility is not
materially impaired,

(ii) such additions or alterations a~e effected with due diligence, in a
good and workmanlike manner and in compliance with all applicable Legal
Requirements,

(iii) such additions or alterations are promptly and fully paid for by the

L~ssee in accordance with the terms of the applicable contract(s) therefor, and in order
that the Facility shall at all times be free of any mortgage, lien, charge, encumbrance,
security interest or claim other than Permitted Encumbrances,

(iv) if the cost of such additions or alterations is estimated to exceed

$250,000, unless the Lessee can demonstrate to the reasonable satisfaction of the Agency
that the Lessee has available funds suffcient to pay the cost thereof, such alterations or
additions shall be conducted only after the Lessee shall have furnished to the Agency a
labor and materials payment bond, or other security, satisfactory to the Agency, and
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(v) such additions or alterations do not change the nature of the
Facility so that it would not constitute an Approved Facility and a "project" within the
meaning of the Act.

All alterations of and additions to the Facility shall constitute a part of the Facility, subject to the
Company Lease, this Agreement and the Sublease Agreement, and the Lessee shall deliver or
cause to be delivered to the Agency appropriate documents as may be necessary to convey a
leasehold interest to such propert to the Agency and to subject such property to the Company
Lease, this Agreement and the Sublease Agreement, free and clear of all liens, charges,
encumbrances, security interests or claims other than Permitted Encumbrances.

( c) The Lessee shall have the right to install or permit to be installed at the
Facility Realty, machinery, equipment and other personal property at the Lessee's own cost and
expense (the "Lessee's Propert") without subjecting such Lessee's Propert to the Company
Lease, this Agreement and the Sublease Agreement. The Lessee's Propert shall not constitute
part of the Facility subleased hereunder. The Agency shall not be responsible for any loss of or
damage to the Lessee's Propert. The Lessee shall have the right to create or permit to be
created any mortgage, encumbrance, lien or charge on, or conditional sale or other title retention
agreement with respect to, the Lessee's Property, without the consent of or notice to the Agency.

(d) The Lessee shall not create, permit or suffer to exist any mortgage,
encumbrance, lien, security interest, claim or charge against the Facility or any par thereof, or
the interest of the Agency, the Lessee or the Sublessees in the Facility or the Company Lease,
this Agreement or the Sublease Agreement except for Permitted Encumbrances.

(e) To the extent required by the New York State Finance Law Section 137,
prior to executing any contract with any pary for any improvement (as such term is d.efined in
the New York Lien Law) in connection with the Project or the Facility or the provision of any
goods or services in connection therewith, and prior to authorizing any party to undertake such
improvement (or the provision of such goods and services) without an executed contract, the
Lessee shall deliver to the Agency a copy of the praposed contract therefor along with a bond if
any is required under this Agreement, in compliance with New York State Finance Law Section
137 and otherwise satisfactory to the Agency, guaranteeing prompt payment of monies due all
persons furnishing labor or materials for the contractor or his subcontractor in the prosecution of
his work provided for in such contract. The Agency shall have no liability or responsibility for
the cost of such bond(s). Should the Lessee fail to comply with the foregoing requirement, the
Lessee shall immediately cease to be the agent for the Agency in connection with the Project
(such agency relationship being deemed to be immediately revoked).

Section 4.2. Removal of Propert of the Facilty. (a) The Lessee shall have

the privilege from time to time of removing from the Facility any fixture constituting par of the
Facility Realty (the "Existing Facilty Propert") and thereby removing such Existing Facility

Property from the leasehold estate of the Company Lease, this Agreement and the Sublease
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Agreement, provided, however, such Existing Facility Property is substituted or replaced by
property (t) having equal or greater fair market value, operating effciency and utility and (u) free
of all mortgages, liens, charges, encumbrances, claims and security interests other than Permitted
Encumbrances, and no such removal shall be effected if (v) such removal is to another location
other than the Facility, (w) such removal would change the nature of the Facility as an Approved
Facility and a "project" within the meaning of the Act, (x) such removal would impair the
usefulness, structural integnty or operating effciency of the Facility, or (y) such removal would
materially reduce the fair market value of the Facility below its value immediately before such
removaL.

(b) The Lessee shall deliver or cause to be delivered to the Agency any
necessary documents conveying to the Agency a leasehold estate in any property installed or
placed upon the Facility pursuant to Section 4.2(a) hereof and subjecting such substitute or
replacement propert to the Company Lease, this Agreement and the Sublease Agreement, and

within thirty (30) days after receipt of written request of the Lessee, the Agency shall deliver to
the Lessee appropriate. documents conveying to the Lessee all of the Agency's right, title and
interest in any property removed from the Facility pursuant to Section 4.2(a) hereof. The Lessee
agrees to pay all costs and expenses (including reasonable counsel fees) incurred by the Agency
in subjecting to the Company Lease, this Agreement and the Sublease Agreement any property
installed or placed on the Facility as part of the Facility pursuant to this Section 4.2 or
Section 4.1 hereof.

(c) The removal from the Facility of any Existing Facility Property pursuant
to the provisions of Section 4.2(a) hereof shall not entitle the Lessee to any abatement or
reduction in the Rental Payments payable by the Lessee under this Agreement.

(d) Within 120 days after the close of each Fiscal Year of the Lessee during
which (i) action was taken by the Lessee pursuant to Section 4 .1 (b) hereof or action involving
property having a value in the aggregate exceeding $250,000 was taken by the Lessee pursuant
to Section 4.2(a) hereof, the Lessee shall, upon request of the Agency, furnish to the Agency a
written report of an Authorized Representative of the Lessee summarizing the action taken by the
Lessee, during such preceding Fiscal Year and stating that, in its opinion, such action complied
with the applicable provisions of Section 4.1(b) or 4.2(a) hereof, as the case may be; or (ii) no
action Was taken by the Lessee pursuant to Section 4 .1 (b) or no action involving propert having
a value in the aggregate exceeding $250,000 was taken by the Lessee pursuant to Section 4.2(a)
hereof, the Lessee shall, upon request of the Agency, furnish to the Agency a certificate of an
Authorized Representative of the Lessee certifying to the fact that no such action was taken by
the Lessee pursuant to such Section 4 .1 (b) or 4 .2( a) during such preceding Fiscal Year.
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Section 4.3. Payment in Lieu of Real Estate Taxes.

(a) Description and Address of Project:

The Project consists of the improvement of a commercial facility, consisting of
the renovation of an approximately 77,420 square foot parcel of land and an approximately
57,430 square foot building thereon (including but not limited to the improvement of the staging
area, loading dock, new offces, refrigeration and security systems), located at 57-48 49th Street,
Maspeth, New York 11378, all for use in the distribution of assorted food products. The Facility
is located at 57-48 49th Street, Maspeth, New York 11378, being Section 14, Block 2602 and
Lot 220.

(b) Payments Prior to PILOT Commencement Date:

Until the PILOT Commencement Date, or such later date as the Facility Realty is
determined to be exempt from real estate taxes, the Lessee shall pay to the City all real estate
taxes with respect to the Facility Realty at such times, in such manner and in such amounts as
would be applicable if the Facility Realty were owned by the Lessee and not subleased by the
Agency.

(c) Payments in Lieu of Real Estate Taxes, Generally:

It is recognized that under the provisions of the Act the Agency is required to pay
no real estate taxes upon any of the property acquired by it or under its jurisdiction or control or
supervision or upon its activities. The Agency and the Lessee agree, however, that the Lessee
shall be required to make payments in lieu of real estate taxes with respect to the Facilty Realty
in accordance with the provisions of Section 4.3(g) hereof, as follows: (i) with respect to the
Land, payments in lieu of real estate taxes shall be in the amounts determined pursuant to
subsection (d) below; and (ii) with respect to the Improvements, payments in lieu of real estate
taxes shall be in the amounts determined pursuant to subsections (e) and (f) below.

The Agency makes no representation as to the availability of an exemption from
real estate taxes for the Facility Realty in the event that the Deparment of Finance, Assessors'
Offce of the City, the City Surveyor, or any other relevant offcial of the City fails to recognize
the Agency's exemption from real estate taxes on the basis of a discrepancy existing between the
Facility Realty and the tax map of the City or the existence of another impediment to

implementation of the Agency's exemption contemplated hereunder.

The Lessee shall take such action as is reasonably necessary to correct any defect
or deficiency that may prevent the Facility Realty from being recognized as exempt by the City.
The Lessee acknowledges that the Agency has not represented the availability of any such
exemption for the Facility Realty, and the Lessee hereby releases the Agency from any claim
arising from any loss of the benefits that were contemplated hereunder.
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The Lessee acknowledges that the PILOT Commencement Date will not be
deferred notwithstanding any loss of benefits contemplated hereunder in the event that the City
does not recognize the Agency's exemption from real estate taxes on the PILOT Commencement
Date.

(d) Payments in Lieu of Taxes on the Land:

For the period commencing on the PILOT Commencement Date and ending on
the earliest to occur of (i) the Expiration Date, or (ii) the date on which the Agency no longer has
a leasehold interest in the Facility Realty, or (iii) the Termination Date, the Lessee shall make
payments in lieu of real estate taxes, in accordance with Section 4.3(g) hereof, with respect to the
Land (subject to Section 4.3(i)) but only to the extent that Full Land Taxes (as defined below)
shall exceed the Maximum Land Tax Abatement for the City Tax Fiscal Year in question:

Year
PILOT Commencement Date - June 30,

2028

July 1,2028 - June 30,2029

July 1,2029 - June 30,2030

July 1, 2030 - June 30, 2031

July 1, 2031 - Expiration Date

Maximum Land Tax
Abatement

$23,500

$18,800

$14,100

$9,400

$4,700

"PILOT Commencement Date" shall mean July 1,2007.

"City Tax Fiscal Year" shall mean each annual period commencing on July 1,

and ending on the immediately succeeding June 30, or such other annual period as shall be
established by lawful authority as the City's "tax fiscal year" or its equivalent.

"Full Land Taxes" shall mean that amount of taxes with respect to the Land as
the Lessee would otherwise be required to pay from time to time if it were the owner of the Land
and the Agency had no leasehold or other interest in the Land.

F or the period commencing on the Expiration Date and ending on the date on
which the Agency no longer has a leasehold interest in the Facility Realty, the Lessee shall make
payments in lieu of real estate taxes equal to Full Land Taxes with respect to the Land.

If the Termination Date has occurred for reasons other than the Agency no longer
having a leasehold estate in the Facility Realty, for the period commencing on such Termination
Date until the date on which the Agency no longer has a leasehold estate in the Facility Realty,
the Lessee shall make payments in lieu of real estate taxes on the Land equal to Full Land Taxes.
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(e) Payments in Lieu of Taxes on the Improvements:

For the period commencing on the PILOT Commencement Date and ending on
the PILOT Termination Date, the Lessee shall make, in accordance with Section 4.3(g) hereof,
and subject to Section 4.3(i) hereof, the following payments in lieu of real estate taxes on the
Improvements:

A from the PILOT Commencement Date through June 30, 2028, an amount
equal to the lesser of CRET or STRET; and

B. from July 1, 2028, through the Termination Date, the following amounts
as respectively calculated for the following City Tax Fiscal Years:

YEAR

Jul 1,2028- June 30,2029

Jul 1,2029- June 30,2030

Jul 1, 2030- June 30, 2031

Jul 1,2031- June 30,2032

LESSEE PAYS:

STRET + ( CRET less STRET x 0.2)

STRT + ( CRET less STRT x 0.4)

STRET + ( CRET less STRET x 0.6)

STRT + ( CRET less STRT x 0.8)

provided, however, with respect to this subsection "B," if for any City Tax Fiscal
Year CRET is equal to or less than STRET, then the payment in lieu of real estate
taxes on the Improvements for such year shall be an amount equal to CRET.

Certain terms used in this Section 4.3 with respect to the Improvements shall be defined
as follows:

CRET or "Current Real Estate Taxes" shall mean, for any City Tax Fiscal Year, an
amount equal to the product of:

(I) the then-current assessed value ofImprovements, and

(II) the City's then-current real estate tax rate;

provided, however, that as defined herein, CRET shall not take into account, or in any
way be reduced by, any tax exemption and/or abatement program of whatever nature,
including but not limited to ICIP.

STRET or "Stabilized Real Estate Taxes" shall mean the CRET applicable on the
Commencement Date.
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ICIP or the "Industrial and Commercial Incentive Program" is the program, including
any successor program, administered by the New York City Department of Finance (or
successor agency) for the exemption from New York City real property taxes of eligible
industrial or commercial improvements to real property.

ICIP Exemption shall mean the exemption, from New York City real property taxes, of
assessed valuation of industrial or commercial improvements that are eligible under ICIP.

ICIP Abatement shall mean the abatement of New York City real property taxes with
respect to eligible industrial or commercial improvements under ICIP.

If the PILOT Termination Date has occurred for reasons other than the Agency no
longer owning a leasehold or other controllng interest in the Facility Realty, for the period
commencing on such PILOT Termination Date until the date on which the Agency no longer
owns a leasehold estate or other controllng interest in the Facility Realty, the Lessee shall make
payments in lieu of real estate taxes on the Improvements equal to CRET.

(f) Subsequent Alterations and Improvements:

If, at any time after the Operations Commencement Date (as such term is defined
in Section 8.5(ii) hereof), the Lessee shall make any alterations of or additions to the
Improvements ("Additional Improvements"), the Lessee shall: (i) notify an Authorized
Representative of the Agency of such Additional Improvements by (y) delivering written notice
thereof within thirty (30) days after the completion of the Additional Improvements, and
(z) providing requested information about such Additional Improvements on the Employment
and Benefits Report (see Schedule B attached hereto; and (ii) request that the Improvements
(including any such Additional Improvements) be reassessed by the appropriate offcer or
offcers of the City; and (iii) make additional payments in lieu of real estate taxes in accordance
with Section 4.3(g) hereof in an amount which shall equal the product of:

A. the increase in the assessed value of the Improvements as first assessed
upon completion of the Additional Improvements and which are

attributable to such Additional Improvements, less such portion of that
incremental assessed value that may be exempt by operation of an ICIP
Exemption (if any), and

B. the City's real property tax rate prevailing at the time of such first
assessment.

The product of "A" and "B" immediately hereinabove shall be added to STRET and the resulting
sum shall be deemed the new STRET for purposes of subsection (e) of this Section 4.3;
provided, however, that if a reduction in the incremental assessed value corresponding to an ICIP
Exemption is applicable, then, as the amount of that reduction diminishes over time (in
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accordance with the schedule of the applicable ICIP Exemption), the new STRET will
correspondingly increase. In no event shall the new STRET in any way take into account or be
reduced by any tax exemption and/or abatement program of whatever nature, including but not
limited to ICIP.

(g) General Payment Provisions:

In order to provide for payments in lieu of real estate taxes payable pursuant to
subsections (d), (e) and (t) above, the Lessee agrees to pay on a date which is at least seven (7)
Business Days before January 1 and on a date which is at least seven (7) Business Days before
July 1 of every year to the PILOT Depository, or to such other representative of the Agency, or
at such other times, in either case as the Agency may designate from time to time by wrtten
notice to the Lessee, by certified check or bank draft payable at a ban in New York, New York,
an installment payment equal to one-half of the payment in lieu of real estate taxes due for such
year. The PILOT Depository shall deposit such installment payment to a special trust fund.

It is agreed that the Agency shall request the appropriate offcer or offcers of the
City charged with the duty of levying and collecting real estate taxes, to submit to the Lessee at
the times the levies for such real estate taxes are made, a statement specifying the amounts and
due dates for the payments in lieu thereof, so that the Lessee may make such payments in the
correct amounts and on a timely basis.

If the Lessee shall fail to make any such installment payments, the amount or
amounts so in default shall continue as an obligation of the Lessee until fully paid and the Lessee
agrees to pay the same to the PILOT Depository together with the lesser of (x) the maximum
amount of interest thereon permitted by law and (y) the greater of (i) interest thereon at the same
rate per anum from time to time and compounded at the same frequency as if such amounts
were delinquent taxes and (ii) a late payment fee of 5% of the amount that was not paid when
due and, for each month or part thereof that a payment is delinquent beyond the first month, an
additional late payment fee of 1 % per month on an amount equal to the original amount that was
not paid when due that remains unpaid during such month or par thereof

Nothing contained herein shall limit or impair the Lessee's right, to the extent
permitted by law, to obtain reductions in the valuation of the Facility Realty or the right to obtain
exemptions (and discounts, if any) therefrom and to seek to obtain a refund of any such

payments made.

(h) Apportionment of Payments after Transfer:

The Agency shall cause the Collector of the City to return the Facility Realty to
the tax rolls as of the date the Agency shall no longer have a leasehold estate in the Facility
Realty. Subject to the paragraph immediately succeeding, the Lessee and/or other subsequent

owner of the Facility Realty during the City Tax Fiscal Year in which such cessation of the
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Agency's leasehold estate occurs, shall be responsible for paying the real estate taxes due for the
portion of such City Tax Fiscal Year that remains after such cessation.

With respect to the semi-annual period of the City Tax Fiscal Year in which the
Agency has ceased to have a leasehold estate in the Facility Realty, the Agency shall cause the
Collector of the City to apportion that part of the installment of the payment in lieu of real estate
taxes previously remitted for such semi-annual period (if any), which is attributable to the period
commencing on the date of such cessation and ending on the June 30 or December 31 following
(as the case may be), as a credit against the real estate taxes owed for such semi-annual period.

(i) Withdrawal of Real Estate Tax Abatements:

The Lessee understands and agrees that the Lessee is required, and shall be
required throughout the term of this Agreement, to payor cause to be paid, as additional
payments in lieu of real estate taxes, the amount of taxes that the Lessee would have been
required to pay as if the Agency did not have a leasehold estate in that portion of the Facility
Realty, if any, utilized or occupied by any Person (other than the Lessee or the Sublessees but
including any sublessee that is pre-approved pursuant to Section 9.3 hereof, if any) for so long as
such utilization and/or occupation shall continue. The Lessee hereby represents to the Agency
that no portion of the Facility Realty is utilized and/or occupied or is intended to be utilzed
and/or occupied by Persons other than the Lessee or the Sub lessees or a sublessee that is pre-
approved pursuant to Section 9.3 hereof, if any. The Lessee agrees that if ever during the term of
this Agreement the Lessee intends to permt any Person (other than itself, the Sublessees or any
sublessee that is pre-approved pursuant to . Section 9.3 hereof, if any) to use and/or occupy a part
of the Facility Realty, then, in such event, the Lessee shall provide to the Agency's Authorized
Representative, written notice of such intended use and/or occupancy before such use and/or
occupancy actually occur, and shall also obtain from the Agency prior written consent therefor in
accordance with the requirements of Section 9.3 hereof

Commencing as of the date on which the Facility Realty is not used in accordance
with the Act and/or this Agreement or upon the occurrence of an Event of Default under this
Agreement, the Lessee shall be required to make payments in lieu of real estate taxes on the
Facility Realty in such amounts as would result from taxes levied on the Facility Realty if the
Facility Realty were owned by the Lessee and the Agency had no leasehold estate in the Facility
Realty.

Whenever in this Section 4.3 the Lessee is required to make additional payments
in lieu of real estate taxes as if the Facility Realty were owned by the Lessee and the Agency had
no leasehold estate in the Facility Realty or specified portions thereof, the applicable tax rate
shall be the rate then in effect as shown on the records of the proper City department.
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G) QEZE Tax Credits:

Notwithstanding the provisions of subsections "d" and "e" and "l' of this Section
4.3, if at any time during the term of this Agreement (x) the Facility Realty is located in an
Empire Zone, and (y) the Lessee is taking or has taken affrmative steps to become a Qualified
Empire Zone Enterprise ("QEZE"), and (z) the Lessee has qualified or expects to qualify for
QEZE tax credits, then, the Lessee shall make payments in lieu of real estate taxes for the current
and successive year equal to the following amounts: (i) with respect to the Land, Full Land
Taxes; and (ii) with respect to the Improvements, Adjusted CRET. In the event the State repeals
the Empire Zone program, or that par of it providing for QEZE tax credits, and as a result of
such repeal or as a result of the expiration of the period of the Lessee's entitlement to QEZE
benefits, the Lessee is no longer eligible to claim the QEZE tax credits as they are available
under current law, the Lessee shall then make payments in lieu of real estate taxes in accordance
with the aforesaid subsections "d" and "e" and "l'; provided, however, that for any period during
which the Lessee receives QEZE tax credits, such period shall not be deemed to extend the term
during which payments in lieu of real estate taxes, as provided for in the aforesaid subsections
"d" and "e" and "l', shall apply.

(k) Survival of Obligations:

The obligations of the Lessee under this Section 4.3 shall survive the termination
or expiration of this Agreement for any reason whatsoever. The Agency, in its sole discretion
and in furtherance of the purposes of the Act, may waive, in whole or in part, payments in lieu of
taxes set forth in this Section 4.3, for good cause shown.

Section 4.4. Taxes. Assessments and Char2es. The Lessee shall pay when the

same shall become due all taxes (other than those taxes for which payments in lieu thereof are
being paid pursuant to Section 4.3 hereof) and assessments, general and specific, if any, levied
and assessed upon or against the Facility, the Company Lease, this Agreement, the Sublease
Agreement, any ownership estate or interest of the Agency or the Lessee or the Sub lessees in the
Facility, or the Rental Payments or other amounts payable under the Company Lease, hereunder
or under the Sublease Agreement during the term of this Agreement, and all water and sewer
charges, special district charges, assessments and other governmental charges and impositions
whatsoever, foreseen or unforeseen, ordinary or extraordinary, under any present or future law,
and charges for public or private utilities or other charges incurred in the occupancy, use,
operation, maintenance or upkeep of the Facility, all of which are herein called "Impositions".
The Agency shall forward, as soon as practicable, to the Lessee any notice, bil or other
statement received by the Agency concerning any Imposition. The Lessee may pay any
Imposition in installments if so payable by law, whether or not interest accrues on the unpaid
balance.

In the event the Facility Realty is exempt from Impositions (other than real estate
taxes in respect of which amounts are payable under Section 4.3 hereof) solely due to the
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Agency's leasehold estate in the Facility Realty, the Lessee shall pay all Impositions to the
appropriate taxing authorities equivalent to the Impositions that would have been imposed on the
Facility Realty if the Lessee were the owner of record of the Facility Realty and the Agency had
no leasehold estate in the Facility Realty.

Section 4.5. Insurance. (a) At all times throughout the term of this

Agreement, including without limitation during any period of construction or reconstruction of
the Facility, the Lessee shall maintain insurance, with insurance companies admitted, authorized
and licensed to do business in the State, against such risks, loss, damage and liability (including
liability to third parties) and for such amounts as are customarily insured against by other
enterprises of like size and type as that of the Lessee and the Sublessees. In addition to this
general requirement, such insurance shall, for purposes of subsection (b) through (g) of this
Section 4.5, include, without limitation (hereinafter "Specifc Coverage"):

(i) During any period of construction, renovation, improvement or
reconstruction of the Facilty Realty, to the extent not covered by the General Liability
insurance referred to below, Owners & Contractors Protective Liability Insurance for the
benefit of the Lessee, the Sub lessees and the Agency in a minimum amount of
$5,000,000 aggregate coverage for bodily and personal injury and 'property damage;

(ii) General Liability insurance and/or Umbrella Liability insurance,
including contractual liability coverage, naming the Lessee and the Sub lessees as primary
insureds, in accordance with customar insurance practices for similar operations with
respect to the Facility and the business thereby conducted in a minimum amount of
$5,000,000 per occurrence per location aggregate, which insurance (A) will also provide
coverage of the Lessee's obligations of indemnity under Section 6.2 hereof (excluding,
however, those obligations of the Lessee (1) requiring payment of taxes, (2) set forth in
Section 6.2(a)(i) or (iv) hereof, and (3) under Section 6.2(a)(viii) hereof to the extent not
available to the Lessee at commercially reasonable rates), and (B) may be effected under
overall blanket or excess coverage policies of the Lessee or any Mfiliate thereof,
provided, however, that at least $500,000 is effected by a General Liability insurance

policy, and (C) shall not contain any provisions for a self-insured retention or deductible
amount, except as may be otherwise approved by the Agency in its sole discretion;

(iii) Workers' compensation insurance, disability benefits insurance
and such other forms of insurance that the Lessee, the Sublessees or the Agency is
required by law to provide covering loss resulting from injury, sickness, disability or
death of the employees of the Lessee or the Sublessees or any Afliate thereof, or any

contractor or subcontractor pedorming work with respect to the Facility; the Lessee shall
require that all said contractors and subcontractors shall maintain all forms or types of
insurance with respect to their employees required by law;
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(iv) Automobile liability insurance, to the extent not covered by
General Liability insurance, in the amount of $5,000,000 covering the Lessee and/or the
Sublessees, as applicable, for all owned, non-owned and/or hired automobiles, forklifts
and other drivable machinery and/or vehicles used in connection with the Facility; and

(v) Such other insurance, including revision of the insurance
requirements set forth above, in such amounts and against such insurable hazards as the
Agency from time to time may reasonably require.

(b) Specific Coverage required by Section 4.5(a) above shall be procured and
maintained in financially sound and generally recognized responsible insurance companies

authorized and admitted to wrte such insurance in the State.

(c)
be obtained shall

Each of the policies evidencing the Specific Coverage required above to

(i) designate the Lessee, the Sub lessees and the Agency as additional
insureds as their respective interests may appear;

(ii) provide that there shall be no recourse against the Agency for the
payment of premiums or commissions or (if such policies provide for the payment
thereof) additional premiums or assessments;

(iii) provide that in respect of the interest of the Agency in such
policies, the insurance shall not be invalidated by any action or inaction of the Lessee or
the Sublessees or any other Person and shall insure the Agency regardless of, and any
losses shall be payable notwithstanding, any such action or inaction;

(iv) provide that such insurance shall be primary insurance without any
right of contribution from any other insurance carried by the Agency to the extent that
such other insurance provides the Agency with contingent and/or excess liability
insurance with respect to its interest in the Facility;

(v) provide that if the insurers cancel such insurance for any reason
whatsoever, including the insured's failure to pay any accrued premium, or the same is
allowed to lapse or expire, or there be any reduction in amount, or any material change is
made in the coverage, such cancellation, lapse, expiration, reduction or change shall not
be effective as to the Agency until at least thirty (30) days, or ten (10) days if due to
nonpayment of premium, after receipt by the Agency of written notice by such insurers of
such cancellation, lapse, expiration or change;

(vi) waive any right of subrogation of the insurers thereunder against
any Person insured under such policy, and waive any right of the insurers to any setoff or
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counterclaim or any other deduction, whether by attachment or otherwise, in respect of
any liability of any Person insured under such policy; and

(vii) contain such other terms and provisions as any owner or operator
of facilities similar to the Facility would, in the prudent management of its properties,
require to be contained in policies, binders or interim insurance contracts with respect to
facilities similar to the Facility owned or operated by it.

(d) The Net Proceeds of any Specific Coverage received with respect to any
loss or damage to the propert of the Facility shall be applied in accordance with Section 5.1
hereof

( e) The Lessee shall deliver or cause to be delivered to the Agency the
following documents evidencing compliance with the Specific Coverage requirements of this
Section 4.5: (i) on or prior to the Commencement Date: (A) a broker's certificate of coverage
confirming that the Lessee, as of the Commencement Date, has obtained Specific Coverage in
accordance with the requirements of this Section 4.5, and (B) a certificate of liability insurance
and certificates or other evidence of other required insurance, and, (ii) as soon as practicable
thereafter, duplicate copies of insurance policies. At least seven (7) Business Days prior to the
expiration of any such policy, the Lessee shall furnish the Agency with evidence that such policy
has been renewed or replaced or is no longer required by this Agreement.

(f) The Lessee shall, at its own cost and expense, make all proofs of loss and
take all other steps necessar or reasonably requested by the Agency to collect from insurers for
any loss covered by any insurance required to be obtained by this Section 4.5. The Lessee shall
not do any act, or suffer or permit any act to be done, whereby any Specific Coverage required
by this Section 4.5 would or might be suspended or impaired.

(g) TH AGENCY DOES NOT IN AN WAY REPRESENT THAT THE
INSURCE SPECIFIED HEREIN, WHTHR IN SCOPE OR COVERAGE OR LIMTS OF
COVERAGE, is ADEQUATE OR SUFFICIENT TO PROTECT THE OPERATION OF TH
FACILITY OR THE BUSINSS, OPERATIONS FINANCIAL CONDITION OR INREST
OF THE LESSEE OR TH SUBLESSEES.

Section 4.6. Advances bv A2encv. In the event the Lessee fails to make any
payment or pedorm or observe any obligation required of it under this Agreement, the Agency,
after first notifying the Lessee in writing of any such failure on its par (except that no prior
notification of the Lessee shall. be required in the event of an emergency condition that, in the
reasonable judgment of the Agency, necessitates immediate action), may (but shall not be
obligated to), and without waiver of any of the rights of the Agency under this Agreement or any
other Project Document to which the Agency is a party, make such payment or otherwse cure
any failure by the Lessee to pedorm and observe its other obligations hereunder. All amounts so
advanced therefor by the Agency shall become an additional obligation of the Lessee to the
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Agency, which amounts, together with interest thereon at the rate of eighteen percent (18%) per
annum, from the date advanced, the Lessee will pay upon demand therefor by the Agency. Any
remedy herein vested in the Agency for the collection of Rental Payments or other amounts due
hereunder shall also be available to the Agency for the collection of all such amounts so
advanced.

Section 4.7. Compliance with Le2al Reauirements. The Lessee agrees that it
wil, throughout the term of this Agreement and at its sole cost and expense, promptly observe
and comply with all applicable Legal Requirements, whether foreseen or unforeseen, ordinar or

extraordinary, that shall now or at any time hereafter be binding upon or applicable to the Lessee,
the Facility, any occupant, user or operator of the Facility or any portion thereof, and wil
observe and comply with all conditions, requirements, and schedules necessar to preserve and
extend all rights, licenses, permits (including, without limitation, zoning variances, special

exception and non-conforming uses), privileges, franchises a-d concessions. The Lessee wil
not, without the prior wrtten consent of the Agency (which consent shall not be unreasonably
withheld or delayed), initiate, join in or consent to any private restrctive covenant, zoning
ordinance or other public or private restrictions limiting or defining the uses that may be made of
the Facilty or any part thereof The Lessee shall indemnify and hold harmless the Indemnified

Parties (as defined in Section '6.2 hereof) from and against all loss, cost, liability and expense
(a) in any manner arising out of or related to any violation of or failure by the Lessee (or any
other Person occupying, operating or using the Facilty or any part thereof) to comply with any
Legal Requirement, or (b) imposed upon the Lessee or any of the hidemnified Parties by any
Legal Requirement; in case any action or proceeding is brought against any of the Indemnified
Parties in respect of any Legal Requirement, the Lessee shall upon notice from any of the
Indemnified Parties defend such action or proceeding by counsel satisfactory to the Indemnified
Party.

The Lessee may contest in good faith the validity, existence or applicability of
any of the foregoing if (i) such contest shall not result in the Facility or any part thereof or
interest therein being in any danger of being sold, fodeited or lost, (ii) such contest shall not
result in the Lessee, the Sublessees or the Agency being in any danger of any civil or any
criminal liability for failure to comply ther~with, and (iii) the Lessee shall have furnished such
security, if any, as may be reasonably requested by the Agency for failure to comply therewith.
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ARTICLE V

DAMAGE, DESTRUCTION AND CONDEMNATION

Section 5.1. Dama2e. Destruction and Condemnation. (a) In the event that
at any time during the term of this Agreement the whole or part of the Facility shall be damaged
or destroyed, or taken or condemned by a competent authority for any public use or purpose, or
by agreement among the Agency, the Lessee and those authorized to exercise such right, or if the
temporary use of the Facility shall be so taken by condemnation or agreement (a "Loss Event")

(i) the Agency shall have no obligation to rebuild, replace, repair or
restore the Facility,

(ii) there shall be no abatement, postponement or reduction in the
Rental Payments payable by the Lessee under this Agreement or any other Project
Document to which it is a party, and

(iii) the Lessee wil promptly give written notice of such Loss Event to

the Agency, generally describing the nature and extent thereof

(b) In the event a Loss Event shall occur, the Lessee shall

(i) at its own cost and expense (except to the extent paid from the Net
Proceeds as provided below), promptly and diligently rebuild, replace, repair or restore
the Facility to substantially its condition immediately prior to the Loss Event, or to a
condition of at least equivalent value, operating effciency and function, regardless of
whether or not the Net Proceeds derived from the Loss Event shall be suffcient to pay
the cost thereof, and the Lessee shall not by reason of payment of any such excess costs
be entitled to any reimbursement from the Agency, nor shall the Rental Payments payable
by the Lessee under this Agreement or any other Project Document to which it is a pary
be abated, postponed or reduced, or

(ii) exercise its option to terminate this Agreement as provided in
Section 8.1 hereof

As soon as practicable but no later than ninety (90) days after the occurrence of the Loss Event,
the Lessee shall advise the Agency in writing of the action to be taken by the Lessee under this
Section 5.1(b).

(c) All rebuilding, replacements, repairs or restorations of the Facility in
respect of or occasioned by a Loss Event shall

(i) automatically be deemed a part of the Facility and shall be subject
to the Company Lease, this Agreement and the Sublease Agreement,
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(ii) be effected only if the Lessee shall deliver to the Agency an
Opinion of Counsel acceptable to the Agency to the effect that such rebuilding,
replacement, repair or restoration shall not change the nature of the Facility as an
Approved Facility and a qualified "project" as defined in the Act,

(iii) be effected only if the Lessee shall deliver to the Agency a labor
and materials payment bond, or other security, satisfactory to the Agency where the cost
of rebuilding, replacements, repairs or restorations of the Facility will exceed $250,000,
and

(iv) be effected with due diligence in a good and workmanlike manner,
in compliance with all applicable Legal Requirements and be promptly and fully paid for
by the Lessee in accordance with the terms of the applicable contract(s) therefor.

(d) The date of completion of the rebuilding, replacement, repair or
restoration of the Facility shall be evidenced to the Agency by a certificate of an Authorized
Representative of the Lessee stating (i) the date of such completion, (ii) that all labor, services,

machinery, equipment, materials and supplies used therefor and all costs and expenses in

connection therewith have been paid for or arangement for payment, reasonably satisfactory to
the Agency, has been made, (iii) that the Facility has been rebuilt, replaced, repaired or restored
to substantially its condition immediately prior to the Loss Event, or to a condition of at least
equivalent value, operating effciency and function, (iv) that the Agency has a good and valid
leasehold interest in all property constituting part of the Facility and all propert of the Facility is
subject to the Company Lease, this Agreement and the Sublease Agreement, subject to Permitted
Encumbrances, and (v) that the restored Facility is ready for occupancy, use and operation for its
intended purposes. Notwithstanding the foregoing, such certificate shall state (x) that it is given
without prejudice to any rights against third parties by the Lessee or the Sublessees that exist at
the date of such certificate or that may subsequently come into being, (y) that it is given only for
the purposes of this Section and (z) that no Person other than the Agency may benefit therefrom.
Such certificate shall be accompanied by (i) a certificate of occupancy (either temporary or
permanent, provided that if it is a temporary certificate of occupancy, the Lessee wil proceed
with due diligence to obtain a permanent certificate of occupancy), if required, and any and all
permissions, licenses or consents required of governmental authorities for the occupancy,

operation and use of the Facility for the purposes contemplated by this Agreement; and (ii) a
search prepared by a title company, or other evidence satisfactory to the Agency, indicating that
there has not been fied with respect to the Facility any mechanic's, materialmen's or any other
lien in connection with the rebuilding, replacement, repair and restoration of the Facility and that
there exist no encumbrances on or affecting the Facility or any part thereof other than Permitted
Encumbrances or those encumbrances consented to by the Agency.

( e) The Agency and the Lessee shall cooperate and consult with each other in
all matters pertaining to the settlement, compromise, arbitration or adjustment of any claim or
demand on account of any Loss Event, and the settlement, compromise, arbitration or adjustment
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of any such claim or demand shall, as between the Agency and the Lessee, be subject to the
written approval of the Lessee.

(f) Notwithstanding anything contained herein to the contrary, if all or
substantially all of the Facility shall be taken or condemned, or if the taking or condemnation
renders the Facility unsuitable for use by the Lessee as contemplated hereby, the Lessee shall
exercise its option to terminate this Agreement as provided in Section 8.1 hereof

(g) The Lessee shall be entitled to the Net Proceeds of any insurance proceeds
or condemnation award, compensation or damages attributable to the Lessee's Property.

(h) The Lessee hereby waives the provisions of Section 227 of the New York
Real Propert Law or any law of like import now or hereafter in effect.
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ARTICLE VI

PARTICULAR COVENANTS

Section 6.1. Dissolution of Lessee; Restrictions on Lessee. The Lessee
covenants and agrees that at all times during the term of this Agreement, it wil (i) maintain its
existence as a parnership of business, (ii) continue to be subject to service of process in the State
and organized under the laws of, or qualified to do business in, the State, (iii) not liquidate,
wind-up or dissolve or otherwise dispose of all or substantially all of its propert, business or
assets remaining after the Commencement Date, and (iv) not consolidate with or merge into
another entity or permit one or more entities to consolidate with or merge into it; provided,
however, the Lessee, without violating the foregoing but with the prior written consent (not to be
unreasonably withheld or delayed) of the Agency, may consolidate with or merge into another
entity, or permit one or more entities to consolidate with or merge into it, or sell or otherwise
transfer all or substantially all of its property, business or assets to another such entity (and
thereafter liquidate, wind-up or dissolve or not, as the Lessee may elect) if, (i) the Lessee is the
survving, resulting or transferee entity, and has a net worth (as determined in accordance with
generally accepted accounting principles) at least equal to that of the Lessee immediately prior to
such consolidation, merger or transfer, or (ii) the Lessee is not the surviving, resulting or
transferee entity and (1) the surviving, resulting or transferee entity (A) is solvent and subject to
service of process in the State and organized under the laws of the State, or any other state of the
United States, and duly qualified to do business in the State, (B) is not, nor is it an Afliate of, a
Prohibited Person, and (C) assumes in writing all of the obligations of the Lessee contained in
this Agreement and all other Project Documents to which the Lessee shall be a party, (2) the
Lessee delivers to the Agency an Opinion of Counsel to the effect that this Agreement and all
other Project Documents to which the Lessee shall be a party constitute the legal, valid and
binding obligations of such successor Lessee and are enforceable in accordance with their
respective terms to the same extent as they were enforceable against the predecessor Lessee, and
(3) in the opinion of an Independent Accountant, such successor Lessee has a net worth (as
determined in accordance with generally accepted accounting principles) after the merger,
consolidation, sale or transfer at least equal to that of the Lessee immediately prior to such
merger, consolidation, sale or transfer.

The Lessee further represents, covenants and agrees that (i) the Lessee is and
throughout the term of this Agreement wil continue to be an Afliate of both Sub lessees, and
(ii) it does not and throughout the term of this Agreement wil not constitute a Prohibited Person.

Section 6.2. Indemnitv. (a) The Lessee shall at all times indemnify, defend,
protect and hold the Agency, and any director, member, offcer, employee, servant, agent
(excluding for this purpose the Lessee, which is not obligated hereby to indemnify its own
employees, Afliates or affliated individuals) thereof and persons under the Agency's control or
supervision, and the PILOT Depository (collectively, the "Indemnifed Parties" and each an
"Indemnified Part") harmless of, from and against any and all claims (whether in tort, contract
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or otherwise), taxes (of any kind and by whomsoever imposed), demands, penalties, fines,
liabilities, lawsuits, actions, proceedings, settlements, costs and expenses (collectively,
"Claims") of any kind for losses, damage, injury and liability (collectively, "Liabilty") of every
kind and nature and however caused (except, with respect to any Indemnified Party, Liability
arising from the gross negligence or willful misconduct of such Indemnified Party), arising
during the period commencing from August 9,2005, the date the Agency adopted its inducement
resolution for the Project, and continuing throughout the term of this Agreement (subject to
Section 6.2(e) hereof), arising upon, about, or in any way connected with the Facility, the
Project, or any of the transactions with respect thereto, including:

(i) the financing of the costs of the Facilty or the Project,

(ii) the planning, design, acquisition, site preparation, construction,
renovation, equipping, installation or completion of the Project or any part thereof or the
effecting of any work done in or about the Facility, or any defects (whether latent or
patent) in the Facility,

(iii) the maintenance, repair, replacement, restoration, rebuilding,
upkeep, use, occupancy, ownership, leasing, subletting or operation ofthe Facility or any
portion thereof,

(iv) the execution and delivery by an Indemnified Party, the Lessee or
any other Person of, or pedormance by an Indemnified Party, the Lessee or any other
Person, as the case may be, of, any of their respective obligations under, this Agreement
or any other Project Document, or other document or instrument delivered in connection
herewith or therewith or the enforcement of any of the terms or provisions hereof or
thereof or the transactions contemplated hereby or thereby,

(v) any injury to any Person or the personal propert of any Person in
or on the premises of, the Facility, including, but not limited to, any injury for which
Specific Coverage under Section 4.5(a) above applies to the Lessee and/or an Afliate,

but not to the Agency,

(vi) any imposition arising from, burden imposed by, violation of, or
failure to comply with any Legal Requirement, including, but not limited to, failure to
comply with the requirements of the City's zoning resolution and related regulations,

(vii) any damage or injury to the person or property of (A) the Lessee or
(B) any other Person or their respective offcers, directors, offcials, partners, members,
employees, attorneys, agents or representatives, or persons under the control or
supervision of the Lessee, or (C) any other Person who may be in or about the premises
of the Facility,
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(viii) the presence, disposal, release, or threatened release of any
Hazardous Materials (as defined in Section 6.2(d) below) that are on, from, or affecting
the Facility; any personal injury (including wrongful death) or property damage (real or
personal) arising out of or related to such Hazardous Materials; any lawsuit brought or
threatened, settlement reached, or government order relating to such Hazardous
Materials, and/or any violation of Legal Requirements, including demands of government
authorities, or any policies or requirements of the Agency, which are based upon or in
any way related to such Hazardous Materials including, without limitation, reasonable
attorney and consultant fees, investigation and laboratory fees, court costs, and litigation
expenses, or

(ix) any Claim commenced against an Indemnified Party, or other
action or proceeding taken by an Indemnified Part, in any case with respect to any of the
matters set forth in subparagraphs (i) through (viii) of this Section 6.2(a),

Such indemnification set forth above shall be binding upon the Lessee for any and all Claims set
forth herein and shall survive the termination of this Agreement.

(b) The Lessee releases each Indemnified Part from, and agrees that no
Indemnified Pary shall be liable to the Lessee or its Afliates for, any Claims or Liability
arising from or incurred as a result of action taken or not taken by such Indemnified Party with
respect to any of the matters set forth in Section 6.2(a) hereof, including any Claims or Liabilty
arising from or incurred as a result of the gross negligence or willful misconduct of such
Indemnified Pary, or at the direction ofthe Lessee or any other obligor under any of the Security
Documents with respect to any of such matters above referred to. An Indemnified Party shall
promptly notify the Lessee in writing of any claim or action brought against such Indemnified
Pary in which indemnity may be sought against the Lessee pursuant to this Section 6.2; such
notice shall be given in suffcient time to allow the Lessee to defend or paricipate in such claim
or action, but the failure to give such notice in suffcient time shall not constitute a defense
hereunder nor in any way impair the obligations of the Lessee under this Section 6.2.

( c) (i) In addition to and without being limited by any other representations,

waranties and covenants made by the Lessee under this Agreement, the Lessee further
represents, warrants and covenants that (A) the Lessee has not used Hazardous Materials on,
from, or afecting the Facility in any manner that violates any applicable Legal Requirements
governing the use, storage, treatment, transportation, manufacture, refinement, handling,
production or disposal of Hazardous Materials, and (B) except as set forth in a certain Phase I
Environmental Site Assessment Report, dated September 23, 2005, prepared by Hydro Tech
Environmental, Corp. (the "Audit"), a true and correct copy of which the Lessee has delivered to
the Agency, to the best of the Lessee's knowledge, no prior owner or occupant of the Facility has
used Hazardous Materials on, from, or affecting the Facility in any manner that violates any
applicable Legal Requirements.
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(ii) Without limiting the foregoing, the Lessee shall not cause or
permit the Facility or any part thereof to be used to generate, manufacture, refine,

transport, treat, store, handle, dispose, transfer, produce or process Hazardous Materials,
except in compliance with all applicable Legal Requirements, nor shall the Lessee cause
or permit, as a result of any intentional or unintentional act or omission on the par of the
Lessee or any occupant or user of the Facility, a release of Hazardous Materials onto the
Facility or onto any other property.

(iii) The Lessee shall comply with, and require and enforce compliance

by, all occupants and users of the Facility with all applicable Legal Requirements

pertaining to Hazardous Materials, whenever and by whomever triggered, and shall
obtain and comply with, and ensure that all occupants and users of the Facility obtain and
comply with, any and all approvals, registrations or permits required thereunder.

(iv) The Lessee shall conduct and complete all investigations, studies,
sampling, and testing, and all remedial, removal and other actions necessary to clean up
and remove all Hazardous Materials, on, from, or affecting the Facility in accordance
with all applicable Legal Requirements.

(v) In the event any mortgage is foreclosed, or a deed in lieu of
foreclosure is tendered, or this Agreement is terminated, the Lessee shall deliver the
Facility so that the conditions of the Facility with respect to any and all Hazardous
Materials shall conform with all applicable Legal Requirements affecting the Facility.

(vi) The paries hereto agree that the reference in this Section 6.2(c) to
the Audit is not intended, and should not be deemed to intend, to modify, qualify, reduce
or diminish the Lessee's obligations to carr out and perform all of the covenants stated
throughout this Section 6.2, including but not limited to, those covenants wherein the
Lessee is obligated to indemnify each Indemnified Party and comply with all applicable
Legal Requirements pertaining to Hazardous Materials.

(d) For purposes of this Section 6.2, the term "Hazardous Materials"
includes, without limit, any flammable explosives, radioactive materials, hazardous materials,
hazardous wastes, hazardous or toxic substances, or related materials defined in the
Comprehensive Environmental Response, Compensation, and Liability Act of 1980, as amended
(42 U.S.C. Sections 9601, et seq.), the Hazardous Materials Transportation Act, as amended
(49 U.S.C. Sections 5101, et seq.), the Resource Conservation and Recovery Act, as amended
(42 U.S.C. Sections 6901, et seq.), and in the regulations adopted and publications promulgated
pursuant thereto, or any other federal, state or local environmental law, ordinance, rule, or
regulation.

(e) To effectuate the purposes of this Section 6.2, the Lessee will provide for
and insure, in the general liability policies required in Section 4.5 hereof, not only its own
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liability in respect of the matters therein mentioned but also the liability pursuant to this
Section 6.2 (excluding, however, those obligations of the Lessee (1) requiring payment of taxes,
(2) set forth in Section 6.2(a)(i) or (iv) hereof, and (3) under Section 6.2(a)(viii) hereof to the
extent not available to the Lessee at commercially reasonable rates). Anything to the contrar in
this Agreement notwithstanding, the covenants of the Lessee contained in this Section 6.2 shall
be in addition to any and all other obligations and liabilities that the Lessee may have to any
Indemnified Party in any other agreement or at common law, and shall remain in full force and
effect after the termination of this Agreement until the later of (i) the expiration of the period
stated in the applicable statute of limitations during which a claim or cause of action may be
brought and (ii) payment in full or the satisfaction of such claim or cause of action and of all
expenses and charges incurred by the Indemnified Pary relating to the enforcement of the
provisions herein specified.

Section 6.3. Compensation and Expenses of the A2encv. The Lessee shall
pay the fees, costs and expenses of the Agency together with any fees and disbursements

incurred by the Agency's Project Counsel and the Agency's General Counsel in performing
services for the Agency in connection with this Agreement or any other Project Document.

On the Commencement Date, the Lessee shall pay to the Agency its fee of
$6,404.00 (said amount representing the $8,104.00 financing fee, plus an annual administrative
fee of $800.00, less an application fee of $2,500.00), payment of which has been received on the
Commencement Date. The Lessee further agrees to pay, as an annual administrative servicing
fee to the Agency, the amount of$800.00 (subject to an adjustment up or down based on changes
as of each November in the Consumer Price Index utilizing a base year of 2005) payable on each
anniversary of the Commencement Date until the termination of this Agreement.

Section 6.4. Retention of Title to or of Interest in Facilty: Grant of

Easements: Release of Facilty. (a) Neither the Lessee nor the Agency shall sell, assign,
encumber (other than for Permitted Encumbrances), conveyor otherwise dispose of its
respective title to or leasehold estate in the Facility or any part thereof or interest therein during
the term of this Agreement, except as set forth in Sections 4.2, 5.1 and 7.2 hereof, without the
prior written consent of the other and any purported disposition without such consent shall be
void.

Notwithstanding the foregoing paragraph, the Lessee may, upon prior wrtten
notice to the Agency, so long as there exists no Event of Default hereunder, grant such rights of
way or easements over, across, or under, the Facility Realty, or grant such permits or licenses in
respect to the use thereof, free from the leasehold estate of the Company Lease, of this
Agreement and of the Sublease Agreement as shall be necessary or convenient in the opinion of
the Lessee for the operation or use of the Facility, provided that such leases, rights of way,
easements, permits or licenses shall not adversely affect the use or operation of the Facility. The
Agency agrees, at the sole cost and expense of the Lessee, to execute and deliver any and all
instruments necessary or appropriate to confirm and grant any such right of way or easement or
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any such permit or license and to release the same from the leasehold estate of the Company
Lease, of this Agreement and of the Sublease Agreement.

Notwithstanding any other provision of this Agreement, so long as there exists no
Event of Default hereunder, the Lessee may from time to time request in writing to the Agency
the release of and removal from the leasehold estate of the Company Lease, of this Agreement
and of the Sublease Agreement of any unimproved part of the Land (on which none of the
Improvements is situated) provided that such release and removal will not adversely affect the
use or operation of the Facility. Upon any such request by the Lessee, the Agency shall, at the
sole cost and expense of the Lessee, execute and deliver any and all instruments necessary or
appropriate to so release and remove such portion of the Facility Realty from the leasehold
estates of the Company Lease, of this Agreement and of the Sublease Agreement, subject to the
following: (i) any liens, easements, encumbrances and reservations to which title to said
property was subject at the time of recording of this Agreement; (ii) any liens, easements and
encumbrances created at the request of the Lessee or to the creation or suffering of which the
Lessee consented; (iii) any liens and encumbrances or reservations resulting from the failure of
the Lessee to perform or observe any of the agreements on its par contained in this Agreement;
(iv) Permitted Encumbrances (other than the liens of the Company Lease, of this Agreement and
of the Sublease Agreement); and (v) any liens for taxes or assessments not then delinquent;
provided, however, no such release shall be effected unless there shall be delivered to the
Agency a certificate of an Authorized Representative of the Lessee, dated not more than sixty
(60) days prior to the date of the release, stating that, in the opinion of the Person signing such
certificate, the portion of the Facility Realty so proposed to be released and the release of such
portion of the Facilty Realty is not needed for the operation of the Facility, wil not adversely
affect the use or operation of the Facility and wil not destroy the means of ingress thereto and
egress therefrom.

(b) No conveyance or release effected under the provisions of this Section 6.4
shall entitle the Lessee to any abatement or diminution of the Rental Payments payable under
Section 3.3 hereof required to be made by the Lessee under this Agreement or any other Project
Document to which it shall be a party.

Section 6.5. Dischar2e of Liens. (a) If any lien, encumbrance or charge is

filed or asserted (including, without limitation, any lien for the performance of any labor or
services or the furnishing of materials), or any judgment, decree, order, levy or process of any
court or governmental body is entered, made or issued or any claim (such liens, encumbrances,
charges, judgments, decrees, orders, levies, processes and claims being herein collectively called
"Liens"), whether or not valid, is made against the Facility or any part thereof or the interest
therein of the Agency, the Lessee or the Sublessees or against any of the Rental Payments

payable under the Company Lease, under this Agreement or under the Sublease Agreement or
the interest of the Agency, the Lessee or the Sublessees under the Company Lease, under this
Agreement or under the Sublease Agreement, other than Liens for Impositions (as defined in
Section 4.4 hereof) not yet payable, Permitted Encumbrances, or Liens being contested as
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permitted by Section 6.5(b) hereof, the Lessee forthwith upon receipt of notice of the fiing,
assertion, entry or issuance of such Lien (regardless of the source of such notice) shall give
written notice thereof to the Agency and take all action (including the payment of money and/or
the securing of a bond) at its own cost and expense as may be necessary or appropriate to obtain
the discharge in full thereof and to remove or nullfy the basis therefor. Nothing contained in
this Agreement shall be construed as constituting the express or implied consent to or permission
of the Agency for the performance of any labor or services or the furnishing of any materials that
would give rise to any Lien against the Agency's interest in the Facility.

(b) The Lessee may at its sole expense contest (after prior written notice to the
Agency), by appropriate action conducted in good faith and with due diligence, the amount or
validity or application, in whole or in part, of any Lien, if (1) such proceeding shall suspend the
execution or enforcement of such Lien against the Facility or any par thereof or interest therein,
orin the Company Lease, in this Agreement or in the Sublease Agreement, of the Agency, the
Lessee or the Sublessees or against any of the Rental Payments payable under the Company
Lease, under this Agreement or under the Sublease Agreement, (2) neither the Facility nor any
par thereof or interest therein would be in any danger of being sold, fodeited or lost, (3) neither
the Lessee nor the Sublessees nor the Agency would be in any danger of any civil or any
criminal liability, other than normal accrual of interest, for failure to comply therewith, and
(4) the Lessee or the Sublessees shall have furnished such security, if any, as may be required in
such proceedings or as may be reasonably requested by the Agency.

Section 6.6. A2encv's Authority; Covenant of Ouiet Enjovment. The
Agency covenants and agrees that it has full right and lawfl authority to enter into this
Agreement for the full term hereof, and that, subject to the terms and provisions of the Permitted
Encumbrances (and any other impairments of title whether or not appearing on the title insurance
policy referred to in Section 2.3 hereof), so long as the Lessee shall pay the Rental Payments
payable by it under this Agreement and shall duly observe all the covenants, stipulations and
agreements herein contained obligatory upon it and an Event of Default shall not exist hereunder,
the Agency shall take no action to disturb the peaceful, quiet and undisputed possession of the
Facility by the Lessee under this Agreement, and the Agency (at the sole cost and expense of the
Lessee) shall from time to time take all necessary action to that end, subject to Permitted
Encumbrances.

Section 6.7. No Warranty of Condition or Suitability. TH AGENCY HAS
MADE AN MAKS NO REPRESENTATION OR WARTY WHATSOEVER, EITHR
EXPRESS OR IMLIED, WITH RESPECT TO TH MERCHA ABILITY, CONDITION,
FITNSS, DESIGN, OPERATION OR WORKANSHI OF AN P ART OF TH
FACILITY, ITS FITNSS FOR AN PARTICULAR PUROSE, THE QUALITY OR
CAP ACITY OF THE MATERIALS IN THE FACILITY, OR TH SUIT ABILITY OF TH
FACILITY FOR THE PUROSES OR NEEDS OF THE LESSEE OR THE SUBLESSEES OR
THE EXTENT TO wmCH FUS AVAIABLE TO THE LESSEE WIL BE SUFFICIENT
TO PAY THE COST OF COMPLETION OF THE PROJECT. THE LESSEE, ON BEHAF
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OF ITSELF AN THE SUBLESSEES, IS SATISFIED THAT THE FACILITY IS SUITABLE
AN FIT FOR PUROSES OF THE LESSEE AN THE SUBLESSEES. THE AGENCY
SHAL NOT BE LIABLE IN ANY MANR WHATSOEVER TO THE LESSEE OR AN
OTHER PERSON FOR AN LOSS, DAMAGE OR EXPENSE OF AN KI OR NATUR
CAUSED, DIRCTLY OR INIRCTLY, BY THE PROPERTY OF THE FACILITY OR
THE USE OR MAITENANCE THEREOF OR THE FAIUR OF OPERATION THEREOF,
OR TH REPAI SERVICE OR ADJUSTMNT THEREOF, OR BY AN DELAY OR
FAIUR TO PROVIE AN SUCH MAITENANCE, REPAIS, SERVICE OR
ADJUSTMNT, OR BY AN INTERRUPTION OF SERVICE OR LOSS OF USE THEREOF
OR FOR AN LOSS OF BUSINSS HOWSOEVER CAUSED.

Section 6.8. Financial Statements: No-Default Certifcates. (a) Upon

request of the Agency, the Lessee shall deliver or cause to be delivered to the Agency, a copy of
the most recent annual audited financial statements of the Lessee and of each Sublessee and of
their subsidiaries, if any (including balance sheets as of the end of such fiscal year and the related
statement of revenues, expenses and changes in fund balances and, if applicable, income,
earings, and changes in financial position) for such fiscal year, prepared in accordance with
generally accepted accounting principles consistently applied, certified by an independent
certified public accountant reasonably acceptable to the Agency.

(b) Upon request of the Agency, the Lessee shall deliver to the Agency a
certificate of an Authorized Representlitive of the Lessee (i) as to whether or not, as of the close
of the immediately preceding calendar year, and at all times during such year, the Lessee was in
compliance with all the provisions that relate to the Lessee in this Agreement and in any other
Project Document to which it shall be a party, and if such Authorized Representative shall have
obtained knowledge of any default in such compliance or notice of such default, he shall disclose
in such certificate such default or defaults or notice thereof and the nature thereof, whether or not
the same shall constitute an Event of Default hereunder, and any action proposed to be taken by
the Lessee with respect thereto; and (ii) that the insurance the Lessee maintained complies with
the provisions of Section 4.5 of this Agreement, that such insurance has been in full force and
effect at all times during the preceding calendar year, and that duplicate copies of all policies or
certificates thereof have been fied with the Agency and are in full force and effect. In addition,
upon twenty (20) days prior request by the Agency, the Lessee wil execute, acknowledge and
deliver to the Agency a certificate of an Authorized Representative of the Lessee either stating
that to the knowledge of such Authorized Representative after due inquiry there is no default
under or breach. of any of the terms hereof that, with the passage of time or the giving of notice
orboth, would constitute an Event of Default hereunder, exists or specifying each such default or
breach of which such Authorized Representative has knowledge.

(c) The Lessee shall immediately notify the Agency of the occurrence of any
Event of Default, or any event that with notice and/or lapse of time would constitute an Event of
Default under any Project Document. Any notice required to be given pursuant to this
subsection shall be signed by an Authorized Representative of the Lessee and set forth a
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description of the default and the steps, if any, being taken to cure said default. If no steps have
been taken, the Lessee shall state this fact on the notice.

Section 6.9. Emplovment Information. Opportunities and Guidelines.
(a) Annually, by August 1 of each year, commencing August 1, 2007, until the termination of
this Agreement, the Lessee and the Sublessees shall submit to the Agency an employment report
relating to the period commencing July I of the previous year and ending June 30 of the year of
the obligation of the fiing of such report, substantially in the form of Schedule B attached
hereto, certified as to accuracy by the chief financial or accounting offcer of the Lessee and the
Sub lessees. Upon termination of this Agreement, the Lessee and the Sub lessees shall submit to
the Agency an employment report relating to the period commencing the date of the last report
submitted to the Agency and ending on the last payroll date of the preceding month in
substantially the form of Schedule B attached hereto, certified as to accuracy by the Lessee and
the Sublessees. ,Nothing herein shall be construed as requiring the Lessee or the Sublessees to
maintain a minimum number of employees on its respective payroll.

(b) The Lessee shall ensure that all employees and applicants for employment
by the Lessee or its Afliates (including the Sublessees) with regard to the Facilty are afforded

equal employment opportunities without discrimination. Except as is otherwise provided by
collective bargaining contracts or agreements, new employment opportunities created as a rèsult
of the Project shall be listed with the New York State Department of Labor Community Services
Division, and with the administrative entity of the service delivery area created by the Workforce
Investment Act of 1998 (p.L. No. 105-220) in which the Facilty Realty is located. Except as is
otherwise. provided by collective bargaining contracts or agreements, the Lessee agrees, where
practicable, to consider first, and cause each of its Afliates (including the Sublessees) at the
Facility to consider first, persons eligible to participate in the Workforce hivestment Act of 1998
(p.L. No. 105-220) programs who shall be referred by administrative entities of service delivery
areas created pursuant to such act or by the Community Services Division of the New York State
Deparment of Labor for such new employment opportunities.

(c) The Lessee (on behalf of itself and the Sublessees) hereby authorizes any
private or governmental entity, including but not limited to The New York State Department of
Labor ("DOL"), to release to the Agency and/or the New York City Economic Development
Corporation ("EDC"), and/or to the successors and assigns of either (collectively, the
"Information Recipients"), any and all employment information under its control and pertinent
to the Lessee and the Sublessees and the employees of the Lessee and the Sub lessees to enable
the Agency and/or EDC to comply with its reporting requirements required by New York City
Local Law 48 of 2005 and any other applicable laws, rules or regulations. In addition, upon the
Agency's written request, the Lessee shall provide to the Agency any employment information in
the possession of the Lessee or the Sub lessees which is pertinent to the Lessee and the
Sublessees and the employees of the Lessee and the Sublessees to enable the Agency and/or
EDC to comply with its reporting requirements required by New York City Local Law 48 of
2005 and any other applicable laws, rules or regulations. Information released or provided to
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Information Recipients by DOL, or by any other governmental entity, or by any private entity, or
by the Lessee or by the Sublessees, or any information previously released as provided by all or
any of the foregoing parties (collectively, "Employment Information") may be disclosed by the
Information Recipients in connection with the administration of the programs of the Agency,
and/or EDC, and/or the successors and assigns of either, and/or The City of New York, and/or as
may be necessary to comply with law; and, without limiting the foregoing, the Employment
Information may be included in (x) reports prepared by the Information Recipients pursuant to
New York City Local Law 48 of 2005, (y) other reports required of the Agency, and (z) any
other reports required by law. This authorization shall remain in effect throughout the term of
this Agreement.

(d) Nothing in this Section shall be construed to require the Lessee or the
Sublessees to violate any existing collective bargaining agreement with respect to hiring new
employees.

Section 6.10. Further Assurances. The Lessee wil do, execute, acknowledge

and deliver or cause to be done,. executed, acknowledged and delivered such further acts,
instruments, conveyances, transfers and assurances, including Uniform Commercial Code
financing statements, at the sole cost and expense of the Lessee, as the Agency deems reasonably
necessary or advisable for the implementation, effectuation, correction, confirmation or
pedection of this Agreement and any rights of the Agency hereunder.

Section 6.11. Recordin2 and Filn2. This Agreement shall be recorded by the
Lessee in the appropriate offce of the Register of The City of New York, or in such other offce
as may at the time be provided by law as the proper place for the recordation thereof

Section 6.12. Further Encumbrances. The Lessee shall not create, permit or
suffer to exist any mòrtgage, encumbrance, lien, security interest, claim or charge against the
Facility or any par thereof, or the interest of the Lessee or of the Sublessees in the Facility or the
Company Lease, this Agreement or the Sublease Agreement, except for Permitted
Encumbrances.

Section 6.13. Subtenant Survey. The Lessee shall file with the Agency by
January 1 of each year, commencing January 1, 2007, a certificate of an Authorized
Representative of the Lessee with respect to all subtenancies in effect at the Facility, in the form
attached hereto as Schedule C.

Section 6.14. Joint Venture Partners. Each Joint Venture Partner of the Lessee
represents that each of the Joint Venture Partners of the Lessee is a limited liability company
duly formed, validly existing and in good standing under the laws of the State, is not in violation
of any provision of its articles of organization or its operating agreement, has the power and
authority to own its property and assets, to carr on its business as now being conducted by it
and to execute, deliver and pedorm this Agreement and each other Project Document to which it
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is or shall be a party. Each Joint Venture Partner covenants and agrees that it will continue and
remain a New York limited liability company throughout the term of this Agreement and that
this Agreement and the other Project Documents constitute the legal, valid and binding joint and
several obligations of the Joint Venture Parners of the Lessee and the Lessee and are
enforceable against the Lessee and each Joint Venture Partner of the Lessee in accordance with
their respective terms.
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ARTICLE vn

EVENTS OF DEFAULT; REMEDIES

Section 7.1. Events of Default. Anyone or more of the following events shall
constitute an "Event of Default" hereunder:

(a) Failure of the Lessee to pay any Rental Payment within fifteen (15) days
of the due date thereof;

(b) (i) Failure of the Lessee to observe and perform any covenant, condition
or agreement on its part to be performed under Section 2.4, 4.3, 4.4, 4.6, 4.7, 5.1, 6.1, 6.2, 6.3,
6.12,6.13,6.14,7.6,8.5,9.3 or 9.14 hereof and continuance of such failure for a period of thirty
(30) days after receipt by the Lessee of written notice specifying the nature of such default from
the Agency; or

(ii) Failure of the Lessee to observe and perform any covenant or
agreement on its par to be performed under Section 4.5 hereof and continuance of such
failure for a period of fifteen (15) days after receipt by the Lessee of written notice
specifying the.nature of such default from the Agency;

(c) Failure of the Lessee to observe and perform any covenant, condition or
agreement hereunder on its part to be performed (except as set forth in Section 7.1 ( a) or (b)
above) and (i) continuance of such failure for a period of thirty (30) days after receipt by the
Lessee of written notice specifying the nature of such default from the Agency, or (ii) if by
reason of the nature of such default the same can be remedied, but not within the said thirty (30)
days, the Lessee fails to proceed with reasonable diligence after receipt of said notice to cure the
same or fails to continue with reasonable diligence its efforts to cure the same;

(d) The Lessee, either of the Sublessees or either of the Individual Guarantors
shall (i) apply for or consent to the appointment of or the taking of possession by a receiver,
liquidator, custodian or trustee of itself or of all or a substantial part of its propert, (ii) admit in
writing its inability, or be generally unable, to pay its debts as such debts generally become due,
(iii) make a general assignment for the benefit of its creditors, (iv) commence a voluntar case
under the Federal Bankptcy Code (as now or hereafter in effect), (v) fie a petition seeking to
take advantage of any other law relating to bankptcy, insolvency, reorganization, winding-up,
or composition or adjustment of debts, (vi) fail to controvert in a timely or appropriate manner,
or acquiesce in writing to, any petition fied against itself in an involuntar case under the
Federal Bankptcy Code, (vii) take any action for the purpose of effecting any of the foregoing,
or (viii) be adjudicated a bankpt or insolvent by any court;

( e) A proceeding or case shall be commenced, without the application or
consent of the Lessee, either of the Sublessees or either of the Individual Guarantors in any court
of competent jurisdiction, seeking, (i) liquidation, reorganization, dissolution, winding-up or
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composition or adjustment of debts, (ii) the appointment of a trustee, receiver, liquidator,
custodian or the like of the Lessee, the Sublessees or either of the Individual Guarantors or of all
or any substantial part of its respective assets, or (iii) similar relief under any law relating to
bankptcy, insolvency, reorganization, winding-up or composition or adjustment of debts, and
such proceeding or case shall continue undismissed, or an order, judgment or decree approving
or ordering any of the foregoing shall be entered and continue un stayed and in effect, for a period
of ninety (90) days; or any order for relief against the Lessee, the Sublessees or either of the
Individual Guarantors shall be entered in an involuntary case under the Federal Bankptcy
Code; the terms "dissolution" or "liquidation" of the Lessee, the Sublessees or either of the
Individual Guarantors as used above shall not be construed to prohibit any action otherwise
permitted by Section 6.1 hereof, Section 7 of the Sublease Agreement or Section 2.6 of the
Guaranty Agreement;

(f) Any representation or warranty made by the Lessee, either of the
Sublessees or either of the Individual Guarantors (i) in the application and related materials
submitted to the Agency for approval of the Project or the transactions contemplated by this
Agreement, or (ii) herein or in any other Project Document, or (iii) in any report, certificate,
financial statement or other instrument furnished pursuant hereto or any of the foregoing, shall in
any case prove to be false, misleading or incorrect in any material respect as of the date made;

(g) The commencement of proceedings to foreclose any mortgage lien on or
security interest in the Facility;

(h) Any loss ofleaseholdestate of the Agency in the Facilty;

(i) An "Event of Default" under the Sublease Agreement, the Guaranty
Agreement or any other Permitted Encumbrances, shall occur and be continuing;

(j) The Lessee, either of the Sublessees or either of the Individual Guarantors

shall become a Prohibited Person; and

(k) An appointment of a receiver with respect to the Facility as may be
specified in a mortgage encumbering the Facility.

Section 7.2. Remedies on Default. Whenever any Event of Default referred to
in Section 7.1 hereof shall have occurred and be continuing, the Agency may take anyone or
more of the following remedial steps:

(a) The Agency may terminate this Agreement (with the effect that the term
of this Agreement shall be deemed to have expired on such date of termination as if such date
were the original expiration date of this Agreement) in which case this Agreement and all of the
estate, right, title and interest herein granted or vested in the Lessee shall cease and terminate,
and convey all of the Agency's right, title and interest in the Facility to the Lessee, which the
Agency may accomplish by executing and recording, at the sole cost and expense of the Lessee,
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lease termination agreements to terminate the Company Lease and this Agreement of record as
required by law and the Lessee hereby waives delivery and acceptance of such termination
agreements as a condition to its validity, and appoints the Agency its true and lawful agent and
attorney-in-fact (which appointment shall be deemed to be an agency coupled with an interest)
with full power of substitution to fie on its behalf all affdavits, questionnaires and other

documentation necessar to accomplish the recording of such termination agreements; or

performance;
(b) The Agency may bring an action for damages, injunction or specific

(c) The Agency may suspend or terminate the Sales Tax Letter or require the
Lessee to surrender the Sales Tax Letter to the Agency for cancellation;

(d) The Agency may require the Lessee to make payments in lieu of real
estate taxes under Section 4.3 hereof with respect to the Facility Realty in an amount equal to
that amount that the Lessee would otherwise be required to pay if it were the owner of the
Facility Realty and the Agency had no leasehold interest in the Facility Realty; or

(e) The Agency may take whatever action at law or in equity as may appear
necessary or desirable to collect the Rental Payments then due, or to enforce performance or
observance of any obligations, agreements or covenants of the Lessee under this Agreement.

No action taken pursuant to this Section 7.2 (including termination of this
Agreement pursuant to this Section 7.2 or by operation of law or otherwise) shall, except as
expressly provided herein, relieve the Lessee from the Lessee's obligations hereunder, including
without limitation, the obligations of the Lessee under Sections 4.3 (until such time as the
Agency shall cease to have a leasehold estate in the Facilty and, by reason thereof, the Lessee
shall again pay taxes as if it were the record owner of the Facility Realty), 6.2, 7.6, 8.5, 9.13 and
9.15 hereof, all of which shall survive any such action.

Section 7.3. Remedies Cumulative. The rights and remedies of the Agency
under this Agreement shall be cumulative and shall not exclude any other rights and remedies of
the Agency allowed by law with respect to any default under this Agreement. Failure by the
Agency to insist upon the strict performance of any of the covenants and agreements herein set
forth or to exercise any rights or remedies upon default by the Lessee hereunder shall not be
considered or taken as a waiver or relinquishment for the future of the right to insist upon and to
enforce by mandatory injunction, specific performance or other appropnate legal remedy a strict
compliance by the Lessee with all of the covenants and conditions hereof, or of the rights to
exercise any such rights or remedies, if such default by the Lessee be continued or repeated.

Section 7.4. No Additional Waiver Implied bv One Waiver. In the event any
covenant or agreement contained in this Agreement should be breached by either party and
thereafter waived by the other party, such waiver shall be limited to the particular breach so
waived and shall not be deemed to waive any other breach hereunder. No waiver shall be
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binding unless it is in writing and signed by the party making such waiver. No course of dealing
between the Agency and the Lessee or any delay or omission on the par of the Agency in
exercising any rights hereunder or under any other Project Document shall operate as a waiver.

Section 7.5. Effect on Discontinuance of Proceedin2s. In case any
proceeding taken by the Agency under this Agreement or under any other Project Document on
account of any Event of Default hereunder or thereunder shall have been discontinued or
abandoned for any reason or shall have been determined adversely to the Agency, then, and in
every such case, the Agency shall be restored to its former position and rights hereunder and
thereunder, and all rights, remedies, powers and duties of the Agency shall continue as in effect
prior to the commencement of such proceedings.

Section 7.6. A2reement to Pay Attorneys' Fees and Expenses. In the event
the Lessee should default under any of the provisions of this Agreement and the Agency should
employ outside attorneys or incur other out-of-pocket expenses for the collection of the Rental
Payments payable hereunder or the enforcement of performance or observance of any obligation
or agreement on the part of the Lessee herein contained, the Lessee agrees that it wil on demand
therefor pay to the Agency the reasonable fees and disbursements of such attorneys and such
other expenses so incurred.
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ARTICLE VII

OPTIONS TO TERMINATE; RECAPTURE OF BENEFITS

Section 8.1. Option to Terminate A2reement. (a) The Lessee shall have the
option to terminate the Company Lease and this Agreement by paying all Rental Payments and
any other amounts due and payable under this Agreement (collectively, the "Project
Payments"). The' Lessee shall exercise such option by delivering to the Agency a written
notice of an Authorized Representative of the Lessee to the Agency stating that the Lessee has
elected to exercise its option under this Section 8. 1 (a) and the date on which such termination is
to be effective (which date shall not be earlier than forty-five (45) days after the date of such
notice). On a scheduled termination date, the Lessee shall (i) pay any and all Project Payments
then due, plus one dollar ($1.00), (ii) perform all accrued obligations hereunder, (iii) surrender
the Sales Tax Letter to the Agency for cancellation, if applicable, and (iv) deliver or cause to be
delivered to the Agency (x) with respect to any mortgage on the Facilty for which the Agency
shall have. granted a mortgage recording tax exemption, an executed satisfaction of such
mortgage in recordable form, executed by the mortgagee, and (y) with respect to any mortgage
on the Facility to which the Agency shall be a pary and intended to continue beyond the
termination of this Agreement but with respect to which mortgage the Agency shall not have
granted any mortgage recording tax exemption, a release of the Agency from such mortgage in
recordable form executed by all other parties to such mortgage. Such termination shall become
effective on such scheduled termination date, subject, however, to the survival of the

obligations ofthe Lessee under Sections 4.3,6.2,8.5,9.13 and 9.15 hereof

(b) Upon termination of the Company Lease and this Agreement, the Agency,
upon the written request and at the sole cost and expense of the Lessee, shall execute such
instruments as the Lessee may reasonably request or as may be necessary to discharge this
Agreement and the Company Lease as documents of record with respect to the Facility Realty,
subject to Section 8.2 hereof

Section 8.2. Release of Interest in Facilty upon Exercise of Option to
Terminate. At the closing of terminating the Agency's interest in the Facility pursuant to
Section 8.1 hereof, the Agency wil, upon payment of the purchase price, deliver or cause to be
delivered to the Lessee (i) termination agreements and all other necessary documents

confirming the release of the Agency's right, title and interest in and to the Facility Realty and
terminating the Company Lease and this Agreement; and (ii) all necessary documents releasing
all of the Agency's rights and interests in and to any rights of action (other than as against the
Lessee or any insurer of the insurance policies under Section 4.5(a)(iii) hereof), or any
insurance proceeds (other than liability insurance proceeds for the benefit of the Agency) or
condemnation awards, with respect to the Facility or any portion thereof

Upon release of the Agency's interest in the Facility pursuant to this Section 8.2,
this Agreement and all obligations of the Lessee hereunder shall be terminated except the
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obligations of the Lessee under Sections 4.3 (until such time as the Agency shall cease to have a
leasehold estate in the Facility and, by reason thereof, the Lessee shall again pay taxes as the
record owner of the Facility Realty), 6.2, 8.5, 9.13 and 9.15 hereof shall survive such
termination.

Section 8.3. (Reserved).

Section 8.4. Termination of A2reement. Notwithstanding any other provision
of this Agreement to the contrar, on or after the Expiration Date, and upon receipt of sixty (60)
days prior written notice of the Agency requesting termination, the Lessee shall terminate the
Company Lease and this Agreement by paying the fees and expenses of the Agency and all
other amounts due and payable under this Agreement and any other Project Documents, and
thereupon the Lessee shall terminate the Company Lease and this Agreement in accordance
with Sections 8.1 and 8.2 hereof, and such termination shall forthwith become effective subject,
however, to the survival of the obligations of the Lessee under Sections 4.3 (until such time as
the Agency shall cease to have a leasehold estate in the Facility Realty and, by reason thereof,
the Lessee shall again pay taxes as the record owner of the Facility Realty), 6.2, 8.5, 9.13 and
9.15 hereof In the event the Lessee does not terminate the Company Lease and this Agreement
within such sixty (60) day period, then, commencing on the 6151 day after transmittal of the
notice requesting termination as above provided, the Lessee shall, in addition to all other
payment obligations due to the Agency hereunder, make rental payments to the Agency in the
amount of $500.00 per day until the Lessee shall have terminated the Company Lease and this
Agreement in accordance with the provisions hereof

Section 8.5. Recapture of Public Benefits. It is understood and agreed by the
parties to this Agreement that the Agency is entering into this Agreement in order to provide
financial assistance to the Lessee for the Project and to accomplish the public purposes of the
Act. In consideration therefor, the Lessee hereby agrees as follows:

(i) If there shall occur a Recapture Event during the Recapture Period (as
those terms are defined below), but such Recapture Event is prior to the Operations

Commencement Date (defined hereinbelow), the Lessee shall pay to the Agency as a return of
public benefits conferred by the Agency, the following amounts upon demand by the Agency:
(i) all Benefits (as defined below); and (ii) interest described in subsection (ii)(c) and (if
applicable) (d) immediately below.

(ii) If there shall occur a Recapture Event during the Recapture Period, but
such Recapture Event occurs after the date on which the Project shall have been substantially
completed (which shall be the earlier of (y) the completion date set forth in Section 2.2 hereof, or
(z) the date stated in the certificate of an Authorized Representative of the Lessee delivered to
the Agency pursuant to Section 2.2 hereof)(such earlier date to be referred to as the "Operations
Commencement Date"), the Lessee shall pay to the Agency as a return of public benefits
conferred by the Agency, the following amounts (as applicable) upon demand by the Agency:
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a. If the Recapture Event occurs within the first six (6) years after the

Operations Commencement Date, one hundred percent (l 00%) of
the Benefits.

b. If the Recapture Event occurs within any month during anyone of

the seventh, eighth, ninth or tenth years after the Operations

Commencement Date, X percent of the Benefits (where "X" is a
percent equal to 100% less Y, and where "Y" equals the product of
1.666% and the number of months elapsed commencing with the
first month of the seventh year through and including the month in
which the Recapture Event occurs).

c. The principal of the Benefits to be recaptured, whether pursuant to

"a" or "b" preceding, shall bear interest equal to the effective rate
resulting from the statutory judgment rate, compounded daily,
commencing from the date that any amount of Benefit principal
has accrued to the Lessee, through and including the date of the
Agency's demand; such that (x) Benefit principal comprising
mortgage recording taxes shall be deemed to have accrued to the
Lessee on the Commencement Date, and (y) Benefit principal
comprising real estate tax benefits shall be deemed to have accrued
to the Lessee on each date upon which the Lessee shall make a
payment under Section 4.3(g) hereof, and (z) Benefit principal
comprising sales and/or use tax savings shall be deemed to have
accrued to the Lessee on each. date upon which such sales and/or
use tax saving shall have been exempted by reason of the use by
the Lessee of the Sales Tax Letter, provided, however, that if the
Lessee cannot establish to the Agency's satisfaction the applicable
date of receipt, the Agency shall deem the date of receipt (and
therefore the date on which the Benefit principal accrued) to be the
first day of the calendar year for which exemption was reported by
the Lessee to the State Department of Taxation and Finance on
Form ST-340, or, if the Lessee shall have failed to file Form
ST -340, the Commencement Date.

d. In addition to the interest payable pursuant to "c" preceding, the

principal of the Benefits to be recaptured, whether pursuant to "a"
or "b" preceding, and whether related to real estate tax savings or
not, if not paid to the Agency upon demand, shall from the date of
demand bear interest calculated at the rate and compounded in the
same manner as the interest imposed by the City's Department of
Finance on the delinquent payments of real estate taxes; provided,
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however, that the effective rate of such interest shall not exceed the
maximum interest permitted by law.

e. For purposes of this subsection (ii) and subsection (i) ofthis
Section 8.5, demand for payment by the Agency shall be made in
accordance with the notice requirements of this Agreement and the
due date for payment shall be not less than seven (7) business days
from the date of the notice.

With respect to subsection (ii)(c) immediately hereinabove, the "statutory judgment rate" shall
be the statutory judgment rate in effect on the date of the Agency's demand; and with respect to
subsection (ii)( d) immediately hereinabove, the interest rate and compounding "imposed by the
City's Deparment of Finance on delinquent payments of real estate taxes" shall be the rate and
the compounding in effect on the date of the Agency's demand.

The term "Benefits" shall mean, collectively:

(y) all real estate tax benefits that have accrued to the benefit of the
Lessee during such time as the Agency had a leasehold or controllng interest in the
Facility Realty, such tax benefits to be computed by subtracting the payments in lieu of
taxes paid under Section 4.3 hereof from those payments that the Lessee would have paid
during the term of this Agreement had the Agency not had a leasehold or controlling
interest in the Facility Realty during such term; and

(z) all miscellaneous benefits derived from the Agency's participation in
the straight-lease transaction contemplated by this Agreement, including, but not limited
to, any exemption from any applicable mortgage recording taxes, sales or use taxes, and
fiing and recording fees.

The term "Recapture Period" shall mean the period of time commencing on the
Commencement Date, and expiring on the date which is the tenth anniversary of the Operations
Commencement Date.

The term "Recapture Event" shall mean anyone of the following events:

. (a) The Lessee or the Sublessees shall have failed to complete the Project
by the Project completion date set forth in Section 2.2 hereof

(b) The Lessee or either Sublessee shall have liquidated all or substantially
all of its operating assets or shall have ceased all or substantially all of its operations.

( c) The Lessee or either Sublessee shall have transferred all or
substantially all of its employees to a location outside of the City.
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(d) The Lessee or either Sublessee shall have substantially changed the
scope and nature of its operations at the Facility Realty.

(e) The Lessee and/or either Sublessee shall have sold, leased or
otherwise disposed of all or substantially all of the Facility Realty.

(f) The Lessee or the Sublessee shall have subleased all or par of the
Facility Realty in violation of Section 9.3 hereof

(g) The Lessee or either Sublessee shall have relocated all or substantially
all of its operations at the Facility Realty to another site; provided, however, and
notwithstanding the foregoing, such relocation shall not be a Recapture Event (as defined
herein) if (i) the Lessee and the Sublessees have relocated their operations at the Facilty
Realty and at least 90% of their employees employed at the Facility Realty prior to the
relocation, to another site within the City; and (ii) the Lessee and the Sublessees

maintain, for the remaining balance of the Recapture Period, an employment level equal
to at least 90% of the number of employees employed by the Lessee and the Sublessees at
the Facilty Realty prior to relocation; and (iii) the Lessee and/or the Sublessees shall

satisfy such other additional conditions as the Agency may from time to time impose
provided such additional conditions are reasonable and uniformly imposed, at the time, to
other similar transactions under similar circumstances. There shall arise another

Recapture Event upon the failure of the Lessee and/or the Sublessees to satisfy
continuously the foregoing requirements for the remaining balance of the Recapture

Period. Upon the occurrence of such subsequent Recapture Event, the Agency shall have
the right to demand payment of all amounts due under subsection (i) preceding, and the
calculation of interest pursuant to subsection (ii)( c) of this Section 8.5 shall assume that
the subsequent Recapture Event replaces the original Recapture Event for purposes of
that computation. The determination of the pre-relocation, 90%-employment level shall
be done in a manner, and in respect of a date or period of time, that the Agency deems
satisfactory in its sole discretion.

(iii) Notwithstanding the foregoing, a Recapture Event shall not be deemed to
have occurred if the Recapture Event:

(A) shall have arisen as a direct, immediate result of (x)force majeure as
defined in this Agreement, or (y) a taking or condemnation by

governmental authority of all or substantially all of the Facility Realty, or
(z) the inability at law of the Lessee to rebuild, repair, restore or replace
the Facility Realty after the occurrence of a Loss Event to substantially its
condition prior to such Loss Event, which inability shall have arisen in
good faith through no fault on the part of the Lessee, the Sublessees, or
any Afliate, or
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(B) is deemed, in the sole discretion of the Agency, to be (y) minor in nature,
or (z) a cause of undue hardship to the Lessee and/or the Sublessees were
the Agency to recapture any Benefits.

(iv) The Lessee covenants and agrees to furnish the Agency with written
notification of any Recapture Event within ten (10) days of its occurrence and shall subsequently
provide to the Agency in writing any additional information that the Agency may request.

(v) The provisions of this Section 8.5 shall survive the termination of this
Agreement for any reason whatsoever, notwithstanding any provision of this Agreement to the
contrar.
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ARTICLE IX

MISCELLANEOUS

Section 9.1. Force Majeure. In case by reason offorce majeure either party
hereto shall be rendered unable wholly or in par to car out its obligations under this
Agreement, then except as otherwise expressly provided in this Agreement, if such pary shall
give notice and full particulars of such force majeure in writing to the other party within a
reasonable time after occurrence of the event or cause relied on, the obligations of the part

giving such notice (other than the obligations of the Lessee to make the Rental Payments
required under the terms hereof, or to comply with Section 4.5 or 6.2 hereof), so far as they are
affected by such force majeure, shall be suspended during the continuance of the inability then
claimed, which shall include a reasonable time for the removal of the effect thereof, but for no
longer period, and such party shall endeavor to remove or overcome such inability with all
reasonable dispatch. The term "force majeure", as employed herein, shall mean acts of God,
strikes, lockouts or other industrial disturbances, acts of the public enemy, orders of any kind of
the Government of the United States or of the State or any civil or military authority,
insurrections, riots, epidemics, landslides, lightning, earhquakes, fires, hurricanes, storms,
floods, washouts, droughts, arrest, restraining of government and people, war, terrorism, civil
disturbances, explosions, parial or entire failure of utilities, shortages of labor, material, supplies
or transportation, or any other similar or different cause not reasonably within the control of the
party claiming such inability. It is understood and agreed that the requirements that any force
majeure shall be reasonably beyond the control of the party and shall be remedied with all
reasonable dispatch shall be deemed to be satisfied in the event of a strike or other industrial
disturbance even though existing or impending strikes or other industrial disturbances could have
been settled by the pary claiming a force majeure hereunder by acceding to the demands of the
opposing person or persons.

The Lessee shall promptly notify the Agency upon the occurrence of each force
majeure, describing such force majeure and its effects in reasonable detaiL. The Lessee shall also
promptly notify the Agency upon the termination of each suchforce majeure. The information
set forth in any such notice shall not be binding upon the Agency, and the Agency shall be
entitled to dispute the existence of any force majeure and any of the contentions contained in any
such notice received from the Lessee.

Section 9.2. (RESERVED)

Section 9.3. AssI2nment or Sublease. (a) The Lessee shall not at any time
(y) except as permitted by Section 6.1 hereof, assign or transfer this Agreement, or (z) sublet the
whole or any part of the Facility, except to the Sublessees pursuant to the Sublease Agreement,
without the prior written consent of the Agency (such consent to take into consideration the
Agency's policies as in effect from time to time), and provided that:

499100.4 029221 AGMT



61.

(i) the Lessee shall deliver to the Agency an Opinion of Counsel
acceptable to the Agency to the effect that the sublease shall not cause the Facility to
cease being an Approved Facility and a "project" under the Act;

(ii) the Lessee shall remain primarily liable to the Agency for the
payment of all Rental Payments hereunder and for the full pedormance of all of the
terms, covenants and conditions of this Agreement and of any other Project Document to
which it shall be a part;

(iii) any assignee or transferee of the Lessee or any sublessee in whole

of the Facility shall have assumed in writing (and shall have executed and delivered to
the Agency an instrument in form for recording) and have agreed to keep and pedorm all
of the terms of this Agreement on the part of the Lessee to be kept and pedormed, shall
be jointly and severally liable with the Lessee for the pedormance thereof, shàll be
subject to service of process in the State, and, if a corporation, shall be qualified to do
business in the State;

(iv) any assignee, transferee or sublessee shall utilize the Facility as an

Approved Facility and a qualified "project" within the meaning of the Act;

(v) such assignment, transfer or sublease shall not violate any
provision ofthis Agreement or any other Project Document;

(vi) with respect to any subletting .in part, the term of each such
sublease does not exceed five (5) years at any given date, and no more than an aggregate
of twenty percent (20%) of the Facilty Realty would be subleased by the Lessee or
Sublessees;

(vii) in the Opinion of Counsel, such assignment, transfer or sublease
shall not legally impair in any respect the obligations of the Lessee for the payment of all
Rental Payments nor for the full performance of all of the terms, covenants and
conditions of this Agreement or of any other Project Document to which the Lessee shall
be a party, nor impair or limit in any respect the obligations of any Guarantor under the
Guaranty Agreement; .

(viii) such sublease shall in no way diminish or impair the Lessee's
obligation to' carr the insurance required under Section 4.5 of this Agreement and the
Lessee shall furnish written evidence satisfactory to the Agency that such insurance
coverage shall in no manner be limited by reason of such assignment, transfer or
sublease; and

(ix) each such sublease shall contain such other provisions as the
Agency may reasonably require.
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The Lessee shall furnish or cause to be furnished to the Agency a copy of any such assignment,
transfer or sublease in substantially final form at least thirty (30) days prior to the date of
execution thereof

(b) Any consent by the Agency to any act of assignment, transfer or sublease
shall be held to apply only to the specific transaction thereby authorized. Such consent shall not
be construed as a waiver of the duty of the Lessee, or the successors or assigns of the Lessee, to
obtain from the Agency consent to any other or subsequent assignment, transfer or sublease, or
as modifying or limiting the rights of the Agency under the foregoing covenant by the Lessee.

(c) If the Facility or any par thereof is sublet or occupied by any Person other
than the Lessee, the Agency, in the event of the Lessee's default in the payment of Rental
Payments hereunder may, and is hereby empowered to, collect Rental Payments from the
Sub lessees, any sublessee or occupant during the continuance of any such default. In case of

such event, the Agency may apply the net amount received by it to the Rental Payments herein
provided, and no such collection shall be deemed a waiver of the covenant herein against

assignment, transfer or sublease of this Agreement, or constitute the acceptance of the

undertenant or occupant as tenant, or a release of the Lessee from the further performance of the
covenants herein contained on the part of the Lessee.

(d) The Lessee covenants and agrees that it shall not, without the prior written
consent of the Agency (which consent shall not be unreasonably withheld conditioned or
delayed), amend, modify, terminate or assign, or to suffer any amendment, modification,

termination or assignment of, the Sublease Agreement or any sublease entered into in accordance
with this Section.

( e) The limitations in this Section 9.3 on assignment or transfer of this
Agreement and subletting in whole or in part of the Facility shall have equal application to any
assignment or transfer of the Sublease Agreement and sub-subletting in whole or in part of the
Facility.

(f) Promptly after receipt from the Agency of any subtenant survey and
questionnaire pertaining to the Facility, the Lessee shall complete and execute such survey and
questionnaire and return the same to the Agency.

Section 9.4. Amendments. This Agreement may be amended by a written

instrument executed and delivered by the parties hereto.

Section 9.5. Notices. All notices, certificates or other communications

hereunder shall be sufficient if sent (i) by return receipt requested or registered or certified
United States mail, postage prepaid, (ii) by a nationally recognized overnight delivery service,
charges prepaid or (iii) by hand delivery, addressed, as follows:
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(a) if to the Agency, to New York City Industrial Development Agency, 110
Willam Street, New York, New York 10038, Attention: General Counsel, with a copy to the
Executive Director of the Agency at the same address, and

(b) if to the Lessee, to J & J Farms Realty Joint Venture, c/o J & J Farms
Creamery, Inc., 57-48 49th Street, Attention: President, with a copy to Roy P. Kozupsky &
Associates, LLP, 10 East 40th Street, Suite 1710, New York, New York 10016 Attention:
William Waizer, Esq.

The Agency and the Lessee may, by like notice, designate any further or different
addresses to which subsequent notices, certificates or other communications shall be sent. Any
notice, certificate or other communication hereunder shall, except as may expressly be provided
herein, be deemed to have been delivered or given (i) three (3) Business Days following posting
if transmitted by mail, (ii) one (1) Business Day following sending if transmitted by a nationally
recognized overnight delivery service, or (iii) upon delivery if given by hand delivery, with
refusal by an Authorized Representative of the intended recipient party to accept delivery of a
notice given as prescribed above to constitute delivery hereunder. Notices may also be given in
compliance with this Agreement by telecopy, provided that the recipient party consents to the
use of telecopy transmissions for giving of notices hereunder and receipt of any such telecopy
transmission is confirmed by the transmitting party.

The Lessee shall deliver to the Agency on August 1 of each year, commencing
August 1, 2006, a completed location and contact information report in the form attached hereto
as Schedule D.

Any notice, demand or report required to be given hereunder by the Agency or the
Lessee shall also be delivered, at the same time and in the same mamIer as such notice, demand
or report is required to be given to the Agency or the Lessee hereunder, to the Sublessees.

Section 9.6. Prior A2reements Superseded. This Agreement shall completely

and fully supersede all other prior understandings or agreements, both written and oral, between
the Agency and the Lessee relating to the Facilty, other than the Company Lease.

Section 9.7. Severabilty. If any clause, provision or section of this Agreement
be ruled invalid by any court of competent jurisdiction, the invalidity of such clause, provision or
section shall not affect any of the remaining provisions hereof

Section 9.8. Inspection of Facility. The Lessee wil permit the Agency, or its

duly authorized agent, upon reasonable notice, at all reasonable times, to enter the Facility, but
solely for the purpose of (y) assuring that the Lessee is operating the Facility, or is causing the
Facility to be operated, as an Approved Facility and a qualified "project" within the meaning of
the Act consistent with the purposes set forth in the recitals to this Agreement and with the
public purposes of the Agency, and (z) determining whether the Facility and/or the use thereof is
in violation of any environmental law, and not for any purpose of assuring the proper
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maintenance or repair of the Facility as such latter obligation is and shall remain solely the
obligation of the Lessee.

Section 9.9. Effective Date; Counterparts. This Agreement shall become

effective upon its delivery on the Commencement Date. It may be simultaneously executed in
several counterparts, each of which shall be an original and all of which shall constitllte but one
and the same instrument.

Section 9.10. Bindin2 Effect. This Agreement shall inure to the benefit of, and
shall be binding upon, the Agency and the Lessee and their respective successors and assigns.

Section 9.11. Third Part Beneficiaries. It is the intention of the paries hereto

that nothing contained herein is intended to be for, or to inure to, the benefit of any Person other
than the paries hereto.

;

_ Section 9.12. Law Governin2. THIS AGREEMENT SHALL BE
GOVERNED BY, AND CONSTRUED IN ACCORDANCE WIT, TH LAWS OF TH
STATE OF NEW YORK, WITHOUT REGAR OR GIVG EFFCT TO THE
PRICIPLES OF CONFLICTS OF LAWS THEREOF.

Section 9.13. Waiver of Trial bv Jurv. The parties do hereby expressly waive

all rights to trial by jury on any cause of action directly or indirectly involving the terms,
covenants or conditions of this Agreement or the Facilty or any matters whatsoever arising out
of or in any way connected with this Agreement.

The provision of this Agreement relating to waiver of a jury trial and the right of
re-entry or re-possession shall survive the termination or expiration of this Agreement.

Section 9.14. Non-Discrimination. (a) At all times during the maintenance and
operation of the Facility, the Lessee shall not discriminate nor permit the Sub lessees to

discriminate against any employee or applicant for employment because of race, color, creed,
age, sex or national origin. The Lessee shall use its best efforts to ensure that employees and
applicants for employment with the Lessee or any subtenant of the Facility are treated without
regard to their race, color, creed, age, sex or national origin. As used herein, the term "treated"
shall mean and include, without limitation, the following: recruited, whether by advertising or
other means; compensated, whether in the form of rates of payor other forms of compensation;
selected for training, including apprenticeship; promoted; upgraded; downgraded; demoted;
transferred; laid off; and terminated.

(b) The Lessee shall, in all solicitations or advertisements for employees
placed by or on behalf of the Lessee or the Sublessees state that all qualified applicants will be
considered for employment without regard to race, color, creed or national origin, age or sex.
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(c) The Lessee shall furnish to the Agency all information required by the
Agency pursuant to this Section and will cooperate with the Agency for the purposes of
investigation to ascertain compliance with this Section.

(d) The Agency and the Lessee shall, from time to time, mutually agree upon
goals for the employment, training, or employment and training of members of minority groups
in connection with performing work with respect to the Facility.

Section 9.15. Recourse Under This A2reement. All covenants, stipulations,
promises, agreements and obligations of the Agency contained in this Agreement shall be
deemed to be the covenants, stipulations, promises, agreements and obligations of the Agency,
and not of any member, director, offcer, employee or agent of the Agency in such person's
individual capacity, and no recourse shall be had for any reason whatsoever hereunder against
any member, director, offcer, employee or agent of the Agency or any natural person executing
this Agreement on behalf of the Agency. In addition, in the pedormance of the agreements of
the Agency herein contained, any obligation the Agency may incur for the payment of money
shall not subject the Agency to any pecuniary or other liability or create a debt ofthe State or the
City, and neither the State nor the City shall be liable on any obligation so incurred and any such
obligation shall be payable solely out of amounts payable to the Agency by the Lessee
hereunder.

Section 9.16. Date of A2reement for Reference Purposes Onlv. The date of
this Agreement shall be for reference purposes only and shall not be construed to imply that this
Agreement was executed on the date first above written. This Agreement was delivered on the
Commencement Date.

(INNTIONALLY LEFT BLAN)
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IN WITNESS WHEREOF, the Agency has caused its corporate name to be
subscribed unto this Lease Agreement by its duly authorized Chairman, Vice Chairman,

Executive Director, Deputy Executive Director, General Counsel or Vice President for Legal
Affairs and the Lessee has caused its name to be hereunto subscribed by its duly Authorized

Representatives, all being done as of the year and day first above wrtten.

NEW YORK CITY INDUSTRIAL
DEVELOPMENT AGENCY

By:-- / ~
Maureen P. Babis
Deputy Executive Director

J &JFARSREALTY JOINT VENTURE
By its Joint Ventue Parers

J & J Fars Redevelopment Company, LLC

~11,J,)"",By.' Vl,~/'v (/:..
Michael Oberlander
Member

J & J Fars Creamery Company Real Estate, LLC

By J & J Fars Creamery, hic., Member

BY:~/
Michael Oberlander
President
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STATE OF NEW YORK

COUNTY OF NEW YORK )

)
ss.:

On the 11~ day of November, in the year two thousand six, before me, the
undersigned, personally appeared Maureen P. Babis, personally known to me or proved to me on
the basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrment and acknowledged to me that he executed the same in her capacity, and that by her
signature on the instrument, the individual, or the person upon behalf of which the individual
acted, executed the instrument.

JUDITH A. CAPO LONGO

Commissioner of Deeds, City 01 New York
No. 5.1425

Cert. Filed in New York County ..__
Commission Expires October. I ~ 2.00..



STATE OF NEW YORK )
ss.:

COUNTY OF NEW YORK )

On the iø day of November, in the year two thousand six, before me, the
undersigned, personally appeared Michael Oberlander, personally known to be or proved to me
on the basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrument and acknowledged to me that he executed the same in his capacity, and that by his
signature on the instrument, the individual, or the person upon behalf of which the individual
acted, executed the instrument.

~-l~.
Not . Public

KEVIN REGAN
Notary Public, State of New York

No. 01 RE6069089
Qualified in Queens County

Commission Expires Jan. 22, 2010

STATE OF NEW YORK )
ss.:

COUNTY OF NEW YORK )

On the 2( day of November, in the year two thousand six, before me, the
undersigned, personally appeared Michael Oberlander, personally known to be or proved to me
on the basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrument and acknowledged to me that he executed the same in his capacity, and that by his
signature on the instrument, the individual, or the person upon behalf of which the individual
acted, executed the instrument.

/l~
Notar Public

KEVIN REGAN
Notary Public, State of New York

No. 01 RE6069089
Qualified in Queens County

Commission Expires Jan. 22, 2010
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Exhibit A

DESCRITION OF THE LAND

ALL that certin plot, piece .or parcel of land, situate, lying and being in Maspeth in
the Second Ward of the Borough and County of Queens, City and State of New York,
more paricularly bounded and described as follows:

. BEGINNING at a point on the westerly side of 49th Place, distant 590.50 feet
norterly from the corner formed by the intersection of the northerly side of Grand
Avenue (80 feet wide) with the westerly side of 49th Place;

RUNNNG THENCE westerly parallel witll Grand Avenue, 99.93 feet;

. THENCE nortwesterly along a' line which forms an interior angle of 144 degree 08
miutes 25 seconds with the last mentioned course and part of the distance though a
proposed part wall, 239.73 feet;

THENCE. norteaterly along a line which forms. an interior angle of 89 degrees 59
minutes 05 secnds with the last mentioned course and part of the distance though a
proposed party wall, 247.31 feet;

. THENCE southeaterly alop.g. a line which form an interior angle of 90 degrees 02
'. miutes 22.6 secnds with the last mentioned course and par of the distance.though a. 

proposed part wall,' 245.21 feet to the northw~sterly side of 49th Place;

THENCE southwesterly along the nortwesterly side of 49th Place, 83.64 feet toapoint; .
THENCE southerly along the westerly side of 49th Place, 129..86 feet to the point or
place of BEGINNING.

TOGETHER with an easement and right of way for ingress and egress to andfroni
Grad A venue over the following describe parcel; '.

. BEGINNG at a point on the norterly side of Grand Avenue (80 feet wide), dista
595 feet eaterly from the corner fórmecby the intersection of the norterly side of
Grand Avenue and the eaterly side of 47th Street; .
RUNNING THENCE norterly at right angles to the norterly side of Grad Avenue,
720.36 feet;

TIENCE norteaterly on a liné formg an interior angle. of 143 degree 42 miut~
33 secnds with the precing course, 84.89 feet; .



seconds with the preceding course, 60 feet;

THENCE southwesterly along a line formiig an interior angle of 89 degrees 32
minutes 42 seconds with the preceding course, 65.70 feet;

THENCE southerly along a line forming an exterior angle of 143 degrees 42 minutes
33 seconds with the preceding course, 493.16 feet;

THENCE southwesterly on a line forming an interior angle of 144 degrees 09 minutes
51 seconds with the preceding course, 0.55 feet;

THENCE southeasterly on a line at right angles with the preceding course, 0.39 feet;

THENCE southerly at right angles to the northerly side of Grand Avenue, 206.86 feet
to the norterly side of Graid Avenue;

THENCE westerly along the northerly side of Grand A venue, 60 feet to the point or
place of BEGINNING.

SUBJECT to the rights of others over said. easement and right of way.



Exhibit B

PROJECT COST BUDGET

Renovation
Fees/Soft Costs

Total

Company Funds
$490,288

50,000

$540,288
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Exhibit C

(FORM OF SALES TAX LETTER)

LETTER OF AUTHORIATION FOR SALES TAX EXEMPTION

EXPIRATION DATE: March 31, 2007

November -- 2006

TO WHOM IT MAY CONCERN

Re: New York City Industrial Development Agency
(2006 J & J Creamery Inc. and Fisher Foods of Queens Corp.)

Ladies and Gentlemen:

The New York City Industrial Development Agency (the "Agency"), by this notice,
hereby advises you as follows:

1. The Agency constitutes a corporate governmental agency and a public
benefit corporation under the laws of the State of New York, and therefore, in the exercise of its
governmental functions, Îs exempt from the imposition of any New York State or New York City
sales and use tax. As an exempt governmental entity, ao exempt organization identification
number has been issued to the Agency nor is one required.

2. Pursuant to resolutions adopted by the Agency on August 9, 2005 and

April 11, 2006, and a certain Lease Agreement, dated as of November 1, 2006 (the "Lease
Agreement"), between the Agency and J & J Farms Realty Joint Venture, a New York joint
venture partnership of businesses (the "Company"), the Agency has authorized the Company to
act as its agent for the improvement of a commercial facility (the "Facility") the renovation of an
approximately 77,420 square foot parcel of land and an approximately 57,430 square foot

building thereon (including but not limited to the improvement of the staging area, loading dock,
new offces, refrigeration and security systems), located at 57-48 49th Street, Maspeth, New
York 11378, all for use in the distribution of assorted food products (the "Project"), for use and
occupancy by the Company and its permitted sublessees, J & J Farms Creamery, Inc., a New
York corporation, and Fisher Foods of Queens Corp., a New York corporation (collectively, the
"Sublessees").

3. hi connection with such resolution, the Lease Agreement and this Sales

Tax Letter and pursuant to the authority therein granted, the Agency authorizes the Company to
act as its agent in connection with the renovation of the Project and authorizes the Company to
use this Sales Tax Letter as its agent only for the payment of the costs of building materials and
building fixtures, as described in Exhibit A attached hereto, for such renovation of the Project.
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4. As agent for the Agency, the Company agrees that each contract,

agreement, invoice, bill or purchase order entered into by the Company as agent for the Agency
for the renovation of the Project shall include language in substantially the following form:

"This (contract, agreement, invoice, bill or purchase order) is being
entered into by J & J Farms Realty Joint Venture, a New York
joint venture partnership of businesses (the "Agent"), as agent fur
and on behalf of the New York City Industrial Development

Agency (the "Agency") in connection with a certain project of the
Agency for the Agent being the improvement of a commercial

facilty (the "Facility"), consisting of the renovation of an
approximately 77,420 square foot parcel of land and .an

approximately 57,430 square foot building thereon (including but
not limited to the improvement of the staging area, loading dock,
new offces, refrigeration and security systems), located at 57-48
49th Street, Maspeth, New York 11378, all for use in the
distribution of assorted food products (the "Project"). The building
materials and fixtures (excluding trade fixtures) and capital
improvements to be used for the Project which are the subject of
this (contract, agreement, invoice, bil or purchase order) shall be
exempt from the sales and use tax levied by the State of New York
and The City of New York if purchased and used in accordance
with the terms and conditions set forth in the attached Sales Tax
Letter of the Agency, and the Agent hereby represents that this
(contract, agreement, invoice, bil or purchase order) is in
compliance with the terms of the Sales Tax Letter. This (contract,
agreement, invoice, bil or purchase order) is nonrecourse to the

Agency, and the Agency shall not be directly or indirectly or
contingently liable or obligated hereunder in any manner or to any
extent whatsoever, and the Agent shall be the sole part liable
hereunder. By execution or acceptance of this (contract,
agreement, invoice, bil or purchase order), the (vendor or

contractor) hereby acknowledges and agrees to the terms and
conditions set forth in this paragraph."

5. The acquisition of building materials and building fixtures constituting a
part of the Project shall be exempt from the sales and use tax levied by the State of New York
and The City of New York on the condition that (i) such building materials and building fixtures
are separately identifiable property of the Agency, and (ii) any such propert shall have a useful
life of one year or more, and shall solely be for the use of the Company and the Sublessees at the
Facility, and for no other entity and at no other location, and be effected by and at the sole cost of
the Company.

6. The Agency shall have no liability or performance obligations under any
contract, agreement, invoice, bill or purchase order entered into by the Company as agent for the
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3.

Agency hereunder. The Agency shall not be liable, either directly or indirectly or contingently,
upon any such contract, agreement, invoice, bil or purchase order in any manner and to any
extent whatsoever, and the Company shall be the sole party liable thereunder.

7. By execution by the Company of its acceptance of the terms of this Sales
Tax Letter, the Company agrees to accept the terms hereof and represents and warrants to the
Agency that the use of this Sales Tax Letter by the Company is strictly for the purposes abovestated. .

8. Accordingly, until the earlier of (i) the Expiration Date referred to above,
(ii) the completion of the Project as provided in Section 2.2 of the Lease Agreement, (iii) the
termination of the Lease Agreement, or (iv) the receipt by the Company of notice from the
Agency of the termination of this Sales Tax Letter (in each case as so terminated, the

"Termination Date"),. all vendors, contractors and subcontractors are hereby authorized to rely on
this Sales Tax Letter (or on a photocopy or fax of this Sales Tax Letter) as evidence that
purchases of the Project property, to the extent effected by the Company (or by a contractor or
subcontractor engaged by the Company) as agent for the Agency, are exempt from all New York
State and New York City sales and use taxes.

9. Notwithstanding any contrar provisions in the Lease Agreement, ten (10)

days prior to the expiration of this letter, the Lessee shall surrender this letter to the Agency for
anual renewaL. The Lessee may continue to use a facsimile copy of this Authorization for Sales
Tax Exemption until its stated expiration date. Within ten (10) days of receipt of this letter, the
Agency, if required, shall provide such annual renewal of the letter to the Lessee as provided in
the Lease Agreement.

10.
using the Facility.

The Agency further appoints the Sublessees its agents for purposes of

(Intentionally Left Blank)
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The signature of a representative of the Company and the Sublessees where
indicated below will indicate that the Company and the Sublessees have accepted the terms
hereof

NEW YORK CITY INDUSTRIL
DEVELOPMENT AGENCY

By:
Maureen P. Babis
Deputy Executive Director

ACCEPTED AN AGREED TO BY:

J & J FARMS REALTY JOINT VENTURE
By Its Joint Venture Parners

J & J Farms Redevelopment Company, LLC

By:
Michael Oberlander
Member

J & J Farms Creamery Company Real Estate, LLC
By J & J Farms Creamery, Inc., Member

By:
Michael Oberlander
President

J & J FARMS CREAMERY, INC.

By:
Michael Oberlander

President

FISHER FOODS OF QUEENS CORP.

By:
Michael Oberlander
President
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Exhibit A

Exemptions from sales or use tax relating to the acquisition of building materials
and building fixtures for incorporation within the Facility Realty.

499100.4 029221 AGMT



Exhibit D

ST -340 Annual Report of Sales and Use Tax Exemptions
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SCHEDULE A

PROJECT COMPLETION CERTIFICATE OF LESSEE AS
REQUIRD BY SECTION 2.2(d) OF THE LEASE AGREEMENT

The undersigned, an Authorized Representative (as defined in the Lease

Agreement referred to below) of J & J Farms Realty Joint Venture, a New York joint venture
parnership of businesses (the "Lessee"), HEREBY CERTIFIES that this Certificate is being
delivered in accordance with the provisions of Section 2.2( d) of that certain Lease Agreement,
dated as of November 1, 2006 (the "Lease Agreement"), between the New York City Industrial
Development Agency (the "Agency") and the Lessee, and FUTHR CERTIFIES THAT
(capitalized terms used but not defined herein shall have the respective meanings assigned to
such terms in the Lease Agreement):

and
(i)

specifications
the Project has been completed substantially in accordance with the plans
therefor and the date of completion of the Project was

(ii) except for any Project costs not duë and payable or the liability for
payment of which is being contested or disputed by the Lessee in good faith, all labor, service,
machinery, equipment, materials and supplies used therefor have been paid for;

(iii) all other facilities necessar in connection with the Project have been
completed and all costs and expenses incurred in connection therewith have been paid;

(iv) the Agency has a good and valid leasehold estate in the Facility, and all
property constituting the Facility is subject to the Company Lease, the Lease Agreement and the
Sublease Agreement, subject only to Permitted Encumbrances;

(v) in accordance with all applicable laws, regulations, ordinances and

guidelines, the Facility is ready for occupancy, use and operation for its intended purposes;

(vi) this Certificate is given without prejudice to any rights of the Lessee
against third parties existing on the date hereof or which may subsequently come into being and
no Person other than the Agency may benefit from this Certificate; and

(vii) attached hereto are (a) releases of mechanics' liens by the general
contractor and by all contractors and materialmen who supplied work, labor, services, matenals
or supplies in connection with the Project, (b) a certificate of occupancy, ( c) any and all
permissions, approvals, licenses or consents required of governmental. authorities for the
occupancy, operation and use of the Facility for the purposes contemplated by the Lease

Agreement, and (d) evidence that all real property taxes and assessments, and payments in lieu of
taxes, if any, due and payable under Section 4.3 of the Lease Agreement in respect of the Facility
have been paid in fulL.
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day of

IN WITNSS WHREOF, the undersigned has hereunto set its hand this_

J & J FARMS REALTY JOINT VENTURE
By its Joint Venture Parners

J & J Farms Redevelopment Company, LLC

By:
Michael Oberlander

Member

J & J Farms Creamery Company Real Estate, LLC
By J & J Farms Creamery, Inc., Member

By:
Michael Oberlander

President
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SCHEDULE B
EMPLOYMENT and BENEFITS REPORT

For the Fiscal Year Julv 1. - June 30. (F' )

..In order to comply with State and Local Law reporting requirements, the Company is required to complete and return this form to
\JYCIDA, 110 Willam Street, Attention: Compliance, New York, NY 10038 no later than the next Auçiust 1.

PLEASE SEE THE ATTACHED INSTRUCTIONS AND DEFINITIONS OF CAPITALIZED TERMS USED ON THIS PAGE.

1. Number of permanent Full-Time Employees as of June 3D, 20_ .......................................................

2. Number of non-permanent Full-Time Employees as of June 30,20_....................................................

3. Number of permanent Part-Time Employees as of June 30,20_..........................................................

4. Number of non-permanent Part-Time Employees as of June 30, 20_ ................................................

5.. Number of Contract Employees as of June 30, 20_ ...............................................................................

6. Total Number of employees of the Company and its Affliates included in Items 1, 2, 3 and 4........

For each employee included in this item 6, atach the NYS-45 Quarterly Combined Withholding,
Wage Reporting and Unemployment Insurance Return for the period including June 30, 20_.

7. Number of employees included in item 6 above who reside in the Cit of New york.........................

8. Do the Company and its Affliates offer health benefits to all Full-Time Employees? ....................... Y N (please circle Y or N)

Do the Company and its Affliates offer health benefis to all Part-Time Employees? ........................ Y N (please circle Y or N)

If the answer to item 6 above is 250 or more employees, please complete Item 9 throucih 13 below:

9. Number of employees in Item 6 who are "Exempl .........................................................................

10. Number of employees in Item 6 who are "Non-Exempt" ...................................................................

11. Number of employees in item 10 that earn up to $25,000 annually...................................................

12. Number of employees in item 10 that earn $25,001 - $40,000 annually............................................

13. Number of employees in item 10 that earn $40,001 - $50,000 annually............................................

For Items 14 throuah 16. indicate the value of the benefits realized at Project Locations durina FY'

14. Value of sales and use tax exemption benefits ............................................................................... $

15. Value of Commercial Expansion Program ("CEP") benefits.......................................................... $

16. Value of Relocation and Employment Assistance Program ("REAP") benefis ............................ $

17. Were physical improvements made to any Project Location during FY '_ at a cost exceeding 10% Y N (please circle Y or N)
ofthe current assessed value of the existing improvements at such Project Location? ...........................

If the Company and/or its Affilates have applied for Industrial and Commercial Incentive Program ("CIP") #
benefits for new physical improvements at Project Location(s), please provide the ICIP application number(s)..

Certification: I, the undersigned, an authorized offcer or principal owner of the Company/AffliatelTenant. hereby certify to the best of my
knowledge and belief, that all information contained in this report is true and complete. This form and information provided pursuant hereto may
be disclosed to the New York City Economic Development Corporation ("NYCEDC") and New York City Industrial Development Agency
("NYCIDA") and may be disclosed by NYCEDC and NYCIDA in connection with the administration of the programs of NYCEDC and/or NYCIDA
and/or the City of New York; and, without limiting the foregoing, such information may be included in (x) reports prepared by NYCEDC pursuant
'') New York City Charter Section 1301 et. seq., (y) other reports required of NYCIDA or NYCEDC. and (z) any other reports or disclosure
iquired by law.

Entity Name:

Signature By: Date:

Name (print): Title:



DEFITIONS:

"Affiliate" is (i) a business entity in which more than fifty percent is owned by, or is subject to a power or right of control of, or is managed
by, an entity which is a par to a Project Agreement, or (ii) a business entity that owns more than fifty percent of an entity which is a part to

..,.oject Agreement or that exercises a power or right of control of such entity.

~ompanv" includes any entity that is a part to a Project Agreement.

"Contract Employee" is a person who is an independent contractor (i.e., a person who is not an "employee"), or is employed by an
independent contractor (an entity other than the Company, an Affiliate or a Tenant), who provIdes servces at a Project Location.

"Finncial Assistace" is any of the following forms of fiancial assistance provided by or at the diection ofNYCIDA and/or NYCEDC: a
loan, grant, tax benefit and/or energy benefit pursuant to the Business hicentive Rate (EIR) program or New York City Public Utility
Servce (NCPUS) program.

"Full-Time Employee" is an employee who works at least 3 5 hours per week at a Project Location.

"Par-Time Employee" is an employee who works less thn 35 hours per week at a Project Location.

"Project Agreement" is any agreement or instrent puruant to which an entity received or receives Financial Assistace.

"Project Location" is any loction (a) with regard to which Financial Assistace has been provided to the Company and/or its Afliates
durg the fiscal yea reprtg period covered by the Employment and Benefits Reprt or (b) that is occupied by the Company and/or its

Affiliates at which such entities have employees who are eligible to be reported pe the ter of the Project Agreeent with the Company
and/or its Afliates.

"Tennt" is a tenant or subtenant (excludig the Company and its Afliates) that leases or subleases facilities from the Compay or its
Afliates (or from tenants or subtenants of the Company or its Afliates) at any Proj ect Location.

ITEM INSTRUCTIONS For each Project Agreement, please submit one report that covers (i) the Company and its Affilates
and (ü) Tenants and subtenants of Tenants at all Project Locations covered by the Project Agreement. Each Tenant must complete

items 1-5, 15 and 16 on ths form with regard to itself and its subtenants and retu it to the Company. The Company must include in its
report informtion collected by the Company from its Affiliates and Tents. The Company must retain for six (6) years all form
completed by its Afliates and Tenants and at NYCIDA's request must pet NYCIDA upon reasonable notice to inpect such forms and
provide NYCIDA with a copy of such forms.

1- 4. Items 1, 2, 3 and 4 must be determined as of June 30, 20_ and must include all permanent and non-permanent Full-Time

Employees and Par-Time Employees at all Project Locations, includig, without limtation, those employed by the Company or its
Afliates and by Tenants and subtenants of Tenants at the Project Locations. Do not include Contract Employees in Items 1,2,3 and 4.

5. Reprt all Contract Employees providing servces to the Company and its Afliates and Tenants and subtenants of Tenants at all

Project Locations.

6-14. Report information requested only with respect to the Company and its Afliates at all Project Locations. For item 6, report only
the peanent and non-permnent Full-Time Employees and Part-Time Employees of the Company and its Afliates. Do not report

employees of Ten ants and subtenants of Ten ants. Do not report Contract Employees.

9. hidicate the nwnbe of employees included in item 6 who are classifed as "Exempf', as defined in the federal Fair Labor

Stadads Act. Generally, an Exempt employee is not eligible for overte compensation.

10. hidicate the nwnber of employees included in item 6 who are classified as "Non-Exempt", as defmed in the federal Fair Labor

Stadads Act. Generally, a Non-Exempt employee ls eligible for overte compesation.

14. Report all sales and use tax exemption benefits realized at all Project Locations by the Company and its Affiiates and granted by

vie of the exemption authority of NYCIDA or the City of New York. Do not include any sales and use tax savigs realized under the
NYS Empire Zone Program.

15. Report all CEP beefits received by the Company and its Affiiates and any Tenants and subtenats of Tenants at all Project
'ltions. CEP is a package of tax benefits designed to help qualified businesses to relocate or expand in designated relocation areas in
¡ York City. For more information regarding CEP, please visit http://w.nyc.gov/dof

16. Reprt all REAP benefits received by the Company and its Afiliates and any Tenants and subtennts of Tenants at all Project
Locations. REAP is designed to encourage qualified businesses to relocate employees to targeted areas with New York City. REAP
provides business income tax credits based on the nwnber of qualified jobs connected to the relocation of employees. For more inormation
regarding REAP, please visit http://w.nyc.gov/dof.



SCHEDULE C

, ida New York City
Industral Development Agency

IDA SUBTENANT SURVEY
DUE DATE: Januar 4, _

.:.:COMPAN;:;:

.:.:ADDRESS;:;:

.:.:CITY;:;:

.:.:NA.;:
In order to veri compliance with your IDA Tranction Documents, please complete the inormation requested below for

each and every subtenant occupying space in your facilty as of DECEMBER 31t _'

Total Square Footage of Building(s): Sq. Ft.

Subtenant
Square
Footage

Beginning
Date

End
Date

Related Company
YesIo

I, the undersigned hereby cert to the best of my knowledge and belief tht the inormation reported above is tre and

complete. I understd tht tls inormation is submitted puruant to the requiements of the IDA Trasaction Docments.

Name: Title:

Signatue: Date:

Phone Number:

Please fax the completed form to:
New York City Indusal Development Agency

Compliace Unit
212-312-3918

Help Line: 212-312-3963

.110 Wiliam Street, New York, NY 10038.212.619.5000
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SCHEDULE D

.
i a New Yor Ci
.1 _.. Industrial Development Agenc ~tnttfrfftfnririlIt~iI~Ifir~tItt~rfirIJiiir~~tti~ir~~i~tttrItii~~rJrrrII~~I~i~rrirrIfi~tItn~~r

LOCATION & CONTACT
INFORMA TION
Due Date By Facsimile: July 31, 20xx

J & J Farms Realty Joint Venture

~ffn~~~~~~nri~~~¡~¡¡;¡rftItmmt~tI~i¡irrri¡iIJ~~¡¡¡¡¡¡¡¡~~~;~~~m~;~~~i~~~~¡¡¡~¡ff¡¡¡I¡¡¡¡¡i¡i¡it¡¡¡¡¡i~¡¡i~i~¡¡¡~;~¡~;~¡;¡~;¡;¡¡¡m¡j¡m¡m¡;t~;~;~¡t1¡;¡;i¡;¡¡¡;ir¡ri~t;f¡¡r¡¡1¡¡¡¡¡

Eligible Project Location(s):

Pleae provide the informtion required below for the location or locations tht are receiving benefits from the New
York City Industal Development Agency ("IDA").

Project Address & Floor Borough Zip Code Type of Benefi (Pilot, Sales Tax, etc.)

* Please use additional pages if necessary *

Please provide below current Project Contact Information:

Name: Title;

Address:

Phone: Fax: Email:

(pleae prit CLEARY)
Signature:

Backup Contact Name/Title/Phone Number:

FAX YOUR RESPONSE TO: (212) 312-3918

Or mail to:
NYC IDA

Attention: Compliance Dept.
110 Wiliam Street, 4th Floor

New York, NY 10038

QUESTIONS: Please contact the IDA Compliance Helpline at (212) 312-3963
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J & J FARS REALTY JOINT VENTUR

and

NEW YORK CITY
INUSTRAL DEVELOPMENT AGENCY

COMPANY LEASE AGREEMENT

Dated as of November 1,2006

New York City Industrial Development Agency
(2006 J & J Farms Creamery, Inc. and Fisher Foods of Queens Corp. Project)

Afecting the Land generally known by the street address
57-48 49th Street, Maspeth, New York

Section 14, Block 2602 and Lot 220

in the County of Queens,
City and State of New York

as more particularly described in
Exhibit A to this Lease Agreement

on the Offcial Tax Map of Queens County

Record and Return to:
Hawkins Delafield & Wood LLP

One Chase Manhattan Plaza
New York, New York 10005

Attention: Arhur M. Cohen, Esq.
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COMPANY LEASE AGREEMENT

THIS COMPANY LEASE AGREEMENT, made as of November 1,2006 (this
"Company Lease"), by and between J & J FARMS REALTY JOINT VENTURE, a joint
venture partnership of businesses organized and existing under and by virtue of the laws of the
State of New York (the "Company"), having its principal offce at 57-48 49th Street, Maspeth,
New York 11378, party of the first part, and NEW YORK CITY INDUSTRIL
DEVELOPMENT AGENCY, a corporate governmental agency constituting a body corporate
and politic and a public benefit corporation of the State of New York (the "Agency"), duly
organized and existing under the laws of the State of New York, having its principal offce at 110
Wiliam Street, New York, New York 10038, part of the second part (capitalized terms used in
this Company Lease and not defined herein shall have the respective meanings assigned to such
terms in the Lease Agreement referred to below):

WITNESSETH:

WHEREAS, the New York State Industrial Development Agency Act,
constituting Title 1 of Aricle 18-A of the General Municipal Law, Chapter 24 of the
Consolidated Laws of New York, as amended (the "Enabling Act"), authorizes and provides for
the creation of industrial development agencies in the several counties, cities, vilages and towns
in the State of New York and empowers such agencies, among other things, to acquire, construct,
reconstruct, lease, improve, maintain, equip and furnish land, any building or other improvement,
and all real and personal properties, including but not limited to machinery and equipment,
deemed necessary in connection therewith, whether or not now in existence or under

construction, which shall be suitable for manufacturing, warehousing, research, commercial,

industrial or civic purposes, to the end that such agencies may be able to promote, develop,
encourage, assist and advance the job opportunities, health, general prosperity and economic
welfare of the people of the State of New York and to improve their prosperity and standard of
living; and

WHEREAS, pursuant to and in accordance with the provisions of the Enabling
Act, the Agency was established by Chapter 1082 of the 1974 Laws of New York, as amended
(together with the Enabling Act, the "Act"), for the benefit of The City of New York (the
"City") and the inhabitants thereof; and

WHEREAS, to accomplish the purposes of the Act, the Agency has entered into
negotiations with the Company and J & J Farms Creamery, Inc. and Fisher Foods of Queens
Corp., each a corporation duly organized and existing under the laws of the State of New York
(collectively, the "Sublessees"), for a "project" within the meaning of the Act within the
terrtorial boundaries of the City and located on that certain lot, piece or parcel of land in
Section 14, Block 2602 and Lot 220, generally known as and by the street address 57-48 49th
Street, Maspeth, New York (the "Land") and otherwise described in Exhibit A - "Description
of Land" - attached hereto and made a part hereof; and
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WHEREAS, the project will consist of the improvement of a commercial facility
(the "Facility"), consisting of the renovation of an approximately 77,420 square foot parcel of
land and an approximately 57,430 square foot building thereon (including but not limited to the
improvement of the staging area, loading dock, new offces, refrigeration and security systems),
located at 57-48 49th Street, Maspeth, New York, all for use in the distribution of assorted food
products (the "Project"); and

WHEREAS, to facilitate the Project, the Agency, the Company and the
Sublessees have entered into negotiations to enter into a "straight-lease transaction" within the
meaning of the Act pursuant to the Agency's Industrial Incentive Program in which (i) the
Company wil lease the Facility Realty to the Agency pursuant to this Company Lease, (ii) the
Agency will sublease its interest in the Facility Realty to the Company pursuant to a certain
Lease Agreement, dated as of even date herewith (the "Lease Agreement"), between the
Agency and the Company, and (iii) the Company wil sub-sublease the Facility Realty to the
Sub lessees pursuant to a certain Sublease Agreement, dated as of even date herewith, between
the Company and the Sublessees (the" "Sublease Agreement"); and, in furtherance of such
purposes the Agency adopted a resolutions on August 9, 2005 and April 11, 2006, authorizing
the undertaking of the Project, the renovation of the Facility by the Company, the lease of the
Facility Realty by the Company to the Agency, the sublease of the Facility Realty by the Agency
to the Company, and the sub-sublease of the Facility Realty by the Company to the Sublessees;
and

WHEREAS, the provision by the Agency of financial assistance to the Company
and the Sublessees through a straight-lease transaction has been determined to be necessary to
induce the Sublessees to remain and expand its operations within the City and not otherwise
relocate the same outside of the City; and if the Agency does not provide such financial
assistance, the Sublessees could not feasibly proceed with the Project; and

WHEREAS, the cost of the Project is being financed by equity furnished by the
Company and/or the Sublessees and/or the proceeds of additional lending; and

WHEREAS, pursuant to this Company Lease, the Company wil lease the
Facility Realty to the Agency; and

NOW, THEREFORE, in consideration of the premises and the respective
representations and agreements hereinafter contained, the parties hereto agree as follows

(provided that in the performance of the agreements of the Agency herein contained, any
obligation it may incur for the payment of money shall not subject the Agency to any pecuniary
or other liability nor create a debt of the State or of the City, and neither the State nor the City
shall be liable on any obligation so incurred, but any such obligation shall be payable by the
Agency solely out of the lease rentals, revenues and receipts payable by the Company under the
Lease Agreement):
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ARTICLE I

The Company does hereby lease to the Agency and the Agency hereby leases
from the Company the Land described in Exhibit A attached hereto, including all improvements
thereto (but excluding the Lessee's Property within the meaning of Section 4.1(c) of the Lease
Agreement and any Existing Facility Property -released pursuant to Section 4.2 of the Lease
Agreement), for the term herein provided and for use as provided in the Lease Agreement. It is
the intention of the Company and the Agency that a leasehold estate in all improvements to the
Facility Realty hereafter constructed by the Company shall vest in the Agency as and when the
same are constructed. Accordingly, the Company and the Agency agree that the Agency shall
hold a leasehold estate in all improvements hereafter constructed by the Company to the Facility
Realty (but excluding the Lessee's Property within the meaning of Section 4.1 ( c) of the Lease
Agreement and any Existing Facility Property released pursuant to Section 4.2 of the Lease
Agreement).

ARTICLE IT

The term of this Company Lease shall commence on the Commencement Date
and expire on the earlier of (i) 11:59 p.m. (New York City time) on June 30,2032, or (ii) such
earlier or later date as may be provided in accordance with the terms of the Lease Agreement (or
upon such earlier termination of the Lease Agreement as provided therein).

ARTICLE ITI

The sole rental hereunder shall be the single sum of ten dollars ($10), receipt of
which is hereby acknowledged by the Company.

ARTICLE IV

The Company hereby delivers possession to the Agency ofthe Facility Realty.

ARTICLE V

The Company represents and warrants that the execution and delivery by the
Company of this Company Lease and the performance by the Company of its obligations under
this Company Lease and the consummation of the transactions herein contemplated have been
duly authorizèdby all requisite action on the part of the Company and will not violate (i) any
provision of law, or any order of any court or agency of government, (ii) the business certificate
or partnership agreement of the Company, or (iii) any indenture, agreement or other instrument
to which the Company is a party or by which it or any of its property is subject to or bound or be
in conflict with or result in a breach of or constitute (with due notice and/or lapse of time) a
default under any such indenture, agreement or other instrument or would result in the
imposition of any lien, charge or encumbrance of any nature whatsoever on the Facility other
than Permitted Encumbrances. The Company represents and warrants that it has full right and
lawfl authority to enter into this Company Lease for the full term hereof The Company
covenants and agrees that, so long as the Lease Agreement shall be in full force and effect, the
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Agency shall have, hold and enjoy a valid leasehold estate in the Facility Realty during the term
hereof (subject to Permitted Encumbrances), and the Company shall from time to time take all
necessary action to that end.

ARTICLE VI

Neither the Agency nor the Company shall assign or transfer this Company Lease
nor sublease the whole or any part of the Facility (except to the extent permitted in accordance
with Section 9.3 of the Lease Agreement), nor subject this Company Lease to any lien, claim,
mortgage or encumbrance (other than Permitted Encumbrances), in any manner, nor sell, assign,
conveyor otherwise dispose of the Facility or any part thereof, during the term of this Company
Lease, in any manner, to any Person, except that (i) the Agency wil sublease the Facility Realty
to the Company pursuant to the Lease Agreement; and (ii) the Company wil sub-sublease the
Facility Realty to the Sub lessees pursuant to the Sublease Agreement.

ARTICLE VI

Except for the Lease Agreement, this Company Lease contains the entire
agreement between the parties hereto with respect to the subject matter hereof and all prior
negotiations and agreements are merged in this Company Lease. This Company Lease may not
be changed, modified or discharged in whole or in part and no oral or executory agreement shall
be effective to change, modify or discharge in whole or in part this Company Lease or any
obligations under this Company Lease, unless such agreement is set forth in a written instrument
executed by the Company and the Agency. No consent or approval of the Company shall be
deemed to have been given or to be effective for any purposes unless such consent or approval is
set forth in a written instrument executed by the Company. No consent or approval of the
Agency shall be deemed to have been given or to be effective for any purposes unless such
consent or approval is set forth in a written instrument executed by the Agency.

ARTICLE VII

All notices, certificates or other communications hereunder shall be suffcient if
sent (i) by return receipt requested or registered or certified United States mail, postage prepaid,
(ii) by a nationally recognized overnight delivery service, charges prepaid or (iii) by hand
delivery, addressed, as follows:

(a) if to the Agency, New York City Industrial Development Agency,
i 10 William Street, New York, New York 10038, Attention: General Counsel, with a copy to the
Executive Director of the Agency at the same address, and

(b) if to the Company, to J & J Farms Realty Joint Venture, c/o J & J Farms
Creamery, Inc., 57-48 49th Street, Maspeth, New York, i 1378, Attention: President, with a copy
to Roy P. Kozupsky & Associates, LLP, 10 East 40th Street, Suite 1710, New York, New York
10016, Attention: William P. Walzer, Esq.
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ARTICLE IX

This Company Lease shall be governed by, and construed and enforced in
accordance with, the laws of the State of New York.

The terms of this Company Lease are and shall be binding upon and inure to the
benefit of the Agency and the Company and their respective successors and assigns.

If anyone or more of the provisions of this Company Lease shall be ruled invalid
by any court of competent jurisdiction, the invalidity of such provision(s) shall not affect any of
the remaining provisions hereof, but this Company Lease shall be construed and enforced as if
such ilegal or invalid provision had not been contained herein.

ARTICLE X

This Company Lease shall become effective upon the Commencement Date. It
may be simultaneously executed in several counterparts, each of which shall be an original and
all of which shall constitute but one and the same instrument.

ARTICLE XI

All covenants, stipulations, promises, agreements and obligations of the Agency
contained in this Company Lease shall be deemed to be the covenants, stipulations, promises,
agreements and obligations of the Agency, and not of any member, director, offcer, employee or
agent of the Agency in his individual capacity, and no recourse shall be had for the payment of
any amounts hereunder against any member, director, offcer, employee or agent of the Agency.
In addition, in the performance of the agreements of the Agency herein contained, any obligation
it may incur shall not subject the Agency to any pecuniary or other liability nor create a debt of
the State or of the City, and neither the State nor the City shall be liable on any obligation so
incurred.

All covenants, stipulations, promises, agreements and obligations of the Company
contained in this Company Lease shall be deemed to be the covenants, stipulations, promises,
agreements and obligations of the Company, and not of any director, offcer, employee or agent
of the Company in his individual capacity, and no recourse shall be had for the payment of any
amounts hereunder against any director, offcer, employee or agent of the Company.

ARTICLE XI

The use of the Facility, and all other rights, duties, liabilities and obligations of
the Company and the Agency with respect thereto and including the renovation of the Facility,
and the use, operation, leasing and financing of the Facility, not provided for in this Company
Lease, shall be as set forth in the Lease Agreement.
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ARTICLE XIII

The Agency and the Company agree that this Company Lease or a memorandum
hereof shall be recorded by the Company in the appropriate Offce of the Register of The City of

New York.

499106.3 029221 AGMf



7.

IN WITNESS WHEREOF, the Company has caused its name to be subscribed
hereto by its Authorized Representative, and the Agency has caused its corporate name to be
hereunto subscribed by its duly authorized Chairman, Vice Chairman, Executive Director,
Deputy Executive Director, General Counselor Vice President of Legal Affairs, all being done
as ofthe year and day first above wrtten.

J &JFARSREALTY JOINT VENTUR
By its Joint Ventue Parers, as Sublessor

J & J Fars Redevelopment Company, LLC

B~j~~
Michael Oberlander
Member

J & J Fars Creamery Company Real Estate, LLC

By J & J Fars Creamery, hic., Member

B~~~
Michael Oberlander
President

NEW YORK CITY INDUSTRIAL
DEVELOPMENT AGENCY

By:
Maureen P. Babis
Deputy Executive Director
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IN WITNESS WHEREOF, the Company has caused its name to be subscribed
hereto by its Authorized Representative, and the Agency has caused its corporate name to be
hereunto subscribed by its duly authorized Chairman, Vice Chairman, Executive Director,
Deputy Executive Director, General Counselor Vice President of Legal Affairs, all being done
as of the year and day first above wrtten.

J & JFARS REALTY JOINT VENTURE
By its Joint Venture Parners, as Sublessor

J & J Fars Redevelopment Company, LLC

By:
Michael Oberlander
Member

J & J Fars Creamery Company Real Estate, LLC

By J & J Fars Creamery, hic., Member

By:
Michael Oberlander

President

NEW YORK CITY INDUSTRIAL
DEVELOPMENT AGENCY

By:~~
Maureen P. Babis
Deputy Executive Director
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STATE OF NEW YORK )

)

ss.:
COUNTY OF NEW YORK

On the 26 day of November, in the year two thousand six, before me, the
undersigned, personally appeared Michael Oberlander, personally known to be or proved to me
on the basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrument and acknowledged to me that he executed the same in his capacity, and that by his
signature on the instrument, the individual, or the person upon behalf of which the individual
acted, executed the instrument.

z~
ary Pubhc

KEVIN REGAN
Notary Public, State of New York

No. 01 RE6069089
Qualified in Queens County

Commission Expires Jan. 22, 2010

STATE OF NEW YORK )
ss.:

COUNTY OF NEW YORK )

On the 2ø day of November, in the year two thousand six, before me, the
undersigned, personally appeared Michael Oberlander, personally known to be or proved to me
on the basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrument and acknowledged to me that he executed the same in his capacity, and that by his
signature on the instrument, the individual, or the person upon behalf of which the individual
acted, executed the instrument.

Æ~
KEVIN REGAN

Notary Public, State of New York
No. 01 RE6069089

Qualified in Queens County
Commission Expires Jan. 22, 2010



STATE OF NEW YORK )
ss.:

COUNTY OF NEW YORK )

On the ,1"' day of November, in the year two thousand six, before me, the
undersigned, personally appeared Maureen P. Babis, personally known to me or proved to me on
the basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrument and acknowledged to me that he executed the same in her capacity, and that by her
signature on the instrument, the individual, or the person upon behalf of which the individual
acted, executed the instrument.

JUDITH A. CAPO LONGO
Commissioner of Deeds. City of New York

No. 5- 1425
Cer!. Filed in New York County .. .

Commission Expires October. I ~ 2.00..



Exhibit A

DESCRITION OF THE LAND

ALL that certin plot, piece .or parcel of land, situate, lying and being in Maspeth in
the Second Ward of the Borough and County of Queens, City and State of New York,
more particularly bounded and described as follows:

. BEGINNING at a point on the westerly side of 49th Place, distant 590.50 feet
Ilorterly from the corner formed by the intersection of the northerly side of Grand
Avenue (80 feet wide) with the westerly side of 49th Place;

RUNNING THENCE westerly parallel with Grand Avenue, 99.93 feel;

THENCE nortwesterly along a. line which forms an interior angle of 144 degrees 08
minutes 25 seconds with the last mentioned course and part of the distance though a
proposed party wall, 239.73 feet;

THENCE. northeasterly along a line which forms an interior angle of 89 degrees 59
minutes 05 seconds with the last mentioned course and part of the distace though a
proposed party wall, 247.31 feet;

. THENCE southeaterly along. a line which forms an interior angle of 90 degrees 02
. minutes 22.6 seconds with the last mentioned course and par of the distance. though a
proposed part wall, 245.21 feet to the northw~sterly side of 49th Place;

THENCE southwesterly along the nortwesterly side of 49th Place, 83.64 feet to a
point; .

THENCE southerly along the westerly side of 49th Place, 129.86 feet to the point or
place of BEGINNING.

TOGETHER with an eaement and right of way for ingress and egress to and from
Grand A venue over the following described parcel; .

BEGINNNG at a point on the norterly side of Grad Avenue (80 feet w~de), distat
595 feet eaterly from the corner fórmedby the intersection of the norterly side of
Grad Avenue and the eaterly side of 47th Street;

RUNNING THENCE norterly at right angles to the norterly side of Grad Avenue,
720.36 feet;

TIENCE norteaterly on a line forming an interior aigle of 143 degree 42 miut~
33 secnds with the precing course, 84.89 feet; .



seconds with the preceding course, 60 feet;

THENCE southwesterly along a line formii;g an interior angle of 89 degrees 32
minutes 42 seconds with the preceding course, 65.70 feet;

THENCE southerly along a line forming an exterior angle of 143 degrees 42 minutes
33 seconds with the preceding course, 493.16 feet;

THENCE southwesterly on a line forming an interior angle of 144 degrees 09 minutes
51 seconds with the preceding course, 0.55 feet;

THENCE southeasterly on a line at right angles with the preceding course, 0.39 feet;

THENCE southerly at right angles to the northerly side of Grand Avenue, 206.86 feet
to the northerly side of Grand Avenue;

THENCE westerly along the northerly side of Grand A venue, 60 feet to the point or
place of BEGINNING.

SUBJECT to the rights of others over said easement and right of way.
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J & J FARS REALTY JOINT VENTUR
as Sublessor

and

J & J FARS CREAMRY, INC.

and

FISHER FOODS OF QUEENS CORP.
collectively, as Sub lessees

SUBLEASE AGREEMENT

Dated as of November 1, 2006
(2006 J & J Fars Creamery, hic. and Fisher Foods of Queens Corp. Project)

Affecting the Land generally known by the street address
57-48 49th Street, Maspeth, New York

Section 14, Block 2602 and Lot 220

in the County of Queens,
City and State of New York,

as more paricularly described in
Exhibit A to this Sublease Agreement

on the Official Tax Map of Queens County

Record and Retu to:

Hawkis Delafield & Wood LLP
One Chase Manattan Plaza

New York, New York 10005
Attention: Arhur M. Cohen, Esq.
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SUBLEASE AGREEMENT

THIS SUBLEASE AGREEMENT, made and entered into as of November 1,
2006 (this "Sublease Agreement"), by and between J & J FARS REALTY JOINT
VENTURE, a joint ventue parership of businesses duly formed and existing under the laws of
the State of New York (the "Sublessor"), party of the first par, having its principal office at 57-
48 49th Street, Maspeth, New York 11378, and J & J FARMS CREAMRY INC. and
FISHER FOODS OF QUEENS CORP., each being a corporation duly organzed and existing
under the laws of the State of New York (collectively, the "Sublessees"), each having its
pricipal office at 57-48 49th Street, Maspeth, New York 11378, paries ofthe second par.

WITNES SETH:

WHEREAS, the New York State hidustral Development Agency Act,
constituting Title 1 of Aricle 18-A of the General Muncipal Law, Chapter 24 of the
Consolidated Laws of New York, as amended (the "Enabling Act"), authorizes and provides for

.. the creation of industral development agencies in the several counties, cities, vilages and towns
in the State of New York and empowers such agencies, among other things, to acquire, constrct,
reconstrct, lease, improve, maintain, equip and furnsh land, any building or other improvement,
and all real and personal properties, including but not limited to machinery and equipment,
deemed necessar in connection therewith, whether or not now in existence or under
constrction, which shall be suitable for manufactung, warehousing, research, commercial,

industral or civic puroses, to the end that such agencies may be able to promote, develop,

encourage, assist and advance the job opportities, health, general prosperity and economic

welfare of the people of the State of New York and to improve their prosperity and standard of
living; and

WHEREAS, pursuant to and in accordance with the provisions of the Enabling
Act, the New York City hidustral Development Agency (the "Agency") was established by
Chapter 1082 of the 1974 Laws of New York, as amended (together with the Enabling Act, the
"Act"), for the benefit of The City of New York and the inhabitants thereof; and

WHEREAS, to accomplish the puroses of the Act, the Agency has entered into
negotiations with the Sublessor and the Sublessees for a commercial "project" withi the
meanng of the Act within the terrtorial boundares of the City and located on those certain lots,
pieces or parcels of land in Section 14, Block 2602 and Lot 220, generally known as and by the
street address 57-48 49th Street, Maspeth, New York (the "Land") and otherwise described in
Exhibit A - "Description of Land" - attached hereto and made a par hereof; and

WHEREAS, the project will consist of the improvement of a commercial facility
(the "Facility"), consisting of the renovation of an approximately 77,420 square foot parcel of
land and an approximately 57,430 square foot building thereon (including but not limted to the
improvement of the staging area, loading dock, new offices, refrgeration and security systems),
located at 57-48 49th Street, Maspeth, New York, all for use in the distrbution of assorted food
products (the "Project"); and
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WHEREAS, to facilitate the Project, the Agency, the Sublessor and the
Sub lessees have entered into negotiations to enter into a "straight-lease transaction" within the
meanng of the Act pursuant to the Agency's hidustrial hicentive Program in which (i) the
Sublessor wil lease the Facility Realty to the Agency pursuant to a certain Company Lease
Agreement, dated as of even date herewith, between the Sublessor and the Agency (the
"Company Lease"), (ii) the Agency wil sublease its interest in the Facility Realty to the
Sublessor pursuant to a certain Lease Agreement, dated as of even date herewith, between the
Agency and the Sublessor (the "Lease Agreement"), and (iii) the Sublessor will sub-sublease its
interest in the Facility Realty to the Sublessees pursuant to this Sublease Agreement, and, in
fuherance of such puroses, the Agency adopted resolutions on August 9, 2005 and April 11,
2006 (collectively, the "Authorizing Resolution"), authorizing the undertakng of the Project,
the improvement of the Facility, the lease of the Facility Realty by the Sublessor to the Agency,
the sublease of the Facility Realty by the Agency to the Sublessor, and the sub-sublease of the
Facility Realty by the Sublessor to the Sublessees; and

WHEREAS, the provision by the Agency of financial assistance to the Sublessor
and the Sublessees through a straight-lease transaction has been determined to be necessar to
induce the Sublessees to remain and expand its operations withn the City and not otherwise
relocate the same outside of the City, and if the Agency does not provide such financial
assistance, the Sub lessees could not feasibly proceed with the Project; and

WHEREAS, the cost of the Project is being financed with equity in the amount
of $450,000 provided by the Sublessor and/or the Sublessees; and

WHEREAS, simultaneously with the execution and delivery of this Sublease
Agreement, the Sublessor wil lease the Facility Realty to the Agency pursuant to the Company
Lease, subject to Permitted Encumbrances, and all rights or interests therein or appertaining
thereto, together with all structues, buildings, foundations, related facilities, fixtues and other
improvements existing thereon or therein; and

WHEREAS, pursuant to the Lease Agreement, the Agency wil sublease the
Facility Realty to the Sublessor, with the understanding that the Sublessor will sub-sublease the
Facility Realty to the Sub lessees pursuant to this Sublease Agreement; and

WHEREAS, pursuant to Section 4.3 of the Lease Agreement, the Sublessor has
agreed to make certain payments in lieu of real estate taxes with respect to the Land and the
Improvements; and

WHREAS, this Sublease Agreement is authorized pursuant to Section 9.3 of the
Lease Agreement;

NOW, THEREFORE, in consideration of the premises and the respective
representations and agreements hereinafter contained, the paries hereto agree as follows:
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Section 1, Definitions. Any term not defined herein shall have the meanng

set forth for such term in the Lease Agreement or in Appendix A attached hereto and made a par
hereof.

Section 2.
otherwise requires:

Construction. hi this Sublease Agreement, unless the context

(a) The terms "hereby", "hereof', "hereto", "herein", "hereunder" and any
similar terms, as used in this Sublease Agreement, refer to this Sublease Agreement, and the term
"hereafter" shall mean after, and the term "heretofore" shall mean before, the Commencement
Date.

(b) Words of the masculine gender shall mean and include correlative words
of the feminine and neuter genders and words importing the singular number shall mean and
include the plural number and vice versa.

( c) Words importing persons shall include firms, associations, limited liability
companes, parterships (including limited parnerships), trsts, corporations and other legal
corporations, including public bodies, as well as natual persons.

(d) Any headings preceding the texts of the several Sections of this Sublease
Agreement, and any table of contents appended to copies hereof, shall be solely for convenience
of reference and shall not constitute a par of this Sublease Agreement, nor shall they affect its
meanng, constrction or effect.

Section 3. Representations and Warranties bv Sublessees. The Sublessees

make the following representations, waranties and covenants to the Agency and the Sublessor:

(a) Each of the Sublessees is a corporation duly organzed, validly existing
and in good standing under the laws of the State of New York, is not in violation of any
provision of its certificate of incorporation or bylaws, has the requisite corporate power and
authority to own its property and assets, to car on its business as now being conducted by it
and to execute, deliver and perform this Sublease Agreement and each other Project Document
to which it is or shall be a pary.

(b) Each of the Sub lessees shall remain, throughout the term of this Sublease
Agreement, a corporation organzed under the laws of the State of New York (subject to
Section 7 hereof) and in good standing under the laws of the State of New York.

( c) The execution, delivery and performance of this Sublease Agreement and
each other Project Document to which it is or shall be a party and the consumation of the
transactions herein and therein contemplated have been duly authorized by all requisite corporate
action on the par of each of the Sublessees and wil not violate any provision of law, any order

of any cour or agency of governent, or the certificate of incorporation or bylaws of either of
the Sub lessees, or any indentue, agreement or other instrent to which either of the Sub lessees
is a pary or .by which it or any of its propert is subject to or bound, or be in conflict with or
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result in a breach of or constitute (with due notice and/or lapse of time) a default under any such
indentue, agreement or other instrent or result in the imposition of any lien, charge or
encumbrance of any nature whatsoever other than Permitted Encumbrances.

(d) There is no action or proceeding pending or threatened by or against either

of the Sub lessees by or before any cour or administrative agency that would adversely affect the
ability of the Sub lessees to perform their obligations under this Sublease Agreement or any other
Project Document to which it shall be a pary and all authorizations, consents and approvals of
governental bodies or agencies required to be obtained by the Sub lessees as of the

Commencement Date in connection with the execution and delivery of this Sublease Agreement
and each other Project Document to which the Sublessees shall be paries or in connection with
the performance of the obligations of the Sub lessees hereunder and under each of the Project
Documents have been obtained.

(e) The Facility wil constitute a "project" under the Act, and the Sublessees
intend to operate the Facility, or cause the Facility to be operated, in accordance with this
Sublease Agreement and as an Approved Facility and a qualified "project" in accordance with
and as defied under the Act.

(f) The financial assistance (within the meanng of the Act) provided by the
Agency to the Sublessor and the Sublessees through the straight-lease transaction (withi the
meanng of the Act) as contemplated by this Sublease Agreement is reasonably necessar to
induce the Sub lessees to proceed with the Project.

(g) The transactions contemplated by this Sublease Agreement shall not result
in the removal of any facility or plant of either of the Sub lessees or any other occupant or user of
the Facility from one area of the State to within the City or in the abandonment of one or more
facilities or plants of either of the Sub lessees or any other occupant or user of the Facility located
withi the State.

(h) The transactions contemplated by this Sublease Agreement shall not
provide financial assistance in respect of any project where facilities or propert that are

primarly used in makng retail sales (within the meanng of the Act) of goods or services to
customers who personally visit such facilities constitute more than one-thid of the total project
costs and undertakng the Project will serve the public purposes of the Act by preserving

permanent, private sector jobs or increasing the overall number of permanent, private sector jobs
in the State.

(i) No fuds of the Agency shall be used in connection with the transactions
contemplated by this Sublease Agreement for the purose of preventing the establishment of an
industrial or manufactung plant or for the purose of advertising or promoting materials which
depict elected or appointed governent offcials in either print or electronic media, nor shall any
fuds of the Agency be given hereunder to any group or organization which is attempting to
prevent the establishment of an industral or manufactung plant within the State.
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u) This Sublease Agreement and the other Project Documents to which the
Sub lessees shall be paries constitute the legal, valid and binding obligations of the Sub lessees
enforceable against the Sub lessees in accordance with their respective terms.

(k) The Sublessor and each of the Sublessees are in compliance, and wil
continue to comply, with all Federal, State and local laws or ordinances (including rules and
regulations) relating to zoning, building, safety and environmental quality applicable to the
Project and the operation ofthe Facility.

(1) Except as permitted by Section 9.3 of the Lease Agreement, no Person
other than the Sublessor and the Sub lessees is or will be in use, occupancy or possession of any
portion of the Facility.

(m) The Project wil be designed, and the operation of the Facility wil be, in
compliance with all applicable Federal, State and local laws or ordinances (including rules and
regulations) relating to safety and environmental quality.

(n) Neither of the Sublessees nor any Affliate of either thereof is a Prohibited

Person.

(0) The offcers of the Sub lessees are members and/or offcers of the
Sublessor.

Section 4. Incorporation of Lease A2reement. The Sub lessees
acknowledge receipt of a tre and complete copy of the Lease Agreement and consent to the
terms thereof All of the terms, conditions and. covenants of the Lease Agreement are deemed
incorporated by reference in this Sublease Agreement, with the same force and effect as if each
and every provision thereof were more fully and at length set forth herein, provided, however,
that only the Sublessor can exercise the option to terminate the Lease Agreement as set forth in
Aricle VIII of the Lease Agreement.

Section 5. Sublease of Facilty. (a) The Sublessor hereby sub-subleases the

Facility Realty to the Sub lessees, and the Sublessees hereby sub-sublease the Facility Realty
from the Sublessor for and durng the term herein provided and upon and subject to the terms
and conditions herein set forth. The Sublessees shall at all times durng the term of this Sublease
Agreement occupy, use and operate the Facility as an Approved Facility in accordance with the
provisions of the Act and as a qualified project for the general puroses specified in the recitals
to the Lease Agreement.

The term of this Sublease Agreement shall commence on the date of the execution
and delivery of this Sublease Agreement and shall expire at 11:57 p.m. (New York City time) on
June 30, 2032, or upon such earlier or later date as may be provided in accordance with the terms
of the Lease Agreement (or upon such earlier termnation of the Lease Agreement as provided
therein).
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(b) Durng the term of this Sublease Agreement, the Sub lessees agree to pay
sublease rentals to the Sublessor in an amount which wil equal the amounts necessary to pay the
Rental Payments as the same come due under the Lease Agreement. The Sublessor agrees that
any sublease rentals payable pursuant to the preceding sentence of this paragraph (b) shall be
paid directly or for the account of the Agency as provided in the Lease Agreement (and hereby
directs the Sub lessees and the Sub lessees agree to make such payments), except that if the Lease
Agreement requires Rental Payments to be paid otherwise, such sublease rentals shall be paid in
the same maner as so required thereunder.

(c) Each of the Sub lessees hereby agrees to be bound by each and every
obligation, term, covenant, condition and agreement of the Lease Agreement by which the
Sublessor as Lessee thereunder is bound and hereby assumes all of the Sublessor's obligations
and makes all of the waivers made by the Sublessor under the Lease Agreement as if the
Sub lessees were the named Lessee under the Lease Agreement and agrees to keep and perform
all of the obligations, terms, covenants, conditions and agreements of the Lease Agreement and
to pay all sums due under the Lease Agreement on the part ofthe Sublessor thereunder to be kept
and performed and fuher assumes all obligations as specifically relate to the Sub lessees as are

contained in the Lease Agreement. Those obligations of the Sublessor in the Lease Agreement
which are set forth as suriving the termnation of the Lease Agreement shall similarly surive as
obligations of the Sublessees, jointly and severally, and surive the termination of ths Sublease
Agreement.

Section 6. Sublessees' Obli2ations UnconditionaL. The Sublessees' joint

and several obligations under this Agreement to pay sublease rentals shall be absolute,
unconditional and general obligations, and irrespective of any defense or any rights of set-off,
recoupment or counterclaim or deduction and without any rights of suspension, deferment,
diminution or reduction it might otherwise have against the Sublessor, the Agency or any other
Person and the obligation of the Sub lessees shall arse whether or not the Project has been
completed as provided in the Lease Agreement. The Sub lessees wil not suspend or discontinue
payment of any sublease rental due and payable hereunder or performance or observance of any
covenant or agreement required on the par of the Sub lessees hereunder for any cause

whatsoever, and the Sub lessees waive all rights now or hereafter conferred by statute or
otherwise to any abatement, suspension, deferment, diminution or reduction in the sublease
rentals due or to become due hereunder.

Section 7. Dissolution or Mer2er of Sublessees: Restrictions on
Sublessees. Each of the Sublessees covenants and agrees that at all times durng the term of this
Sublease Agreement, it will (i) maintain its existence, (ii) continue to be a corporation subject to
service of process in the State and either organzed under the laws of the State, or organzed
under the laws of any other state of the United States and duly qualified to do business in the
State, (iii) not liquidate, wid-up or dissolve or otherwise dispose of all or substantially all of its
property, business or assets remaining after the execution and delivery of ths Sublease

Agreement, and (iv) not consolidate with or merge into another corporation or permit one or
more corporations to consolidate with or merge into it; provided, however, either of the
Sub lessees, without violating the foregoing but with the prior wrtten consent (not to be
uneasonably withheld or delayed) of the Agency, may consoIidate with or merge into another

499227.3 029221 AGMT



7.

corporation, or permit one or more corporations to consolidate with or merge into it, or sell or
otherwise transfer all or substantially all of its property, business or assets to another such
corporation (and thereafter liquidate, wind-up or dissolve or not, as such Sublessee may elect) if,
(i) such Sublessee is the suriving, resulting or transferee corporation, and has a net worth (as
determned in accordance with generally accepted accounting principles) at least equal to that of
such Sublessee immediately prior to such consolidation, merger or transfer, or (ii) in the event
that such Sublessee is not the suriving, resulting or transferee company (1) the suriving,

resulting or transferee company (A) is solvent and subject to service of process in the State and
organzed under the laws of the State, or any other state of the United States, and duly qualified
to do business in the State, (B) assumes in wrting all of the obligations of such Sublessee

contained in this Sublease Agreement and all other Project Documents to which such Sublessee
shall be a part, and (C) is not, nor is it an Affliate of, a Prohibited Person, (2) such Sublessee

delivers to the Agency an Opinion of Counsel to the effect that this Sublease Agreement and all
other Project Documents to which such Sublessee shall be a pary constitute the legal, valid and
binding obligations of such successor to such Sublessee and are enforceable in accordance with
their respective terms to the same extent as they were enforceable against the predecessor

. Sublessee, and (3) in the opinion of an hidependent Accountant, such successor Sublessee has a
net worth (as determined in accordance with generally accepted accounting priciples) after the
merger, consolidation, sale or transfer at least equal to that of such Sublessee immediately prior
to such merger, consolidation, sale or transfer. Each of the Sublessees fuher represents,
covenants and agrees that it is and throughout the term of this Sublease Agreement wil
(x) continue to be owned by the same individuals as shall own the beneficial ownership in the
Sublessor, and (y) not constitute a Prohibited Person.

. Section 8. Events of Default. Anyone or more of the following events shall
constitute an "Event of Default" hereunder:

(a) Failure of the Sublessees to pay any rental under Section 5(b) hereof that
has become due and payable by the terms hereof which results in the occurrence of an Event of
Default under the Lease Agreement;

(b) (i) Failure of the Sub lessees to pay any amount (except the obligation
to pay rent under Section 5(b) hereof) that has become due and payable or to observe and
perform any covenant, condition or agreement on their par to be performed under Section 6 or 7
hereunder or with respect to Section 2.4,4.3,4.4,4,6,4.7,5.1,6.1,6.2,6.3,6.12, 6.13, 7.6, 8,5,

9.3 or 9.14 of the Lease Agreement and continuance of such failure for a period of thiy (30)

days after receipt by the Sub lessees of wrtten notice specifyig the natue of such default from
the Agency;

(ii) Failure of the Sub lessees to pay any amount (except the obligation to pay
rent under Section 5(b) hereof) that has become due and payable or to observe and pedorm any
covenant, condition or agreement on their par to be performed with respect to Section 4.5 of the
Lease Agreement and continuance of such failure for a period of fifteen (15) days after receipt by

. the Sublessees of wrtten notice specifyig the natue of such default from the Agency;
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(c) Failure of the Sublessees to observe and perform any covenant, condition
or agreement hereunder on their par to be performed (except as set forth in Section 8(a) or (b)
above) and (1) continuance of such failure for a period of thirty (30) days after receipt by the
Sub lessees of written notice specifying the natue of such default from the Agency, or (2) if by
reason of the natue of such default the same can be remedied, but not within the said thirty (30)
days, the Sub lessees fail to proceed with reasonable diligence after receipt of said notice to cure
the same or fail to continue with reasonable diligence their efforts to cure the same;

(d) Either of the Sub lessees, the Sublessor or any Guarantor shall (i) apply for
or consent to the appointment of or the takg of possession by a receiver, liquidator, custodian
or trstee of itself or of all or a substantial par of its property, (ii) admit in wrting its inability,
or be generally unable, to pay its debts as such debts generally become due, (iii) make a general
assignent for the benefit of its creditors, (iv) commence a voluntar case under the Federal
Banptcy Code (as now or hereafter in effect), (v) file a petition seeking to take advantage of
any other law relating to banptcy, insolvency, reorganzation, winding-up, or composition or
adjustment of debts, (vi) fail to controvert in a timely or appropriate maner, or acquiesce in
wrting to, any petition filed against itself in an involuntar case under the Federal Banptcy
Code (as now or hereafter in effect), (vii) take any action for the purose of effecting any of the
foregoing, or (viii) be adjudicated a banpt or insolvent by any cour;

(e) A proceeding or case shall be commenced, without the application or
consent of either of the Sub lessees, the Sublessor or any Guarantor, in any cour of competent
jursdiction, seeking, (i) liquidation, reorganization, dissolution, winding-up or composition or
adjustment of debts, (ii) the appointment of a trstee, receiver, liquidator, custodian or the like of
either of the Sub lessees, the Sublessor or any Guarantor, or of all or any substantial par of their
respective assets, or (iii) similar relief under any law relating to banptcy, insolvency,
reorganzation, winding-up or composition or adjustment of debts, and such proceeding or case
shall continue undismissed, or an order, judgment or decree approving or ordering any of the
foregoing shall be entered and continue unstayed and in effect, for a period of ninety (90) days,
or any order for relief against either Sublessee, the Sublessor or any Guarantor shall be entered in
an involuntar case under such Banptcy Code; the terms "dissolution" or "liquidation" of
either of the Sublessees, the Sublessor or any Guarantor as used above shall not be constred to
prohibit any action otherwise permitted by Section 7 hereof, Section 6.1 of the Lease Agreement,
or Section 2.6 of the Guaranty Agreement;

(f) Any representation or waranty made by either of the Sublessees, the
Sublessor or any Guarantor in (i) the application and related materials submitted to the Agency
for approval of the Project or the transactions contemplated by this Sublease Agreement,

(ii) herein or in any other Project Documept, or (iii) any report, certificate, fiancial statement or
other instrent fushed pursuant hereto or any of the foregoing, shall in any case prove to be

false, misleading or incorrect in any material respect as of the date made;

(g) An "Event of Default" under the Guaranty Agreement or the Lease
Agreement shall occur and be continuing; or
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(h) The Sublessor, either of the Sub lessees or any Guarantor shall become a
Prohibited Person.

Whenever any Event of Default shall have occured and be continuing, the
Agency may take any of the same remedial steps with respect to the Sublessees under this
Sublease Agreement as are set forth in Section 7.2 of the Lease Agreement with respect to an
Event of Default thereunder.

Section 9. Sublease A2reement for Benefit of the A2encv. It is understood
and agreed by the paries hereto that this Sublease Agreement is entered into for the benefit of
the Agency, and the payments, obligations, covenants and agreements of the paries hereto may
be enforced by the Agency as if it were a party to this Sublease Agreement.

Section 10. Recordin2. An original of this Sublease Agreement shall be
recorded by the Sub lessees subsequent to the recordation of the Lease Agreement in the
appropriate offce of the Register of The City of New York, or in such other offce as may at the
time be provided by law as the proper place for the recordation thereof

Section 11. Miscellaneous. (a) Ths Sublease Agreement shall inure to the
benefit of the Sublessor, the Sublessees and the Agency, and shall be binding upon the Sublessor
and the Sublessees and their respective successors and assigns.

(b) This Sublease Agreement shall be governed by, and constred in
accordance with, the laws of the State, without regard or giving effect to the. principles of
conflcts of laws thereof

(c) The Sublessor and the Sub lessees agree that this Sublease Agreement is
subject to and is expressly subordinated to the Lease Agreement, the Company Lease, and the
other Permitted Encumbrances and all extensions, modifications, amendments and renewals
thereof.

(d) This Sublease Agreement shall not be assigned, modified, amended,
rescinded, terminated, repealed or cancelled without the prior wrtten consent of the Agency.

(e) Neither of the Sublessees shall seek to recover from the Agency any
moneys paid to the Agency pursuant to this Sublease Agreement, whether by reason of set-off,
counterclaim or deduction or for any reason whatsoever. Each of the Sub lessees covenants and
agrees (w) that whenever the consent or approval of the Sublessor is required or permtted under
this Sublease Agreement, the wrtten consent or approval of the Agency shall first be obtained
before takng any action or omitting to take any action for which such consent or permission is
needed by the Sublessor; (x) simultaneously to give to the Agency copies of all notices and

communcations by the Sub lessees under this Sublease Agreement; (y) that the Agency shall not
be obligated by reason of the assignent of this Sublease Agreement or otherwse to perform or
be responsible for the performance of any duties or obligations of the Sublessor hereunder; and
(z) not to make any prepayments of rents or other sums due hereunder to the Sublessor unless
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such prepayments shall also be simultaneously applied as a prepayment of Rental Payments due
or to become due under the Lease Agreement.

(f) The Sublessees hereby waive the provisions of Section 227 of the New
York Real Property Law or any law of like import now or hereafter in effect.

(g) All notices, certificates or other communcations hereunder shall be
sufficient if sent by retu receipt requested or registered or certified United States mail, postage
prepaid, addressed, if to the Sublessor, to J & J Farms Realty Joint Ventue c/o J & J Farms
Creamery, hic., Attention: President, with a copy to Roy P. Kozupsky & Associates, 10 East 40th
Street, New York, NY 10011, Attention: William Walzer, Esq., if to the Sub lessees, to J &J
Fars Creamery, hic., 57-48 49th Street, Maspeth, New York 11378, Attention: President, with
a copy to Roy P. Kozupsky & Associates, 10 East 40th Street, New York, NY 10011, Attention:
Wiliam Walzer, Esq. Copies of any notices delivered to the Sublessor or to the Sublessees shall
also be sent to the Agency at 110 Wiliam Street, New York, New York 10038, Attention:
General Counsel, with a copy to the Executive Director ofthe Agency at the same address.

(h) This Sublease Agreement shall completely and fully supersede all other
prior understandings or agreements, both written and oral, between the Sublessor and the
Sublessees relating to the Facility.

(i) If any clause, provision or section of this Sublease Agreement be ruled
invalid by any court of competent jursdiction, the invalidity of such clause, provision or section
shall not affect any of the remaining provisions hereof

(j) The Sub lessees wil permit the Agency, or its duly authorized agent, at all
reasonable times and upon reasonable prior notice, to enter the Facility Realty but solely for the
purose of (y) assurng that the Sub lessees are operating the Facility, or are causing the Facility
to be operated, as an Approved Facility and a qualified "project" within the meanng of the Act
consistent with the puroses set forth in the recitals to this Agreement and with the public
puroses of the Agency, and (z) determing whether the Facility and/or the use thereof is in
violation of any environmental law, and not for any purose of assurng the proper maintenance
or repair of the Facility as such latter obligation is and shall remain solely the obligation of the
Sublessees.

(k) This Sublease Agreement shall become effective on the Commencement
Date. It may be simultaneously executed in several counterpars, each of which shall be an

origial and all of which shall constitute but one and the same instrent.

(1) It is the intention of the paries hereto that this Sublease Agreement be a

"net lease" and that the portion of the rent set forth in Section 5(b) of this Sublease Agreement be
available for Rental Payments under the Lease Agreement and this Sublease Agreement shall be
constred to effect such intent.

(m) The paries do hereby expressly waive all rights to tral by jur on any
cause of action directly or indirectly involving the terms, covenants or conditions of this

499227.3 029221 AGMT



11.

Sublease Agreement or the Facility or any matters whatsoever arising out of or in any way
connected with this Sublease Agreement.

The provision of this Sublease Agreement relating to waiver of a jury tral and the
right of re-entr or re-possession shall surive the termination or expiration of ths Sublease

Agreement.

(n) The Sublessees shall not make, or suffer to be made, any leases (other than

the Lease Agreement and the Sublease Agreement and subleases made in accordance with
Section 9.3 of the Lease Agreement) or cancel or modify any leases or further assign the whole
or any par of the rents without the prior wrtten consent of the Agency. No lease (other than the
Lease Agreement and this Sublease Agreement) covering all or any par of the Facility shall be
valid or effective without the prior wrtten approval of the Agency. hi respect of any lease, the
Sub lessees wil (i) fulfill or perform each and every provision thereof on their par to be fulfilled
or performed; (ii) promptly send copies of all notices of default which it shall send or receive
thereunder to the Agency, and (ii) enforce, short of termination thereof, the performance or
observance of the provisions thereof. Nothig contained in this Sublease Agreement shall be

deemed to impose on the Agency any of the obligations ofthe lessor under the leases.

All leases must provide that the Sublessees and their tenant shall, at the Agency's
option, fush the Agency with an estoppel and attornent letter as to the leases in form and
substance acceptable to the Agency.

The Sub lessees wil fush to the Agency, upon its request therefor, a detailed
statement in wrting duly sworn, and covering the period of time specified in such request,
containing a list of the names of all tenants of the Facility and occupants other than those

claiming possession through such tenants, the portion or portions of the Facility occupied by
such tenant and occupant, the rents and other charges payable under the terms of their leases or
other agreements, and the periods covered by such leases or other agreements.

(0) The date of ths Sublease Agreement shall be for reference puroses only
and shall not be constred to imply that this Sublease Agreement was executed on the date first
above wrtten. This Sublease Agreement was executed and delivered on the Commencement
Date.

(INENTIONALLY LEFT BLAN)
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IN WITNESS WHEREOF, the Sublessor and the Sub lessees have authorized
the execution of this Sublease Agreement, all being done as of the year and day first above
written.

J & J FARS REALTY JOINT VENTURE
By its Joint Ventue Parters, as Sublessor

J & J Fars Redevelopment Company, LLC

By:~~(Q~
Michael Oberlander
President

J & J Fars Creamery Company Real Estate, LLC

By J & J Fars Creamery, hic., Member

BY.~
Michael Oberlander
President

J & J FARS CREAMERY, INC.,
as Sublessee

BY~~
Michael Oberlander
President

FISHER FOODS OF QUEENS CORP.,
as Sublessee ./

By~~t
Michael Oberlander
President
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STATE OF NEW YORK )
ss.:

COUNTY OF NEW YORK )

On the U day of November, in the year two thousand six, before me, the
undersigned, personally appeared Michael Oberlander, personally known to be or proved to me
on the basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrument and acknowledged to me that he executed the same in his capacity, and that by his
signature on the instrument, the individual, or the person upon behalf of which the individual
acted, executed the instrument.

z~
KEVIN REGAN

Notary Public, State of New York
No. 01 RE6069089

Qualified in Queens County
Commission Expires Jan. 22, 2010

STATE OF NEW YORK )

)

ss.:
COUNTY OF NEW YORK

On the 2- day of November, in the year two thousand six, before me, the
undersigned, personally appeared Michael Oberlander, personally known to be or proved to me
on the basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrument and acknowledged to me that he executed the same in his capacity, and that by his
signature on the instrument, the individual, or the person upon behalf of which the individual
acted, executed the instrument.

7N~
KEVIN REGAN

Notary Public, State of New York
No. 01 RE6069089

Qualified in Queens County
Commission Expires Jan. 22,2010



STATE OF NEW YORK )
ss.:

COUNTY OF NEW YORK )

On the 2ø day of November, in the year two thousand six, before me, the
undersigned, personally appeared Michael Oberlander, personally known to be or proved to me
on the basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrument and acknowledged to me that he executed the same in his capacity, and that by his
signature on the instrument, the individual, or the person upon behalf of which the individual
acted, executed the instrument.

:X~.
KEVIN REGAN

Notary Public, State of New York
No. 01 RE6069089

Qualified in Queens County
Commission Expires Jan. 22, 2010

STATE OF NEW YORK )
ss.:

COUNTY OF NEW YORK )

On the 2ò day of November, in the year two thousand six, before me, the
undersigned, personally appeared Michael Oberlander, personally known to be or proved to me
on the basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrument and acknowledged to me that he executed the same in his capacity, and that by his
signature on the instrument, the individual, or the person upon behalf of which the individual
acted, executed the instrument.

7~
Notary . lic

KEVIN REGAN
Notary Public, State of New York

No. 01 RE6069089
Qualified in Q~eens CO~~01 0

Commission Expires Jan. 2 ,
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Exhibit A

DESCRITION OF THE LAND

ALL that certin plot, piece .or parcel of land, situate, lying and being in Maspeth in
the Second Ward of the Borough and County of Queens, City and State of New York,
more particularly bounded and described as follows:

. BEGINNING at a point on the westerly side of 49th Place, distant 590.50 feet
norterly from the corner formed by the intersection of the northerly side of Grand
Avenue (80 feet wide) with the westerly side of 49th Place;

RUNNING THENCE westerly parallel witJ:l Grand Avenue, 99.93 feet;

THENCE northwesterly along a. line which forms an interior angle of 144 degrees 08
minutes 25 seconds with the last mentioned course and part of the distance though a
proposed part wall, 239.73 feet;

THENCE northeaterly along a line which forms an interior angle of 89 degrees 59
minutes 05 seconds with the last mentioned course and part of the distance thiough a
proposed party wall, 247.31 feet;

. THENCE southeaterly along. a line which forms an interior angle of 90 degrees 02
'. minutes 22.6 seconds with the last mentioned cou~se and par of the distace though a

. proposed part wall, 245.21 feet to the northwesterly side of 49th Place;

THENCE southwesterly along the nortwesterly side of 49th Place, 83.64 feet to a
point;

THENCE southerly along the westerly side of 49th Place, 129.86 feet to the point or
place of BEGINNING.

TOGEtHER with an easement and right of way for ingress and egress to and from
Grand A venue over the following described parcel;

. BEGINNNG at a point on the norterly side of Grand Avenue (80 feet wide), distat
595 feet eaterly from the corner fórmedby the intersection of the norterly side of
Grand Avenue and the easterly .side of 47th Street; .

RUNNING THENCE norterly at right angles to the norterly side of Grad Avenue,
720.36 feet;

TIENCE norteaterly on a line formmg an interior angle of 143 degree 42 miu~
33 secnds with the precing course, 84.89 feet; .



seconds with the preceding course, 60 feet;

THENCE southwesterly along a line forming an interior angle of 89 degrees 32
minutes 42 seconds with the preceding course, 65.70 feet;

THENCE southerly along a line forming an exterior angle of 143 degrees 42 minutes
33 seconds with the preceding course, 493.16 feet;

THENCE southwesterly on a line forming an interior angle of 144 degrees 09 minutes
51 seconds with the preceding course, 0.55 feet;

THENCE southeasterly on a line at right angles with the preceding course, 0.39 feet;

THENCE southerly at right angles to the northerly side of Grand Avenue, 206.86 feet
to the norterly side of Grand Avenue;

THENCE westerly along the northerly side of Grand Avenue, 60 feet to the point or
place of BEGINNING.

SUBJECT to the rights of others over said easement and right of way.



APPENDIX A

Event of Default shall have the meanng specified in Section 8 hereof

Land shall mean those certain lots, pieces or parcels of land generally known by
the street address 57-48 49th Street, Maspeth, New York as more paricularly described in
Exhibit A "Description of the Land" hereto, which is made a par hereof, together with all
easements, rights and interests now or hereafter appurenant or beneficial thereto; but excluding,
however, any real property or interest therein released pursuant to Section 6.4 of the Lease
Agreement.

Lease Agreement shall mean the Lease Agreement, dated as of November 1,
2006, between the Agency and the Sublessor, and shall include any and all amendments thereof
and supplements thereto hereafter made in conformity therewith.

Sublease Agreement shall mean this Sublease Agreement, dated as of November
1, 2006, between the Sublessor and the Sublessees, and shall include any and all amendments
hereof and supplements hereto hereafter made in conformity herewith.
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GUARTY AGREEMENT
From

J & JFARS REALTY JOINT VENTUR,
as Lessee,

and

J & J FARS CREAMERY, INC"
a New York Corporation

and

FISHER FOODS OF QUEENS CORP.,

a New York Corporation, collectively as Sub lessees
and

Michael Oberlander,
an individual residing at

166 Hewes Street
Brooklyn, New York 11211,

and

Pearl Oberlander,
an individual residing at

166 Hewes Street
Brooklyn, New York 11211,

and

Simon Friedman,
an individual residing at

166 Hewes Street
Brooklyn, New York 11211,

and

Morrs Schlager,
an individual residing at

299 Hewes Street
Brooklyn, New York 11211,

collectively, as hidividual Guarantors,
To

NEW YORK CITY INUSTRI DEVELOPMENT AGENCY

Dated as of November 1, 2006

2006 J & J Fars Creamery, hic. and Fisher Foods of Queens Corp. Project
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GUARTY AGREEMENT

This Guaranty Agreement made and entered into as of the date set fort on the
cover page hereof (this "Guaranty") (capitalized terms not otherwise defined herein shall have
the meanings ascribed to them in the Lease Agreement referred to herein or in Appendix A
attached hereto and made a par hereof), from the Lessee, the Sub lessees and the hidividual

Guarantors indicated on the cover page hereof (the Lessee, the Sublessees and the hidividual
Guarantors being collectively, the "Guarantors"), to New York City hidustral Development
Agency (the "Agency"), a public benefit corporation organized and existing under the laws of
the State of New York, having its principal offce at 110 William Street, New York, New York
10038:

WITNESSETH:

WHEREAS, the New York State hidustral Development Agency Act,
constituting Title 1 of Aricle 18-A of the General Muncipal Law, Chapter 24 of the
Consolidated Laws of New York, as amended (the "Enabling Act"), authorizes and provides for
the creation of industral development agencies in the several counties, cities, vilages and towns
in the State of New York and empowers such agencies, among other thigs, to acquire, constrct,
reconstrct, lease, improve, maintain, equip and fush land, any building or other improvement,
and all real and personal properties, including but not limited to machinery and equipment,
deemed necessar in connection therewith, whether or not now in existence or under
constrction, which shall be suitable for manufactung, commercial, research, commercial,

industral or civic puroses, to the end that such agencies may be able to promote, develop,

encourage, assist and advance the job opportties, health, general prosperity and economic

welfare of the people of the State of New York and to improve their prosperity and standard of
living; and

WHEREAS, pursuant to and in accordance with the provisions of the Enabling
Act, the Agency was established by Chapter 1082 of the 1974 Laws of New York, as amended
(together with the Enabling Act, the "Act"), for the benefit of The City of New York and the
inhabitants thereof; and

WHEREAS, to accomplish the puroses of the Act, the Agency has entered into
negotiations with the Lessee and the Sub lessees for a commercial "project" within the meang
of the Act within the terrtorial boundares of the City and located on that certain lot, piece or
parcel of land in Section 14 Block 2602 and Lot 220, generally known as and by the street
address 57-48 49th Street, Maspeth, New York (the "Land"); and

WHEREAS, the project wil consist of the improvement of a commercial facility
(the "Facility"), consisting of the renovation of an approximately 77,420 square foot parcel of
land and an approximately 57,430 square foot building thereon (including but not limited to the
improvement of the staging area, loading dock, new offices, refrgeration and security systems),
located at 57-48 49th Street, Maspeth, New York all for use in the distrbution of assorted food
products (the "Project"); and
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WHEREAS, to facilitate the Project, the Agency, the Lessee and the Sublessees
have commenced negotiations to enter into a "straight-lease transaction" within the meaning of
the Act and pursuant to the Agency's hidustral hicentive Program, and pursuant thereto, (i) the
Lessee wil lease the Facility Realty to the Agency pursuant to a certain Company Lease
Agreement, dated as of even date herewith, between the Lessee and the Agency (the "Company
Lease"), (ii) the Agency wil sublease its interest in the Facility Realty to the Lessee pursuant to
a certain Lease Agreement, dated as of even date herewith, between the Agency and the Lessee
(the "Lease Agreement"), and (iii) the Lessee wil sub-sublease its interest in the Facility Realty
to the Sub lessees pursuant to a certain Sublease Agreement, dated as of even date herewith (the
"Sublease Agreement"), and in fuherance of such puroses, the Agency adopted resolutions
on August 9, 2005 and April 11, 2006 authorizing the undertakng of the Project, the renovation
of the Facility by the Lessee, the lease of the Facility Realty by the Lessee to the Agency, the
sublease of the Facility Realty by the Agency to the Lessee, and the sub-sublease of the Facility
Realty by the Lessee to the Sub lessees; and

WHEREAS, the provision by the Agency of financial assistance to the Lessee
and the Sublessees through a straight-lease transaction has been determined to be necessar to
induce the Sub lessees to remain and expand its operations withn the City and not otherwise
relocate the same outside of the City; and if the Agency does not provide such financial
assistance, the Sublessees could not feasibly proceed with the Project; and

WHEREAS, the Guarantors are desirous that the Agency enter into the Lease
Agreement with the Lessee and provide financial assistance to the Lessee and the Sub lessees as a
"straight-lease transaction" within the meanng of the Act and are wiling to enter into this
Guaranty in order to guarantee to the Agency all payments, obligations, covenants and

agreements of the Lessee under the Lease Agreement, and of the Sub lessees under the Sublease
Agreement, and thereby induce the Agency to take such actions;

NOW, THEREFORE, in consideration of the premises, and for other good and
valuable consideration received, the Guarantors do hereby, subject to the terms hereof, represent,
warant, covenant and agree, jointly and severally, with the Agency, as follows:
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ARTICLE I

REPRESENTATIONS AN WARIES OF GUARTORS

Section 1.1. Representations and Waranties of Guarantors. (a) The Guarantors

do hereby represent and warant that: (i) the Lessee is a parership of businesses duly formed,
validly existing and in good standing under the laws of the State of New York, has power to
enter into and perform this Guaranty and to own its property and assets, has duly authorized the
execution and delivery of this Guaranty by proper action, and neither this Guaranty, the
authorization, execution, delivery and performance hereof, the performance of the agreements
herein contained nor the consumation of the transactions herein contemplated wil violate any
provision of law, any order of any cour or agency of governent or any agreement, indentue or
other instrent to which the Lessee is a pary or by which it or any of its property is subject to
or bound, or be in conflct with or result in a breach of or constitute (with due notice and/or lapse
of time) a default under any such indentue, agreement or other instrent or any provision of its

business certificate or parership agreement, or any other requirement of law; (ii) each of the
Sublessees is a corporation duly organzed, validly existing and in good standing under the laws
of the State of New York, has power to enter into and perform this Guaranty and to own its
property and assets, has duly authorized the execution and delivery of this Guaranty by proper
action, and neither this Guaranty, the authorization, execution, delivery and performance hereof,
the performance of the agreements herein contained nor the consumation of the transactions
herein contemplated will violate any provision of law, any order of any cour or agency of
governent or any agreement, indentue or other instrent to which either of the Sub lessees is
a pary or by which it or aly of its property is subject to or bound, or be in confict with or result
in a breach of or constitute (with due notice and/or lapse of time) a default under any such
indentue, agreement or other instrent or any provision of its certificate of incorporation or
bylaws or any other requirement of law; and (iii) each of the hidividual Guarantors is subject to
service of process in the State of New York, has power and capacity to enter into and perform
this Guaranty and to own his respective property and assets, has duly executed and delivered this
Guaranty, and neither this Guaranty, the execution, delivery and performance hereof, the

performance of the agreements herein contained nor the consumation of the transactions herein
contemplated wil violate any provision of law, any order of any court or agency of governent
or any agreement, indentue or other instrent to which either of the hidividual Guarantors is a
par or by which either or any of his respective property is subject to or bound, or be in conflict
with or result in a breach of or constitute (with due notice and/ or lapse of time) a default under
any such indentue, agreement, or other instrment, or any other requirement oflaw.

(b) The Guarantors do hereby fuher represent, warrant and covenant that
none of the Guarantors nor any Mfiiate is or will become a Prohibited Person.

(c) This Guaranty constitutes the legal, valid and binding joint and several
obligation of the Guarantors, enforceable against the Guarantors in accordance with its terms,
except as such enforceability may be limited by banptcy, moratorium or insolvency or other
law affecting creditors' rights generally and subject to general rules of equity (regardless of
whether such enforceability is considered in a proceeding at law or in equity).

499105.3029221 AGMT



4.

(d) The assumption by each Guarantor of his or its obligations hereunder will
result in a direct financial benefit to such Guarantor.
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ARTICLE II

AGREEMENT TO GUARTEE

Section 2.1. Obligations Guaranteed. (a) The Guarantors hereby
unconditionally and jointly and severally guarantee to the Agency (1) the full and prompt
payment of an amount equal to each and all of the rental payments when and as the same shall
become due, required to be paid by the Lessee under the terms of the Lease Agreement; (2) the
full and prompt performance and observance by the Lessee of all of the obligations, covenants
and agreements requied to be performed and observed by the Lessee under the terms of the
Lease Agreement; (3) the full and prompt payment of the rental payments under the Sublease
Agreement when and as the same shall become due and payable (excluding the rental payments
under Section 5( d) of the Sublease Agreement); and (4) the full and prompt performance and
observance of all of the obligations, covenants and agreements required to be performed and
observed by the Sub lessees under the terms of the Sublease Agreement (the payments,

obligations, covenants and agreements in this paragraph being collectively referred to herein as
the "Guaranteed Obligations"). The Guarantors fuher hereby irevocably and unconditionally
agree, jointly and severally, that upon default in any of the Guaranteed Obligations, the

Guarantors wil promptly pay the same or effect the observance of such obligations, covenants
and agreements, as the case may be. All payments by the Guarantors shall be paid in lawful
money of the United States of America. Each and every default in any of the Guaranteed
Obligations shall give rise to a separate cause of action hereunder, and separate suits may be
brought hereunder as each cause of action arses.

(b) The Guarantors fuher agree, jointly and severally, that this Guaranty
constitutes an absolute, unconditional, present and continuing guarantee of performance and
payment and not of collection, and waive any nght to require that any resort be had by the
Agency to the Agency's rights against any other Person, or to any other right or remedy available
to the Agency by contract, applicable law or otherwise. The respective obligations of the
Guarantors under this Guaranty are direct, unconditional and completely independent of the
obligations of any other Person, and a separate cause of action or separate causes of action may
be brought and prosecuted against any or all of the obligated Guarantors without the necessity of
joinng the Sub lessees or any other party or previously proceeding with or exhausting any other
remedy against any other Person who might have become liable for the obligations guaranteed
hereunder.

Section 2.2. Obligations UnconditionaL. The respective obligations of the
Guarantors under this Guaranty shall be absolute and unconditional, and joint and several, to the
extent so provided herein, and shall remain in full force and effect until all the Guaranteed

Obligations shall have been paid in full or provided for, and all costs, Agency's fees and
expenses, if any, referred to in Section 2.5 hereof shall have been paid in full, and, to the extent
permtted by law, such obligations shall not be affected, modified, released, or impaired by any
state of facts or the happenig from time to time of any event.
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Section 2.3. No Waiver or Set-Off. No act of commission or omission of any
kind or at any time upon the par of the Agency or its successors or assigns, in respect of any
matter whatsoever shall in any way impair the rights of the Agency to enforce any right, power
or benefit under this Guaranty and no set-off, counterclaim, reduction, or diminution of any
obligation, or any defense of any kind or natue (other than performance by the Guarantors of
their obligations hereunder), which any Guarantor or any obligor under any of the Project
Documents has or may have against the Agency or any assignee or successor thereof shall be
available hereunder to the Guarantors.

Section 2.4. Events of Default. An "Event of Default" shall exist if any of the
following occurs and is continuing:

(a) any Guarantor defaults in the payment or performance of any Guaranteed
Obligation for which such Guarantor is obligated and such default continues for more than three
(3) business days after wrtten notice thereof has been given to any or all of the Guarantors by
the Agency;

(b) any hidividual Guarantor fails to observe and perform any covenant,
condition or agreement on its par to be performed under Section 2.6 hereof and such failure
continues for a period of thirty (30) days after receipt by any or all of the Guarantors of wrtten
notice specifying the natue of such default or failure from the Agency;

(c) any or all of the Guarantors fails to observe and perform any covenant,
condition or agreement hereunder on their part to be pedormed (except as set forth in

Section 2.4( a) or (b ) above) and (i) continuance of such failure for a period of thirty (30) days
. after receipt by any or all of the Guarantors of wrtten notice from the Agency specifyig the
natue of such default or failure, or (ii) if by reason of the natue of such default or failure the
same can be remedied, but not withi the said thirty (30) days, any or all of the Guarantors fails
to proceed with reasonable dilgence after receipt of said notice to cure the same or fails to
continue with reasonable diligence their efforts to cure the same or fails to cure the same within
sixty (60) days of receipt of said notice;

(d) any Guarantor shall (i) apply for or consent to the appointment of or the
takng of possession by a receiver, liquidator, custodian or trustee of itself or of all or a
substantial par of its propert, (ii) admit in wrting its inability, or be generally unable, to pay its
debts as such debts generally become due, (iii) make a general assignent for the benefit of its
creditors, (iv) commence a voluntary case under the Federal Banptcy Code (as now or
hereafter in effect), (v) fie a petition seeking to take advantage of any other law relating to
banptcy, insolvency, reorganzation, winding-up, or composition or adjustment of debts,
(vi) fail to controvert in a timely or appropriate maner, or acquiesce in wrting to, any petition
filed against itself in an involuntar case under the Federal Banptcy Code (as now or
hereafter in effect), (vii) take any action for the purose of effecting any of the foregoing, or
(viii) be adjudicated a bankpt or insolvent by any court;

(e) a proceeding or case shall be commenced, without the application or
consent of any Guarantor in any cour of competent jursdiction, seeking, (i) liquidation,
reorganization, dissolution, winding-up or composition or adjustment of debts, (ii) the
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appointment of a trstee, receiver, liquidator, custodian or the like of any Guarantor or of all or
any substantial part of its respective assets, or (iii) similar relief under any law relating to
banptcy, insolvency, reorganzation, winding-up or composition or adjustment of debts, and
such proceeding or case shall continue undismissed, or an order, judgment or decree approving
or ordering any of the foregoing shall be entered and continue unstayed and in effect, for a period
of ninety (90) days; or any order for relief against any Guarantor shall be entered in an
involuntar case under the Federal Banptcy Code (as now or hereafter in effect); the terms
"dissolution" or "liquidation" of any Guarantor as used above shall not be constred to prohibit
any action otherwise permtted by Section 6.1 of the Lease Agreement, Section 7 of the Sublease
Agreement or Section 2.6 hereof;

(f) any representation or waranty made by any Guarantor (i) in the
application and related materials submitted to the Agency for approval of the Project or the
transactions contemplated by this Guaranty, or (ii) herein or by any Guarantor in any other
Project Document, or (iii) in any report, certificate, financial statement or other instrent
fuished pursuant hereto or any of the foregoing, shall in any case prove to be false, misleading
or incorrect in any material respect as of the date made; or

(g) any Guarantor shall become a Prohibited Person.

Upon an Event of Default, the Agency shall have the right to proceed first and directly against
any or all of the Guarantors jointly and severally under this Guaranty without proceeding against
or exhausting any other remedies which it may have under the Lease Agreement or any other
Project Document and without resorting to any securty held by any other Person.

Section 2.5. Waiver of Notice: Expenses. Each Guarantor hereby expressly

waives presentment, demand, protest and notice of non-payment and further waives notice from
the Agency of its acceptance and reliance on this Guaranty or of any action taken or omitted in
reliance hereon, and of any default by any Guarantor in the Guaranteed Obligations. Each
Guarantor fuher expressly waives diligence, presentment, demand for payment, protest, and
requirement that any nght or power be exhausted or any action be taken against the Lessee or the
Sublessees. Each Guarantor agrees to pay all reasonable costs, fees and expenses (including all
reasonable attorneys' fees and disbursements) which may be incured by the Agency in
enforcing or attempting to enforce the provisions of this Guaranty following any default on the
par of any or all of the Guarantors hereunder, whether the same shall be enforced by suit or

otherwise.

Section 2.6. Dissolution or Merger of Guarantors. Restrctions on Guarantors.

Each hidividual Guarantor agrees that he will not dispose of all or substantially all of his
property, business or assets remainig after the execution and delivery of this Guaranty, except
(i) in an ars' length bona fide transaction with an unelated par in exchange for fåi market
value consideration, (ii) for transfers to members of his immediate family or to trusts for bona
fide good faith estate and gift tax planng purposes, or (iii) as the direct result of an award of
equitable dissolution (or similar award) and/or a settlement agreement concluded in a bona fide
transaction as a result of, or arising from, a martal dissolution; provided, however, that no
transfers made pursuant to clause (ii) shall be deemed to relieve or otherwise discharge such
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hidividual Guarantor, or his estate, from any and all duties and obligations hereunder. Furher,
each hidividual Guarantor, without the prior wrtten consent of the Agency, will not permit the
sale or other disposition of a controlling interest in the Lessee or either Sublessee (whether by a
single transaction or a series of transactions) to any other persons, corporations or other entities.
Controlling interest shall mean the ownership of 51 % of the beneficial ownership and voting
interest in the Lessee and the Sublessees.

Section 2.7. Benefit and Enforcement. This Guaranty is entered into by the
Guarantors for the benefit of the Agency, and the Agency is entitled to all rights and remedies as
may exist at law or in equity or otherwise in the enforcement of this Guaranty.

Section 2.8. Surival of Guaranteed Obligations. If the Agency receives any

payment on account of the Guaranteed Obligations, which payment or any part thereof is
subsequently invalidated, declared to be fraudulent or preferential, set aside and/or required to be
transferred or repaid to a trstee, receiver, assignee for the benefit of creditors or any other part
under any banptcy act or code, state or federal law or common law or equitable doctrne or
for any other reason whatsoever, then to the extent of any sum not finally retained by the
Agency, this Guaranty shall remain in full force and effect witil the Guarantors obligated with
respect thereto shall have made payment to the Agency of such sum, which payment shall be due
on demand. If the Agency chooses to contest any such matter, the Guarantors obligated with
respect thereto agree to indemnfy and hold harless the Agency with respect to all costs
(including cour costs and reasonable attorneys' fees) of such litigation.

Section 2.9. No Subrogation. No payment. hereunder by any or all of the
Guarantors shall entitle any or all of the Guarantors by subrogation to the rights of the Agency to
any payment by any other obligor or out of the property of any other obligor, except after
payment and performance in full ofthe Guaranteed Obligations.
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ARTICLE in

NOTICE OF SERVICE OF PROCESS, PLEADINGS AN OTHER PAPERS

Section 3.1. Service of Process. Each Guarantor represents that it or he is
subject to service of process in the State of New York and covenants that it or he wil remain so
subject so long as any of the Guaranteed Obligations remain unpaid or unsatisfied. If for any
reason any Guarantor should cease to be so subject to service of process in the State of New
York, such Guarantor hereby designates and appoints the president of one of the Sub lessees as its
agent upon whom may be served all process, pleadings, notices or other papers which may be
served upon any Guarantor as a result of any of its obligations under this Guaranty, and if such
agent shall cease to act or otherwse cease to be subject to service of process in the State of New
York, each Guarantor hereby irrevocably designates and appoints the Secretar of State of the
State of New York as its agent upon whom may be served all process, pleadings, notices or other
papers which may be served upon such Guarantor as a result of any of its obligations under this
Guaranty; provided, however, that the serving of such process, pleadings, notices or other papers
shall not constitute a condition to any Guarantor's obligations hereunder.

Section 3.2. Notices. Any notice required to be sent to any Guarantor, or any
notice including process, pleadings or other papers served upon any ofthe foregoing agents shall
at the same time, be sent by facsimile and by registered or certified mail, postage prepaid, to the
Guarantors, at the Guarantors' Notice Address, or to such other address as may be fushed by
any Guarantor to the Agency in writing. Notices wil be deemed to.have been received five (5)
Business Days after the mailng thereof.

Section 3.3. Consent to Jursdiction. Each Guarantor irrevocably and

unconditionally (a) agrees that any suit, action or other legal proceeding arising out of this
Guaranty may be brought in the cours of record of the State of New York in New York County
or the cours of the United States, Southern Distrct of New York; (b) consents to the jursdiction
of each such cour in any such suit, action or proceeding; and (c) waives any objection which it
may have to the laying of venue of any such suit, action or proceeding in any of such cours. For
such time as any of the Guaranteed Obligations shall be unpaid in whole, or in par, the
Guarantors' agents designated in Section 3.1 hereof shall accept and acknowledge on the
Guarantors' behalf service of any and all process in any such suit, action or proceeding brought
in any such cour. The Guarantors agree and consent that any such service of process upon such
agents and wrtten notice of such service to the Guarantors in the maner set forth in Section 3.2
hereof shall be taken and held to be valid personal service upon the Guarantors whether or not
the Guarantors shall then be doing, or at any time shall have done, business within the State of
New York and that any such service of process shall be of the same force and validity as if
servce were made upon the Guarantors according to the laws governg the validity and
requirements of such service in the State of New York, and waive all claim of error by reason of
any such service. Such agents shall not have any power or authority to enter into any appearance
or to file any pleadings in connection with any suit, action or other legal proceedings against the
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Guarantors or to conduct the defense of any such suit, action or any other legal proceeding
except as expressly authorized by the Guarantors.

Section 3.4. Waiver of Trial by Jur. The Guarantors do hereby expressly

waive all rights to a trial by jur on any cause of action directly or indirectly involving the terms,
covenants or conditions of this Guaranty or any matters whatsoever arsing out of or in any way
connected with this Guaranty.
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ARTICLE IV

MISCELLANOUS

Section 4.1. No Alteration Without Consent. No amendment, change,

modification, alteration or termination of the provisions of the Guaranteed Obligations shall be
made which would in any way increase any or all of the Guarantors' obligations under this
Guaranty without obtaining the prior wrtten consent of the Guarantors. No acts or omissions
recited in Section 2.2 hereof shall constitute any such amendment, change, modification,
alteration or termination withi the meanng of this Section 4.1.

Section 4.2. Guaranty to Become Effective. The obligations of the Guarantors
hereunder shall arse absolutely and unconditionally on the Commencement Date when the Lease
Agreement shall have been executed and delivered by the Agency and the Lessee and the
Sublease Agreement shall have been executed and delivered by the Lessee and the Sublessees.

Section 4.3. Remedies Not Exclusive. No remedy herein conferred upon or
reserved to the Agency is intended to be exclusive of any other available remedy or remedies,
but each and every such remedy shall be cumulative and shall be in addition to every other
remedy given under this Guaranty or now or hereafter existing at law or in equity. No delay or
omission to exercise any right or power accruing upon any Event of Default, default, omission or
failure of performance hereunder shall impair any such right or power or shall be constred to be
a waiver thereof, but any such right and power may be exercised from time to time and as often
as may be deemed expedient. hi order to entitle the Agency to exercise any remedy reserved to
it in this Guaranty, it shall not be necessar to give any notice, other than such notice as may be
expressly required in this Guaranty or otherwise required by law. hi the event any provision
contained in this Guaranty should be breached by any pary and thereafter duly waived by the
other pary so empowered to act, such waiver shall be limited to the paricular breach so waived
and shall not be deemed to waive any other breach hereunder. No waiver, amendment, release or
modification of this Guaranty shall be established by conduct, custom or course of dealing, but
solely by an instrment in wrting duly executed by the paries thereunto duly authorized by this

Guaranty.

Section 4.4. Entire Agreement: Counterpars. This Guaranty constitutes the
entire agreement, and supersedes all prior agreements and understandings, both wrtten and oral,
other than the Lease Agreement and any other Project Document, between the paries with
respect to the subject matter hereof and may be executed simultaneously in several counterparts,
each of which shall be deemed an original and all of which together shall constitute one and the
same instrent.

Section 4.5. Severability. The invalidity or unenforceability of anyone or more
phrases, sentences, clauses or Sections in this Guaranty contained, shall not affect the validity or
enforceability ofthe remaining portions of this Guaranty, or any par thereof.
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Section 4.6. Release. Upon the payment and satisfaction of all Guaranteed
Obligations and, if applicable, upon payment of the costs, fees and expenses required by
Section 2,5, the Agency shall release in wrting the Guarantors from their obligations hereunder
(except as provided in Section 2.8 hereof and except to the extent that any of the Guaranteed
Obligations are stated to surive the termination of the Lease Agreement or the Sublease
Agreement).

Section 4.7. Applicable Law. This Guaranty shall be governed by and
constred in accordance with the laws ofthe State of New York, without regard or giving effect
to the principles of conflicts oflaws thereof

Section 4.8. Successors and Assigns. This Guaranty shall be binding upon,

inure to the benefit of and be enforceable by the paries and their respective successors and

assigns.

Section 4.9. Right of Set-Off. Each Guarantor hereby grants to the Agency a

lien and right to set-off for all of its liabilities and obligations under this Guaranty against all the
deposits, credits and propert of such Guarantor and any collateral of such Guarantor now or
hereafter in the possession, under the control or in transit to the Agency, and agrees that the same
may be applied against such liabilities and obligations then due, at any time after an Event of
Default has occured and continues under this Guaranty.

Section 4.10. Date of Guaranty for Reference Puroses Only, The date of this
Guaranty shall be for reference puroses only and shall not be constred to imply that this
Guaranty was executed on the date fist above written. This Guaranty was executed and

delivered on the Commencement Date.

(INENTIONALLY LEFT BLAN)
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IN WITNESS WHEREOF, each Guarantor has duly authorized the execution of
this Guaranty as of the date first above wrtten.

J & J FARS CREAMERY, INC.,
as Sublessee

BY:~Ço~
Michael Oberlander

President

FISHER FOODS OF QUEENS CORP.,
as Sublessee

BY.~~
Michael Oberlander

President

MICHAEL OBERLANDER,
as hidividual Guarantor

~~~~
SIMON FRIEDMAN

as hidividual

~
Accepted this November 20 , 2006

NEW YORK CITY INDUSTRIAL
DEVELOPMENT AGENCY

-/
By:

Maureen P. Babis
Deputy Executive Director

R~

J & J FARS REALTY JOINT VENTURE
By its Joint Venture Parers, as Lessee

J & J Farms Redevelopment Company, LLC

BY:~
Michael Oberlander

Member

J & J Fars Creamery Company Real Estate, LLC

By J & J Farms Creamery, hic., Member

B~
Michael Oberlander

President

PEAR OBERLANDER,
as hidividual Guarantor

q~~/t)6-~~
MORRS SCHLAGER,

as hidividual Guarantor

~
I
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APPENDIX A

"Event of Default" shall have the meanng assigned to that term in Section 2.4
hereof.

"Guarantors' Notice Address" shall mean c/o J & J Fars Realty Joint Ventue,

c/o J & J Fars Creamery hic., 57-48 49th Street, Maspeth, New York, Attention: President, with
a copy to Roy P. Kozupsky & Associates, LLP, 10 East 40th Street, Suite 1710, New York, New
York 10016, Attention: Wiliam P. Walzer, Esq.

"Guaranty" shall mean this Guaranty Agreement, dated as of November 1,2006,
from the Guarantors to the Agency, and includes any and all amendments hereof and

supplements hereto.

"Lease Agreement" shall mean the Lease Agreement, dated as of November 1,
2006, between the Agency and the Lessee, and shall include any and all amendments thereof and
supplements thereto hereafter made in conformty therewith.

"State" shall mean the State of New York.
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STATE OF NEW YORK

SENATE and ASSEMBLY

Pursuant to the authority vested in us by section 70-b of the Public Officers Law and

upon information and belief, i, Joseph L. Bruno, Temporary President of the Senate
and i, Sheldon Silver, Speaker of the Assembly, hereby jointly certify that the text of the

provisions of law contained in this publication is a correct transcript of the text of such

law as last amended as of the date of execution of this certificate, and, in accordance

with such section, is entitled to be read into evidence.

Given under
the Coun~
of

;ertification is issued for: (title of publication) Geral Municipal Law §§850, §917



GEN MUICIPAL LAW - 1 - 06/28/015

. § 850. Short title. This chapter may be cited as the "New York State

Industrial Development Agency Act."

§ 852. Policy and purposes of article. It is hereby declared to be the

policy of this state to promote the economic welfare, recreation

opportunities and prosperity of its inhabitants and to actively promote,

attract, encourage and develop recreation, economically sound commerce

and industry and economically sound projects identified and called for

to implement a state heritage area management plan as provided in title

G of the parks, recreation and historic preservation law through

governmental action for the purpose of preventing unemployment and

economic deterioration by the creation of industrial development

agencies which are hereby declared to be governmental agencies and

instrumentalities and to grant to such industrial development agencies

the rights and powers provided in this article.

It is hereby further declared to be the policy of this state to
protect and promote the health of the inhabitants of this state by the

conservation, protection and improvement of the natural and cultural or

historic resources and environment and to control land, sewer, water,

air, noise or general environmental pollution derived from the operation

of industrial, manufacturing, warehousing, commercial, recreation, horse

racing facilities, railroad facilities and research facilities and to

grant such industrial development agencies the rights and powers

provided. by this article with respect to industrial pollution control

facilities.

It is hereby further declared to be the policy of this state to

protect and promote the health of the inhabitants of this state and to
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increase trade through promoting the development of facilities to

provide recreation for the citizens of the state and to attract tourists

from other states.

The use of all such rights and powers is a public purpose essential to

the public interest, and for which public funds may be expended.

(2) "Bonds" shall mean the bonds, notes, interim certificates and

other obligations issued by the agency pursuant to this act.

(3) "Municipality" - shall mean any county,. city, village, town or

Indian reservation in the state.

* (4) "Project" shall mean any land, any building or other

improvement, and all real and personal properties located within the

state of New York and within or partially within and partially outside

the municipality for whose benefit the agency was created, . including,

but not limited to, machinery, equipment and other facilities deemed

necessary or desirable in connection therewith, or incIdental thereto,

whether or not now in existence or under construction, which shall be

suitable for manufacturing, warehousing, research, civic, cpmmercial or

industrial purposes or other economically sound purposes identified and

called for to implement a state designated urban cultural park

management plan as provided in title G of the parks, recreation and

historic preservation law and which may include or mean an industrial

pollution control facility, a recreation "facility, educational or
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cultural facility, a horse racing facility, a railroad facility, a

continuing care retirement community, or a civic facility, provided,

. however, that, of agencies governed by this article, only agencies

created for the benefit of a county and the agency created for the

benefit of the city of New York shall provide financial assistance in

any respect to a continuing care retirement community, and provided,

however, no agency shall provide financial assistance in respect of any

project partially outside the municipality for whose benefit the agency

was created without the prior consent thereto by the governing body or

bodies of all the ot~er m\lnicipaiities in which any part of the project

is, or is to be, located. Where à project is located partially within

and partially outside the municipality for whose benefit the agency was

created, the portion of the project outside the municipality must be

contiguous with .the portion of the project inside the municipality.

Provided further, that no agency shall provide financial assistance for

any project where the project applicant has any agreement to

. subsequently contract with a municipality.for the lease or purchase of

such project or project facility.

* NB Effective until July 1, 2006

* (4) "Project" shall mean any land, any building or other

improvement, and all real and personal properties located within the

state of New York and within or outside or partially within and

partially outside the municipality for whose benefit the agency was

created, including, but not limited to, machinery, equipment and other

facilities deemed necessary or. desirable in connection therewith, or

incidental thereto, whether or not now in existence or under

construction, which shall be suitable for manufacturing, warehousing,

research, commercial or industrial purposes or other economically sound
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purposes identified and called for to implement a state designated urban

cultural park management plan as provided in title G of the parks,

recreation and historic preservation law and which may include or mean

an industrial pollution control facility, a recreation facility,
educational or cultural facility, a horse racing facility or a railroad

facility, provided, however, no agency shall use its funds in respect of

any project wholly or partially outside the municipality for whose

benefit the agency was created without the prior consent thereto by the

governing body or bodies of all the other municipalities in which a part

or parts of the próject is, or is to be, located.

* NB Effective July I, 2006

( 5 ) "Governing body" shall mean the board or body in. which the

general legislative powers of the municipality are vested.

(6) "Mortgage" - shall mean a mortgage or other secur i ty device.

(7) "Revenues" - shall mean all rents, revenues, fees, charges and

other sources of income derived by the agency from the leasing, sale or

other disposition of a project or projects.

(8) "Industriëii pollution control facility"--shall mean any equipment,

improvement, structure or facility or any land and any building,

structure, facility.. or other improvement thereon, or any combination

thereof, and all real and personal property deemed necessary therewith,

which if within any city are not of a character or nature then or

formerly furnished or supplied by the city, having to do with or the end

purpose of which is the control, abatement or prevention of land, sewer,

water, air, noise or general environmental pollution deriving from the

operation of industrial, manufactur ing, warehousing, commercial,

recreation and research facilities, including, but not limited to any

air pollution control facility, noise abatement facility, water
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management facility, waste water collecting system, waste water

treatment works, sewage treatment works system, sewage treatment system

or solid waste disposal facility or site.

(9) "Recreation facility"--shall mean any facility for the use of the

general public as spectators or participants in recreation activities,

including but not limited to skiing, golfing, swimming, tennis, ice

skating or ice hockey facilities, together with all buildings,

structures, machinery, equipment, facili ties and appurtenances thereto

which the agency may deem necessary, useful or desirable in connection

with the construction, improvement or operation of any such facility,

including overnight accommodations and other facilities incidental

thereto and facilities that may permit the use of recreation facilities

by the general public as participants in recreation activities, but

shall not include facilities for automobile or horse racing or other

similar activities.

(10) "Horse racing facilitY"-"-shall mean any facility for the. use of

the general public. for purpose of conducting pari-mutuel wagering,

licensed by the state racing and wagering board, as of January first,

nineteen hundred seventy-seven, except non-profit racing associations,

including buildings, structures, machinery, equipments, facilities and

.appurtenances thereto, the construction, reconstruction, acquisition

and/or improvement of which shall have been approved by the state racing

and wagering board, and which the agency may deem necessary, useful or

desirable in connection with the construction, improvement or operation

of such racing facility.

(11) "Railroad facility"--shall mean, but shall not be limited to,

railroad rights-of-way, beds, bridges, viaducts, tracks, switches and

rolling stock and any other attendant structure, equipment, facility or
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property necessary or appropriate to railroading conducted in

conjunction with industrial, commerical, manufacturing, recreational or

warehousing operations; provided, however, that (i) no agency shall

itself operate a railroad facility for freight or passenger service, but

may lease or otherwise make such facility available to an operator,

subject to an agreement for the maintenance and operation of such

facili ty for freight or passenger service, provided that passenger

service does not constitute the primary purpose of the railroad

facility; (ii) prior to. undertaking any project involving acquisition,

construction, reconstruction, improvement., maintenance, equipping or

furnishing of a railroad facility, an agency shall submit its plans for

the proposed project to the commissioner of transportation; the

commissioner shall, within sixty days of his receipt of the proposal,

submit an analysis of the financial and operational feasibility of the

proposed project, along with any recommendations for modification for

improving the project's viability, to the agepcy, the governor, the

commissioner of commerce, the temporary president of the senate, the

speaker of the assembly and the governing body of the municipality in

which the agency is located; and (iii) no agency shall enter into any

contract for the acquisition, construction, reconstruction, improvement,

maintenance, equipping or furnishing of a railroad facility until

fifteen days after the submission of the analysis and recommendations of

the commissioner of transportation, or seventy-five days after

submission of the agency's plan to the commissioner, whichever is

earlier.

(12) "Educational or cultural facility"--shall mean any facility

identified and called for to implement a state designated heritage area

management plan as provided in title G of the parks, reèreation and
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historic preservation law that is open to the public at iarge as

participants in educational and cultural activities including but not

limited to theaters, museums, exhibitions and festival and interpretive

facili ties, together with buildings, structures, machinery, equipment,

facili ties and appurtenances thereto which the agency may deem

necessary, useful or desirable in connection with the construction,

improvement or operation of any such facility, including overnight

accommodations and other facilities incidental thereto and facilities

that may permit the use of educational or cultural facilities by the

general puölic.

* (13) "Civic facility" - shall mean any facility wh.ich shall be owned

or occupied by anot-for-profit corporation organized and existing under

the laws of this state or authorized to conduct activities in this

state. Such facilities shall not include convention centers, housing

facilities, dorrii tor ies for educational insti tutions or roads,
buildings, water systems, sewer systems, or any pUblic facility for use

by a municipality in the performance of its governmental functions or

medical facilities which are predominately used for the delivery. of
medical services, except that such facilities shall include habilitation

centers and hospices.

* NB Repealed July 2, 2006

* NB There are 2 sb (13)' s

* (13) "Civic facility" - shall mean any facility which shall be owned

or occupied by a not-for-profit corporation or~anized and existing under

the laws of this state or authorized to conduct activities in this

state. Such facilities shall not include convention centers, housing

facili ties, dormi tor ies for educational institutions or roads,

buildings, water systems, sewer systems, or any public facility for use
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by a municipality in the performance of its governmental functions or

medical facilities which are predominately used for the delivery of

medical services, except that such facilities shall include habilitation

centers and hospices.

Notwithstanding thelimi tations contained in the preceding sentence, a

civic facility project may include: (a) dormitories for educational

institutions¡ (b) facilities as defined in article twenty-eight of the

public health law¡ and (c) housing facilities primarily designed to be

. occupied by individuals sixty years of age or older provided that the

total cost of such projects as provided for in paragraphs (a), (b), and

(c) herein does not exceed twenty million dollars. Nothing in this

article shall be deemed to waive any applicable requirement for an

operating facility certificate, consent or any other approval as

provided by law.

* NB Repealed July I, 2006

* NBThere are 2 sb (13) 's

(14) "Financial assistance" - shall mean the proceeds of bonds issued

by an agency, straight-leases, or exemptions from taxation claimed by a

project occupant as a result of an agency taking title, possession or

control (by lease, license or otherwise) to the property or equipment of

such project occupant or of such project occupant acting as an agent of

an agency.

(15) "Straight-lease transaction" - shall mean a transaction in which

an agency takes title, possession or control (by lease, license or

otherwise) to the property or equipment of a project occupant, entitling

such property or equipment to be exempt from taxation according to the

provisions of section eight hundred seventy-four of this article, and no
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financial assistance in the form of the proceeds of bonds issued by the

agency is provided to the project occupant.

(16) "Affected tax jurisdiction" shall mean any municipality or

school district, in which a project is located, which will fail to

receive real property tax payments, or other tax payments which would

otherwise be due, except for the tax exempt status of an agency involved

in a project .

(17) "Payments in lieu of taxes" - shall mean any payment made to an

agency, or affected tax jurisdiction equal to the amount, or a portion

of, real property taxes, or other taxes, which would have been levied by

or on behalf of an affected tax jurisdiction if the project was not tax

exempt by reason of agency involvement.

(18) "Highly distressed area" shall mean (a) a census tract or
'"

tracts or block numbering areas or areas or such census tract or block

numbering area contiguous thereto which, according to the most recent

census data available, has:

(i) a poverty rate of at least twenty percent for the year to which

the data relates or at least twenty percent of households receiving

public assistance; and

(ii) an unemployment rate of at least 1.25 times the statewide

unemployment rate for the year to which the data relates; or

(b) a city, town, village or county within a city with a population of

one million or more for which: (i) the ratio of the full value property

wealth, as determined by the comptroller for the year nineteen hundred

ninety, per resident to the statewide average full value property wealth

per resident; and (ii) the ratio of the income per resident; as shown in

the nineteen hundred ninety census to the statewide average income per
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resident¡ are each fifty-five percent or less of the statewide average¡

or

(c) an area which was designated an empire zone pursuant to article

eighteen-B of this chapter.

(19) "Continuing care retirement community" - s.hall mean any facility

that has been granted a certificate of authority pursuant to article

forty-six or forty-six-A of the public health law and is established to

provide, pursuant to continuing care retirement contracts approved

pursuant to article forty-six of the public heal th law, or

fee-for-service continuing care contracts approved pursuant to article

forty-six-A of the public health law, a comprehensive, cohesive living

arrangement for the elderly, and certified by the commissioner of

health, that (i) has been approved for the issuance of industrial
development agency bonds by the continuing care retirement community

council pursuant to section forty-six hundred four-a of the public

health law except that paragraphs band g of subdivision two of section

forty-six hundr~d föur-a of the public health law shall not apply to a

continuing care retirement community granted a certificate of authority

pursuant to article forty-six-A of the public health law and (ii) is a

not-for-profit . corporation as defined in section one hundred two of the

not-for-profit corporation law that is (a) eligible for tax-exempt

financing under section forty-six hundred four-a of the public health

law and this chapter and (b) is exempt from taxation pursuant to section

501(c)(3) of the federal internal revenue code¡ except that "continuing

care retirement community" shall not include a facility granted a

certificate of authority upon application of a state or local government

applicant.
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§ 856. Organization of industrial development agencies. 1. (a) Upon

the establishment of an industrial development agency by'special act of

the legislature, the governing body of the municipaiity for whose

benefit such agency is established shall file within six months after

the effective date of the special act of the legislature establishing

such agency or before the first day of July, nineteen hundred

sixty-nine, whichever date shall be later, in the office of the

secretary of state, a certificate setting forth: (1) the date of passage

of the special act establishing the agency; (2) the name of the agency;

(3) the names of the members and their terms of office, specifying which

member is the chairman; and (4) facts establishing the need for the

establishment of an agency in such municipality.

(b) Every such agency shall be perpetual in duration, except that if

(l)suchc~rtificate is not filed with the secretary of state within six

months after the effective date of the special act of the legislature

establishing such agency or before the first day of July, nineteen

hundred sixty-nine, whichever date shall be later, or if (2) at the

expiration of ten years subsequent to the effective date of the special

act, there shall be outstanding no bonds or other obligations

theretofore issued by such agency or by the municipality for or in

behalf of the agency, then the corporate existence of such agency shall

thereupon terminate and it shall thereupon be deemed to be and shall be

dissolved.

(c) On or before March first of each year, the secretary of state
shall prepare a list of agencies which failed to file a certificate in

accordance with provisions of paragraph (a) of this subdivision within

the preceding calendar year and transmit a copy of such list to the

state comptroller and the commissioner of the department of economic
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development. On or before March first of each year the commissioner of

the department of economic development shall prepare a list of agencies

which have dissolved pursuant to paragraph (b) of this subdivision or

have ceased to exist pursuant to section eight hundred eighty-two of

this chapter and shall transmit a copy of such list to the state

comptroller.

2. An agency shall be a corporate governmental agency, constituting a

public benefit corporation. Except as otherwise provided by special act

of the legislature, an agency shall consist of not less than three nor

more than seven members who shall be appointed by the governing body of

each municipality and who shall serve at the pleasure of the appointing

authority. Such members may include representatives of local government,

school boards, organized labor and business. A member shall continue to

hold office until his successor is appointed and has qualified. The

governing body of each municipality shall designate the first chairman

and file with the secretary of state a certificate of appointment or

reappointment of any member. Such members shall receive no compensation

for their services but shall be entitled to the necessary expenses,

including traveling expenses, incurred in the discharge of their duties.

3. A majority of the members of an agency shall constitute a quornm.

4. Anyone or more of the members of an agency may be an official or

an employee of the municipality. In the event that an official or an

employee of the municipality shall be appointed as a member of the

agency, acceptance or retention of such appointment shall not be deemed

a forfeiture of his municipal office or employment, or incompatible

therewith or affect his tenure or compensation in any way. The term of

office of a member of an agency who is an official or an employee of the

municipali ty when appointed as a member thereof by special act of the
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and recreation facilities including industrial pollution control
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and shall take into consideration regional and local comprehensive land

use plans and state designated heritage area management plans, and to

sell, convey, mortgage, lease, pledge, exchange or otherwise dispose of

any such property in such manner as the agency shall determine. In the

case of railroad facilities, however, the phrase to use real property or

rights or easements therein shall not be interpreted to include

operation by the agency of rail service upon or in conjunction with such

facilities.

(5 )To make by-laws for the management and regulation of its affairs

and, subject to agreements with its bondholders, for the regulation of

the use of a project or projects.

(6) With the consent of the municipality, to use agents, employees and

facilities of the municipality, paying the municipality its agreed

proportion of the compensation or costs ¡

(7) To appoint officers, agents and employees, to prescribe their

qualifications and to fix their' compensation and to pay the same out of

funds of the agency ¡

(8) (a) To appoint. an attorney, who may be the counsel of the

municipality, and to fix the attorney's compensation for services which

shall be payable to the attorney, and to retain and employ pr i va te

consultants for professional and technical assistance and advice¡

(b) An attorney. actin9 as bond counsel for a project must file with

the agency a written statement in which the attorney identifies each

party to the transaction which such attorney represents. If bond counsel

provides any legal services to parties other than the agency the written

statement must describe the nature of legal services provided by such

bond counsel to all patties to the transaction, including the nature of

the services provided to the agency.
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(9) To make contracts and leases, and to execute all instruments

necessary or convenient to or with any person, firm, partnership or

corporation, either public or private¡ provided, however, that any

. extension of an existing contract, lease or other agreement entered into

by an agency with respect to a project shall be guided by the provisions

of this article ¡

(10) To acquire, construct, reconstruct, lease, improve, maintain,

equip or furnish one or more projects ¡

(11) To accept gifts, grants, loans, or contributions from, and enteE

into contracts or other transactions with, the United States and the

state or any agency of either of them, any municipality, any public or

private corporation or any other legal entity, and to use any such

gifts, grants, loans or contributions for any of its corporate purposes¡

(12) To borrow money and to issue bonds and to provide for the rights

of the holders thereof ¡

(13) To grant options to renew any lease with respect to a~y project

or projects and to grant options to buy any project at such price as the

agency may deem desirable ¡

(14) To designate the depositories of its money ëither within or

wi thout the state ¡

(15) To enter into agreements requir ing payments in lieu of taxes.

Such agreements shall be in writing and in addition to other terms shall

contain: the amount due annually to each affected tax jurisdiction (or a

formula by which the amount due can be calculated), the name and address

of the person, office or agency to which payment shall be delivered, the

date on which payment shall be made, and the date on which payment shall

be considered delinquent if not paid. Unless otherwise agreed by the

affected tax jurisdictions, any such agreement shall provide that
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payments in lieu of taxes shall be allocated among affected tax

jurisdictions in proportion to the amount of real property tax and other

taxes which would have been received by each affected tax jurisdiction

had the project not been tax exempt due to the status of the agency

involved in the project. A copy of any such agreement shall be delivered

to each affected tax jurisdiction within fifteen days of signing the

agreement. In. the absence of any such wr i tten agreement, payments in

lieu of taxes made by an agency shall be allocated in the same

proportions as they had been prior to January first, nineteen hundred

ninety-three for so long as the agency's activities render a prbject

non-taxable by affected tax jurisdictions;

(16) To establish and re-establish its fiscal year; and

(17) To. do all things necessary or convenient to carry out its
purposes and exercise the powers expressly given in this title.

S SS8-a. Compensation, procurement and investment. 1. The compensation

of an officer or full-time employee of the agency (but not including

part-time employees or consultants, including accountants, attorneys and

bond counsel to the agency) shall not be contingent on the granting of

financial assistance by an agency.

2. The provisions of section one hundred four-b of this chapter shall

be applicable to the procurement of goods and services paid for by an

agency for its own use and account.

3. The provisions of sections ten and eleven of this chapter shall be

applicable to deposits and investments of funds for an agency's own use

and account.
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S 858-b. Equal employment opportunities. i. Each agency shall ensure

that all employees and applicants for employment are afforded equal

employment opportunity without discrimination.

2. Except as is otherwise provided by collective bargaining contracts

or agreements, new em~loyment opportunities created as a result of

projects of the agency shall be listed with the New York state

.department of labor community services division, and with the

administrative entity of the service delivery area created by the

federal job training partnership ac.t (P.L. No. 97-300) in which the

project is located. Except as is otherwise provided by collective

bargaining contracts or agreements, sponsors of projects shall agree,

where practicable, to first consider persons eligible to participate in

the federal job training partnership (P.L. No. 97-300) programs whò

shall be referred by administrative entities of service delivery areas

created pursuant to such act or by the community services division of

the department of labor for such such new employment opportunities.

S ~59. Financial records. i. (a) Eaeh agency shall maintain books and

records in such form as may be prescribed by the state comptroller.

(b) Within ninety days following the close of its fiscal year, each

agency or authority shall prepare a financial statement for that fiscal

year in such form as may be prescribed by the state comptroller. Such

statement shall be audited within such ninety day period by an

independent certified public accountant in accordance with government

accounting standards established by the United States general accounting

office. The audited financial statement shall include supplemental

. schedules. listing all straight-lease transactions and bonds and notes
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issued, outstanding or retired during th~ applicable accounting period

whether or not such bonds, notes or transactions are considered

obligations of the agency. For each issue of bonds or notes such

schedules shall provide the name of each project financed with proceeds

of each issue, and whether the project occupant is a not-for-profit

corporation, the name and address of each owner of each project, the

estimated amount of tax exemptions authorized for each project, the

purpose for which each bond or note was issued, date of issue, interest

rate at issuance and if variable the range of interest rates applicable,

maturity date, federal tax status of each issue, and an estimate of the

number of jobs created and retained by each project. For each

straight-lease transaction, such schedules .shall . provide the name of

each project, and whether the project occupant is a not-for~profi t

corporation, the name and address of each owner of each project, the

estimated amoupt of tax exemptions authorized for each project, the

purpose for which each transaction was made ,the method of financial

assistance utilized by the project, other than the tax exemptions

claimed by the project and an estimate of the number of jobs created and

retained by each project.

(c) Within thirty days after completion, a copy of the audited

financial statement shall be transmitted to the commissioner of the

department of economic development, the state comptroller and the

governing body of the municipality for whose benefit the agency was

created.

(d) An agency with no bonds or notes issued or outstanding and no

projects during the applicable accounting period may apply to the state

comptroller for a waiver of the required audited financial statement.

Application shall be made on such form as the comptroller may prescribe.
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(e) If an agency or authority shall fail to file or substantially
complete, as determined by the state comptroller, the financial

statement required by this section, the state comptroller shall provide

notice to the agency or authority. The notice shall state the following:

(i) that the failure to file a financial statement as required is a

violation of this section, or in the case of an insufficient financial

statement, the manner in which the financial statement submitted is

deficient;

(ii) that the agency or authority has thirty days to comply with this

section or provide an adequate written explanation to the comptroller of

the agency's or authority's reasons for the inability to comply; and

(Hi) that the agency's or authority's failure to provide either the

required financial statement or an adequate explanation will result in

the notification of the chief executive officer of the municipality for

whose benefit the agency or authority was. created of the agency's

noncompliance with this section. Where such agency or authority has

failed to file the required statement, the comptroller shall

additionally notify the agency or authority that continued failure to

file the required statement may result in loss of the agency's or

authority's authority to pr.ovide exemptibnsfrbm state taxes.

(iv) If an agency or authority after thirty days has failed to file

the required statement or the explanation in the manner required by

subparagraph (i) of this paragraph, or provides an insufficient

explanation, the comptroller shall notify the chief executive officer of

the municipality for whose benefit the agency or authority was created

and the agency of the agency's or authority's noncompliance with this

section. Such notice from the state comptroller shall further delineate

in what respect the agency or authority has failed to comply with this
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which provides . exemptions from state taxes until such financial
statement is filed and the comptroller shall so notify the agency or

authority and the chief executive officer of the municipality for whose

benefit the agency was created. Provided, however, that nothing

contained in this paragraph shall be deemed to modify the terms of any

existing agreements.

(f) Within thirty days after completion, a copy of an audited

financial statement whích contains transactions of or bonds or notes of

civic facilities as defined in paragraph (b) of subdivision thirteen of

section eight hundred fifty-four of this article, shall be transmitted

by the agency to the commissioner of health, the chair of the senate

finance committee, the chair of the assembly waýs ånd means committee,
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the chair of the senate health committee and the chair of the assembly

health committee.

2. On or before September first of each year, the commissioner of the

department of economic development shall prepare and submit to the

governor, speaker of the assembly, major i ty leader of the senate, and

the state comptroller, a report setting forth a summary of the

significant trends in operations and financing by agencies and

authorities ¡ departures from acceptable practices by agencies and

authorities¡ a compilation by type of the bonds and notes outstanding¡ a

compilation of all outstanding straight-lease transactions¡ an estimate

of the total number of jobs created and retained by agency or authority

projects¡ and any other information which in the opinion of the

commissioner bears upon the discharge of the statutory functions of

agencies and authorities.

3. On or. before April first, nineteen hundred ninety-six, the

commissioner shaii s?bmit to the director of the division of the budget,

the temporary president of the senate, the speaker of the assembly, the

chairman of the senate finance committee, the chairman of the assembly

ways and means committee, the .chairman of the senate local government

committee, the chairman of the senate committee on commerce, economic

development and small business, the chairman of the assembly committee

on commerce, ipdustry and economic development, the chairman of the

assembly local governments committee and the chairman of the assembly

real property taxation committee an evaluation of the activities of

industrial development agencies and authorities in the state prepared by

an entity independent of the department. Such evaluation shall identify

the effect of agencies and authorities on: (a) job creation and

retention in the. state, including the types of jobs created and
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retained: (b) the value of tax exemptions provided by such agencies and

authorities: (c) the value of payments received in lieu of taxes
received by municipalities and school districts as a result of projects

sponsored by such entities: (d) a summary of the types of projects that

received financial assistance: (e) a summary of the types of financial

assistance provided by the agencies and authorities: (f) a summary of

criteria for evaluation of projects used by agencies and authorities:

(g) a summary of tax exemption policies of agencies and authorities: and

(h) such other factors as may be relevant to an assessment of the

performance of such agencies and authorities in creating and retaining

job opportunities for residents of the state. Such evaluation shall also

assess the process by which agencies and authorities grant exemptions

from state taxes and make recommendations for the most efficient ..and

effective procedures for the use of such exemptions. Such evaluation

shall further include any recommendations for changes in laws governing

the operations of industrial development agencies and authorities which

would enhance the creation and retention of jobs in the state.
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and generally describe the financial assistance contemplated by the

agency with respect to the project.

* NB Effective July i, 2006

S 859-b. Special procedure for the provision of financial assistance

to continuing care retirement communities. l. Any applicant for

financing of a continuing care retirement community shall present a

completed application for a certificate of authority and documentation

establishing the continuing care retirement community council's approval

of that application, pursuant to article forty-six of the public health

law.

2. If requested by the agency, the applicant shall present an analysis

dealing with any of the issues identified in paragraph (a) of

subdivision four of section eight hundred seventy-four of this article.

3. Applicants shall present the financial feasibility study, including

a financial forecast . and market study, and the analysis of economic

costs and benefits required by article forty-six of the public health

law.

4. Any information presented by the applicant pursuant to subdivisions

one, two and three of this section shall be made available at the time

required for published notice of the public hearing required by section

eight hundred fifty-nine-a of this article. The agency shall make such

information available during regular office hours in at least two

locations, at least one of which shall be in the city, toWn or village

within which the propose~ project is located. Such notice shall include

a statement indicating the location and times of availability of the

information required by this section.
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5. The industrial development agency may require the applicant to

provide any additional information which it requires in order to meet

the purposes of this article.

S 860. Moneys of the agency. The agency shall have power to contract

. with the holders of any of its bonds or notes as to the custody,

collection, securing, investment and payment of any moneys of the agency

or any moneys held in trust or otherwise for the payment of bonds or

. notes or in any way to secure bonds or notes and to carry out any such

contract. Moneys held in trust. or otherwise for the payment of bonds or

notes or in any way to secure bonds or notes and deposits of such moneys

may be secured in the same manner as moneys of the agency, and all banks

and trust companies are authorized to give such security for such

deposits.

S 861. Notification of budget. Each agency shall mail or deliver to

the chief executive officer and the governing body of the municipality

for whose benefit the agency was established and make available for

public inspection and comment its proposed budget for the forthcoming

fiscal year, no later than twenty business days before adoption. At such

time, the agency shall file its proposed budget with the clerk of the

municipality for whose benefit the agency was established. Such proposed

budget shall contain detailed estimates in writing of the amount of

revenues to be recei ved and expendi tures to be made dur ing the forth

coming fiscal year. Following its consideration of the comments
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received, the agency may revise its budget accordingly and shall file

the revised budget with the clerk of the municipality.

* S 862. Restrictions on funds of the agency. 1. No financial

assistance of the agency shall be used in respect of any project if the

completion thereof would result in the removal of a facility or plant of

the project occupant from one area of the state to another area of the

state or in the abando~ent of one or more plants or facilities of the

project occupant located within the state, provided, however, .that

neither restriction shall apply if the agency shall determine on the

basis of the application before it that the project is reasonably

necessary to di.scourage the project occupant from removing such other

plant or facility to a location outside the state or is reasonably

necessary to preserve the competitive position of the project occupant

in its respective industry..

2. (a) Except as provided in paragraph (b) of this subdivision, no

financial assistance of the agency shall be provided in respect of any

project where facilities or property that are primarily used in making

retail sales to customers who personally visit such facili ties

constitute more than one-third of the total project cost. For the
purposes of this article, retail sales shall mean: (i) sales by a

registered vendor under article twenty-eight of the tax law primarily

engaged in the retail sale of tangible personal property, as defined in

subparagraph (i) of paragraph four of subdivision (b) of section eleven

hundred one of the tax law: or (ii) sales of a service to such

customers. Except, however, that tourism destination projects and

projects óperated by not-for-profit corporations shall not be prohibited
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by this subdivision. For the purpose of this paragraph, "tourism

destination" shall mean a location or facility which is likely to

attract a significant number of visitors from outside the economic

development region as established by section two hundred thirty of the

economic development law, in which the project is located.

(b) Notwithstanding the provisions of paragraph (a) of this
subdivision, financial assistance may, however ,be provided to a project

where facilities or property that are primarily used in making retail

sales of goods or services to customers who personally visit such

facilities. to obtain such goods or services constitute more than

one-third of the total project cost, where (i) the project occupant

would, but for the assistance provided by the agençy, locate the related

jobs outside the state, or (ii) the predominant purpose of the project

would be to make available goods or services which would not, but for

the project, be reasonably accessible to the iesidents of the city,

town, or village within which the proposed project would be located

because of a lack of reasonably accessible retail trade facilities

offering such goods or services, or (iii) the project is located in a

highly distressed area.

(c) With respect to projects authorized pursuant to paragraph (b) of

this subdivision, no project shall be approved unless the agency shall

find after the public hearing required by section eight hundred

fifty-nine-a of this chapter that undertaking the project will serve the

public purposes of this article by preserving permanent, private sector

jobs or increasing the overall number of permanent, private sector jobs

in the state. Where the agency makes such a finding, prior to providing

financial assistance to the project by the agency, the chief executive
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officer of the municipality for whose benefit the agency was created

shall confirm the proposed action of the agency.

3. No funds of the agency shall be used for the purpose of preventing

the establishment of an industrial or manufacturing plant, nor shall any

funds of the agency be given to

attempting to prevent the

any group or

establishment

organization which

of an industrial
is

or

manufacturing plant within this state nor shall such funds be used for

advertising or promotional materials which depict elected or appointed

government officials in either print or electronic media.

* NB Effective until July 2, 2006

* S 862. Restrictions on funds of the agency. No funds of the agency

shall be used in respect of any project if the completion thereof would

result in. the removal of an industrial or manufacturing plant of the

project occupant from one' area of .the state to another area of the state
or in the abandonment of one or more plants or facilities of the project

occupant located within the state, provided, however, that neither

restriction shall apply if the agency shall determine on the basis of

the application before it that the project is reasonably necessary to

discourage the project occupant from" removing such other plant or

facility to a location outside the state or is reasonably necessary to

preserve the competitive position of the project occupant in its

respective industry.

* NB Effective July 2, 2006

S 862-a. Additional restrictions on funds of the agency in connection

with continuing care retirement communities. No resolution authorizing

the issuance of bonds, notes or other obligations of the agency, or for
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providing financial assistance in any respect, for any continuing care

retirement community project shall be adopted unless and until the

project has received a certificate of authorization pursuant to section

forty-six hundred four-a of the public health law, and unless the

project will serve the public purposes of this article by preserving

permanent, private sector jobs or increasing the overall number of

permanent, private sector jobs in the state.

S 864~ Bonds of the agency. (1) The agency shall have the power and is

hereby authorized ,from time to time to issue negotiable bonds for any of

its corporate purposes without limitation as to amount. The agency shall

have power from time to time and wneneverit deems refunding expedient,

to refund any bonds by the. issuance of new bonds, whether the bonds to

be refunded have or have not matured, and may issue. bonds partly to

refund bonds then outstanding and partly for any other purpose

hereinabove described. The refunding bonds may be exchanged for the

bonds to be refunded , with such cash adjus.tments as may be agreed, or

may be sold and the proceeds applied to the purchase or redemption of

the bonds to be refunded. Except as may otherwise be. expressly provided

by the agency, the bonds of every issue shall be special obligations of

the agency payable solely from revenues der i ved from the leas ing , sale

or other disposition of a project, subject only to any agreements with

the holders of particular bonds pledging any particular moneys or

revenues. Whether or not the bonds are of such form and character as to

be negotiable instruments under article eight of the uniform commercial

code, the bonds shall be, and are hereby made, negotiable instruments
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wi thin the meaning of and for all the purposes of the uniform commercial

code, subject only to the provisions of the bonds for registration.

(2) The bonds shall be authorized by resolution of th~ agency and

shall bear such date or dates, mature at such time or times, bear

interest at such rate or rates, payable at such time or times, be in

such denominations, be in such form, either coupon or registered, carry

such registration privileges, be executed in such manner, be payable in

lawful money of the United States of America at such place or places,

either within or without the state, and be subject to such terms of

redemption as sucn. resolution or resolutions may provide. The bonds. may

be sold at puplic or private sale at such price or prices as the ~gency

shall determine.

.(3) Any resolution or resolutions authorizing any bonds or any issue

of bonds may contain provisions, which shall be a part of the contract

with the holders of the bonds thereby authorized, as to:.

(a) pledging all or any part of the revenues derived from the leasing,

sale or other disposition of a project or projects to secure the payment

of the bonds, subject to such agreements with bondholders as may then

. exist;
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pledging such proceeds to secure the payment of the bonds or any issue

of the bonds ¡

(f) the terms upon which additional bonds may be issued and secured¡

the refunding of outstanding or other bonds ¡

(g) the procedure, if any, by which the terms of any contract with

bondholders may be amended or abrogated, the amount of bonds the holders

of which must consent thereto, and the manner in which such consent may

be given¡

(h) vesting in a trustee or trustees such property, rights, powers and

duties intrust as the agency may determine whi~h may include any or all

the ri9hts~ powers and duties of the trustees appointed by the

bondholders and limiting or abrogating the right of the bondholders to

appoint a trustee or limiting the rights, duties and powers of trustee¡

(i) any other matters, of like or different character, which in any

way affect the security or protection of the bonds.

S 866. Notes of the agency. The agency shall have power from time to

time to issue notes and from time to time to issue renewal notes (herein

referred to as notes) maturing not later . than. five years from their

respective original dates for any purpose or purposes for which bonds

may be issued, whenever the agency shall determine that payment thereof

can be made in full from any moneys or revenues which the agency expects

to receive from any source. The agency may secure the notes in the same

manner and with the same effect as herein provided for bonds. The notes

shall be issued in the same manner as bonds. The agency shall have power

to make contracts for the future sale from time to time of the notes, by

which the purchasers shall be committed to purchase the notes from time
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to time on terms and conditions stated in such contracts, and the agency

shall have power to pay such consideration as it shall deem proper for

such commitments. In case of default on its notes or violation of any of

the obligations of the agency to the noteholders, the noteholders shall

have all the remedies provided herein for bondholders. Such notes shall

be as fully negot iable as the bonds of the agency.

S 870. State and municipality not liable on bonds or notes. The bonds

or notes and other obligations of the authority shall not be a debt of

the state or of the municipality, and neither the state nor the

municipality shall be liable thereon, nor shall they be payable out of

any funds other than those of the agency.
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S 872. Bonds and notes as legal investment. The bonds and notes are

hereby made securities in which all public officers and bodies of this

state and all municipalities and municipal subdivisions, all insurance

companies and associations and other persons carrying on an insurance

business, all banks, bankers, trust companies, savings banks and savings

associations, including savings and loan associations, building and loan

associations, investment companies and other persons carrying on a

banking business, and all other persons whatsoever except as hereinafter

provided, who are now or may hereafter be authorized to invest in bonds

or notes or other obligations of the state, may properly and legally

invest funds including capital in their control or belonging to them.

The bonds or notes are also hereby made securities which may be

deposited with and .shall be received by all public officers and bodies

of this state and all municipalities and municipal subdivisions for any

purpose for which the deposit of bonds or other obligations of this

state is now or may hereafter be authorized.

S 874. Tax exemptions. (1) It is hereby determined that the creation

of the agency and the carrying out of its corporate purposes is in all

respects for the benefit of the people of the state of New York and is a

public purpose, and the agency shall be regarded as performing a

governmental function in the exercise of the powers conferred upon it by

this title and shall be required to pay no taxes or assessments upon any

of the property acquired by it or under its jurisdiction or control or

supervision or upon its activities.
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(2) Any bonds or notes issued pursuant to this title, together with

the income therefrom, as well as the property of the agency, shall be

exempt from taxation, except for transfer and estate taxes.

(3) Payments in lieu of taxes received by the agency shall be remitted

to each affected tax jurisdiction within thirty days of receipt.

(4) (a) The agency shall establish a uniform tax exemption policy,

with input from affected tax jurisdictions, which shall be applicable to

the provision of financial assistance pursuant to section eight h-6ndred

fifty-nine-a of this chapter and shall provide guidelines for the

claiming of real property, mortgage recording, and sales tax exemptions.

Such guidelines shall include, but not be limited to: period of

exempt ion: percentage of exemption:. types of projects for which

exemptions can be claimed: procedures for payments in lieu of taxes and

instances in which real property appraisals are to be performed as a

part of an application for tax exemption: in addition, agencies shall in

adopting such policy consider such issues as: the extent to which a
project will create or retain permanent, private sector jobs: the

estimated value of any tax exemptions to be provided: whether affected

tax jurisdictions shall be reimbursed by the project occupant if a

project does not fulfill the purposes for which an exemption was

provided: the impact of a proposed project on existing and ~roposed

businesses and economic development projects in the vicinity: the amount

of private sector investment generated or likely to be generated by the

proposed project: .the demonstrated public support for the proposed

project: the likelihood. of accomplishing the proposed project in a

timely fashion: the effect of the proposed project upon the environment:

the extent to which the proposed project will require the provision of

additional services, including, but not limi ted to additional
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. educational, transportation, police, emergency medical or fire services;

and the extent to which the proposed project will provide additional

sources of revenue for municipalities and school districts.

* (b) The uniform tax exemption policy established pursuant to this

section shall be reviewed and readopted by the agency on or before April

first, nineteen hundren ninety-nine following a public hearing. Notice

of this hearing shall be given to the chief executive officer of each

affected tax jurisdictions at least sixty days before the hearing. Prior

tò the hear ing the agency shall review, and respond to any

correspondence received from any affected tax jurisdiction. The agency

shall allow any representative of an affected tax jurisdiction to

address the agency at the hearing. The agency shall develop and submit a

report to the affected tax jurisdictions sixty days prior to the hearing

which details the projects which the agency has assisted in the previous

five years and shall include information specific. to each project

including the period of exemption; the type of project; .the estimated

percentage of .exemption by year; . the estimated value of any other

assistance provided by the agency; whether commitments for payments in

lieu of taxes were made and 'met, the estimated value of such payments by

year and affected tax jurisdiction; the estimated amount of private

sector investment generated by the project; and the extent to which the

project created or retained permanent, private sector jobs.

* NB Effective until July i, 2006

* (b) The agency shall establish a procedure for deviation from the

uniform tax exemption policy required pursuant to this subdivision. The

agency shall set forth in writing the reasons for deviation from such

policy, and shall further notify the affected local taxing jurisdictions

of the proposed deviation from such policy and the reasons therefor.
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* (c) The agency shall establish a procedure for deviation from the
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uniform tax exemption policy required pursuant to this subdivision. The

agency shall set forth in writing the reasons for deviation from such

policy, and shall further notify the affected local taxing jurisdictions

of the proposed deviation from such policy and the reasons therefor.

Such notice to the affected tax jurisdictions shall be given to the

chief executive officer of each affected tax jurisdiction at least
thirty days prior to the meeting of the agency at which the agency shaii

consider whether to approve such proposed deviation. Prior to taking

final action at said meeting, the agency shall review and respond to any

correspondence received from any affected tax jurisdiction regarding

such proposed deviation. The agency shall aiiow any representative of an

affected tax jurisdiction present at such meeting to address the agency

regarding such proposed deviation.

* NB Effective until July I, 2006

(5) Payments in lieu of taxes which are delinquent under the agreement

or which an agency fails to remit pursuant to subdivision three of this

section, shall be subject to a late payment penalty of five percent of

the amount due which shall be paid by the project occupant (where taxes

are delinquent because of the occupant' s failure to make the required

payment) or the agency (because of the agency' s failure to remi t

pursuant to subdivision three of this section) to the affected tax

jurisdiction at the time the payment in lieu of taxes is paid. For each

Inonth, or part thereof, that the payment in lieu of taxes is delinquent

beyond the first month, interest shall accrue to and be paid to the

affected tax jurisdiction on the total amount due plus a late payment
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S 876. Tax contract by the state. The state covenants with the

purchasers and with all subsequent holders and transferees of bonds or

notes issued by the agency pursuant to this title, in -consideration of

the acceptance of and payment for the bonds or notes, that the bonds and

notes of the agency issued pursuant to this title and the income

therefrom, and - ali moneys, funds and revenues pledged to payor secure

the payment of such bonds or notes shall at all times be free from

taxation except for estate taxes and taxes on transfers by or in

contemplation of death.

S 878. Remedies of bondholders and noteholders. (1) In the event that

the agency shall default in the payment -of principal or of interest on

any issue of the bonds or notes after the same shall become due, whether
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twenty-five per centum of the principal amount of such bonds or notes

then outstanding, to annul such declaration and its consequences.

(3) The supreme court shall have jurisdiction of any suit, action or

proceeding by the trustee on behalf of bondholders or noteholders. The

venue of any such suit, action or proceeding shall be laid in the county

in which the project or projects are located.

( 4) Before declar ing the pr incipal of all such bonds due and payable,

the .trustee shall first give thirty days' notice in writing to the
agency.

(5) Any such trust~~, whether or not the issue of bonds represented by

such trustee has been declared due and payable, shall be entitled as of

right to the appointment of a receiver of any part or parts of a

project, the revenues of which are pledged for the secur i ty of the bonds

of such issue, and such receiver may enter and take possession of such

part or parts of the project and, subject to any pledge or agreement

with bondholders or noteholders, shall take possession of all moneys and

other property derived from or applicable to the acquisition,
construction, operation, maintenance and reconstruction of such part or

parts of the project and proceed with the acquisition of any necessary

real property in connection wi th the project that the agency. has

covenanted to construct, and with any construction which the agency is

under obligation to do and to operate, maintain and reconstruct such

part or parts of the project and collect and receive all revenues

thereafter arising therefrom subject to any pledge thereof or agreement

wi th bondholders or noteholders relating thereto and perform the public

duties and carry out' the agreements and obligations of the agency under

the direction of the court. In any suit, action or proceeding by the

trustee, the fee, counsel fees and expenses of the trustee and of the
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receiver, if any, shall constitute taxable disbursements and all costs

and disbursements allowed by the court shall be a first charge on any

revenues derived from such project.

(6) Such trustee shall, in addition to the foregoing, have and possess

all of the powers necessary or appropriate for the exercise of any

functions specifically set forth herein or incident to the general

representation of bondholders or noteholders' in the enforcement and

protection of their rights.

S 880. Actions against the agency. (1) In an action against the agency

founded upon tort, the complaint shall contain an allegation that at

least thirty days have elapsed since the demand, claim or claims upon

which the action is founded were presented to a member of the agency and

to its secretary or to its chief executive officer, and that the agency

has neglected or refused to make an' adjustment or payment thereof for

thirty days after the presentment.

(2) In a case founded upon tort, a notice of claim shall be required

as a condition precedent to the commencement of an action or sp~cial

proceeding against the agency or an officer, appointee or employee,

thereof, and the provisions of section fifty-e of the general municipal

law shall govern the giving of such notice. No action shall be commenced

more than one year after the cause of action therefor shall have

accrued.

S 882. Termination of the agency. Whenever all of the bonds or notes

issued by the agency shall have been redeemed or cancelled, the agency
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shall cease to exist and all rights, titles, and interest and all

obligations and liabilities thereof vested in or possessed by the agency

shall thereupon vest in and be possessed by the municipality.

S 883. Conflicts of interest. All members, officers, and employees of

an agency or authority shall be subject to the provisions of article

eighteen of this chapter.

S 884. Public bidding. The provisions of any law relating to the
requirement of public bidding with respect to the construction of public

facilities or projects shall not be applicable to the acquisition,

construction, . reconstruction, improvement, maintenance, equipping and

furnishing of projects authorized by this act.

S 886. Title not affected if in part unconstitutional or ineffective.

If any section, clause or provision of this title shall be
unconstitutional or be ineffective in whole or in part, to the extent

that it is not unconstitutional or ineffective, it shall be valid and

effective and no other section, clause or provision shall on account

thereof be deemed invalid or ineffective.

S 888. Inconsistent provisions in other acts superseded. Insofar as

the provisions of this title are inconsistent with the provisions of any

other act, general or special, or of any local laws of the municipality,
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the provisions 'of this. ti tIe shall be controlling except in cases of

inconsistency with the Indian law.

* S 917. New York City Industrial Development Agency. (a) Legislative

intent. It is the policy and intent of the City of New York to promote

the economic welfare of its inhabitants and to actively promote,

attract, encourage and develop economically sound commerce and industry

through governmental action for the purpose of preventing unemployment

and economic deter ioration by the creation of a. New York City Tndustr ial

Development Agency. It is recognized that the viability and integrity of

the residential communities in New York City should be protected and

maintained so that no person be deprived of his place of residence by

any condemnation for economic or iindustrial development undertaken

pursuant to this article.

(b) For the purpose of this section "city" means the city of New York.

(b-l) For the purposes of this section, "rail freight facility" shall

mean, but shall not be limited to, railroad rights-of-way, beds,

bridges, viaducts, tracks, switches and any other attendant structure,

facility, fixture or property necessary or appropriate for rail freight

transportation conducted in conjunction. with industrial, commercial,

manufacturing, or warehousing operations solely for the purpose of

providing or improving freight rail service between an industrial or

commercial facility or group of such facilities in physical proximity to

one another and a main line railroad track, freight yard or other means

of connection to main line railroad facilities ¡ provided, however, that

(i) with respect to any rail freight facility project the New York

Industr ial Development Agency shall be restricted solely to

City

the
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provision of financial assistance for such rail freight facility; (ii)

that the project may not include any main line track (except to the

extent that the project may include replacement of the amount of main

line track used for passenger and/or freight service required to provide

a suitable connection), any passenger facilities of any kind, or any

rights-of-way, bridges or viaducts used for any purpose other than the

rail transportation of freight from the industrial, commercial,

manufacturing or warehousing facility or facilities to be served by the

.rail service to the main line track or other freight facility, provided,

however, that nothing herein shall prohibit the project from including

bridges or viaducts with separate provision for pedestrian traffic when

it is determined that a separate pedestrian walkway is necessary or

desirable for safety purposes; (Hi) prior to undertaking the financing

of any rail freight facility the New York City Industr ial Development

Agency shall submit a written description of such rail freight facility

. project to the commissioner of transportation who shall, within thirty

days of receipt of such description, provide written comments on such

project to the New York City Industrial Development Agency; and (iv) the

New York City Industrial Development Agency shall not enter into any

contract for providing financial assistance to such rail freight

facility project until the earlier of either the date on which the New

York City Industrial Development Agency addresses the comments of the

commissioner of transportation to the satisfaction of such commissioner,

or, if such commissioner has not submitted written comments, forty-five

days after the New York City Industrial Development Authority . submitted

the written project description required by paragraph (iii) of this

subdivision.
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** (c) For the benefit of the city and the inhabitants thereof an
industrial development agency, to be known as the New York City

Industr ial Development Agency, is hereby established for the

accomplishment of any or all of the purposes specified in title one of

article eighteen-A of this chapter, except that it shall not have the

power to construct or rehabilitate any residential facility or housing

of any nature and kind wnatsoever, nor shall it use any of its funds to

further the construction or rehabilitation of any residential facility

or housing of any nature and kind whatsoever. It shall constitute a body

corporate and politic, and be perpetual in duration. It shall only have

the powers and duties conferred by title one of article. eighteen-A of.

this chapter upon industrial development agencies as of January 1, 1973

except that it shall have the power to finance a rail freight facility

and it shall have the power to finance a civic facility as such project

is defined in subdivision thirteen of section eight hundred fifty-four

of . this chapter and it shall not have the power of condemnation. In the

exercise of the powers conferred upon such agency with respect to the

acquisition of real property by article eighteen-A of this chapter such

agency shall be limited to the geographical jurisdictional limits of the

ci ty.

** NB Effective until July 2,2006

** (c) For the benefit of the city and the inhabitants thereof an
industrial development agency, to be known as the New York City

Industrial Development Agency, is hereby established for the

accomplishment of any or all of the purposes specified in title one of

article eighteen-A of this chapter, except that it shall not have the

power to construct or rehabilitate any residential facility or housing

of any nature and kind whatsoever, nor shall it use any of its funds to
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further. the construction or rehabilitation of any residential facility

or housing of any nature and kind whatsoever. It shall constitute a body

corporate and politic, and be perpetual in duration. It shall only have

the powers and duties conferred by title one of article eighteen-A of

this chapter upon industrial development agencies as of January i, 1973

except that it shall have the power to finance a rail freight facility

and it shall not have the power of condemnation. In the exercise of the

powers conferred upon such agency with respect to the acquisition of

real property by article eighteen-A of this chapter such agency shall be

limited to the geographical jurisdictional limits of the city.

** NB Effective July 2, 2006

(d) It shall be organized in a manner prescribed by and be subject to

the. provisions. of title one of article eighteen-A of this chapter,

except that its board shall consist of fifteen members. Among its

membership shall be the city comptroller, the city administrator of the

economic development administration, the corporation counsel. of such

ci ty and the chairman of the ci ty planning commission of such city, each

of whom shall have the power to designate an alternate to repr~sent them

at board meetings with all the rights and powers, including the right to

vote, reserved to all board members, provided that such designation be

in writing to the chairman of the board. Six of the remaining eleven

members shall be appointed by the mayor of such city upon consultation

with the economic development council, business and labor organizations

and elected officials and five shall be appointed by the mayor upon

designation by the borough improvement boards of such city, one member

from each borough.

(e) The Mayor shall designate the chairman of the board, who shall

serve at the pleasure of the Mayor.

~PRlD ON RECCLED PAER



GEN MUICIPAL LAW - 47 - 06/28/06

(f) The terms of the directors first appointed by the Mayor, other

than the chairman of the board shall be as follows:

four shall serve for terms of one year each, two of whom shall have

been designated by the borough improvement boards;

three shall serve for terms of two years each, two of whom shall have

been designated by the borough improvements boards;

three shall serve for terms of three years each, one of whom shall

have been designated by the borough improvement boards¡ thereafter the

successors of all ten such directors shall serve for terms of three

years each. The Mayor shall fill any vacancy which may occur by reason

of death, resignation, or otherwise in a manner consistent with the

original appointment. Members may be removed by the Mayor for cause

after a hearing upon ten days' written notice. Such members shall

receive no compensation for their services but shall be entitled to the

necessary expenses, including traveling. expenses, incurred in the

discharge of their dúties.

(g) The chief executive officer of the agency shall be appointed by a

two-thirds vote of the board of directors.

(h) The agency, its members, officers., and employees; shall be subject

to article fourteen of the civil service law and for all such purposes

the agency shall be deemed the "public employer" and its members,

officers and employees shall be deemed "public employees"; provided,

however, that chapter fifty~four of the New York City Charter, chapter

fifty-four of the Administrative Code of the City of New York, and

executive order number fifty-two dated September twenty-ninth, nineteen

hundred sixty-seven, issued by the Mayor of the City, shall apply to the

agency, its members, officers and employees except that section eight of

said executive order shall not be applicable. The agency shall establish
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general and special grievances as defined in chapter fifty-four of the

Administrative Code of the City except as otherwise provided in
i

collective bargaining agreements.

(i) The City shall have the power to make, or contract to make grants

or loans, including but not limited to grants or loans of money, to the

agency in such amounts, upon such terms and. conditions and for such

period or periods of time as in the judgment of the City and the agency

are necessary or appropriate for the accomplishment of any of the

purposes of the agency.

(j) Theci ty shall have the power to condemn property for transfer to

the New York City Industrial Development Agency under title one of

article eighteen-A of this chapter upon the request of two-thirds of the

members of the Board of Directors of the New York city industr ial

development agency. No property shall be condemned on behalf of the

agency which is zoned "residential" as defined in the zoning resolution

of the city, or which is occupied in whole or in part as a dwelling or

residence.

(k) For the purpose of this section "governing body" as used in such

title one of article eighteen-A of this chapter shall mean the Mayor of

the City. Except as otherwise provided in this section, the agency, its

members, officers and employees, and its operations and activities shall

be governed by the provisions of title one of article eighteen~A of this

chapter.

(l) The city shall save harmless and indemnify any person who is

serving or has served as a director or officer or as employee of the New

York City Industrial Development Agency against any financial loss

arising out of or in connection with any claim, demand, suit or

jUdgment, based on a cause of. action involving allegations 'that
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pecuniary harm was sustained by any person as a result of any

transaction, act or omission to act of the Industrial Development Agency

or of any action or inaction or vote of any director, officer or

employee of such Agency unless such individual is found by a final

judicial determination not to have acted in good faith for a purpose he

reasonably believed to be in the best interests of the Agency or not to

have had reasonable cause to believe that his conduct was lawful.

Provided, however, that such individual must transmit to the corporation

counsel of the city of New York any notice of claim, summons or

complaint or other analogous paper served on him wi thin ten days of its

receipt unless prevented from doing so by compelling circumstances. The

corporation counsel shall, without charge, represent any such individual

unless unable to do so by reason of conflict of interest. In the event

that the corporation counsel is unable to give such representation, the

ci ty of New York shall indemnify the indi vidual for any reasonable

. Ii tigatiòn expense incurred by him.

'* NB There are 2 S 9l7's
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CERTIFICATE OF ESTABLISHNT

'OF '" ,
" NEW YORK CITY INDUSTRIA :OEVELOPMENT AGENCY

, -
'For Filing with Secretary ~f State r

i - ------------ ----------- - -------- ----------, '
THIS is to certify that the NEW YORK cI'JY INDUSTRIAl.. .

DEVELOPMET AGENCY (the "Agency") has been established 'by special"( ~.)r

:åct of the 'New Yo'rk-State 'Legislature. "The folIowing facts. and

,infor,mation ar'e set- forth pursuant to Section 856 of the New York

State Indu~trial'Development Agency Act:

1. The special act establishing the Agency ~as passed by

the New York State Legislature on June 15. 1974. and became Chapter 1082
¡

of the Laws of 1974, effective .imme4iately.

2. The name. öf the Agency is: NEW YORK' CITY INDUSTRIAL

DEVELOPMENT AGENCY.
~

3. The names of the',members of the Agency." . their Chairman"

~ and their term of office are as follows:

NAM TITLE TERM OF OFFICE.

William S. Brennan
. .

At pleasure of the Mayor of

the City of New York'

Chairman'

'. Richard Lewisohn Member Three-rear. ,teI:

Harrison J. Goldin ,~__..__MeI?ber,
"Comptroller of the
City o.f New York

Termnates at the expiration of
the term of his muni,cipal office

'.

STA"" 0"" ...---.. ,.' , ....., Yon
Di:.f..~~:.-.... ,~:;.,..... ..R-~ -.... J ufo b'TATE

F.!) NÜ~! 2 71374

a ..-: (i "" ',1

t1:.r:"'/r:-"-; .,. l



'- Ni\:l1 TI TLE . , .
TERM o.F OFFICE

Alfred Eisenpreis- 'l1ember
Adminis trator 'of
Econoinc 'Development

. Admn is t:r a,tion

.Tèrminates at the expirat'ion;

of the term 'of his municip,.l '.

office. ',¡

Adrian' P.. Burke
Corporation C9unsel

Member Termnates at thee~iration

of the term' o,f his municipal

office.

John Zuccotti
.Chairman - èi ty' .

. Planning. COmrSSiOB

-ï(eÍber, Terminates at the' expiration.
of the term of his, muicipal
office.

Edgard~ N. Vazquez Basso Member . I-year term

J'osephJ. Holzka . Member 2-year term

Bruce Lle~e~lyn' Member 3-year term

Joseph J. Solar Member I-year term

Dr. Eugene Callender Member 2-year term

. Samuel Plotkin Member 3-:year term

Bernard Richards Member I-year term

. . .Thomas Schleier Member l-ye~r term

c: i* ., .
...:I..-:....,np¡~~........,.." "

I'~l7....;..::-~...:;Å' t.? ;.: .." "

~ ~OV2.11974- .',

j:' t7 U -.. .",,~" lc ~ ~~-. . : .. ¡:~l
.' .

....,"L'!. -l:..../: - .--.... :'1 l B""'n":' t ~ .."'.w...."".: OD~_¡).

Jerome .B. Sheir Member 2-year term

4. The facts es tablishing the need for the Agency in

" .the municipality are as fpllows: The City of New York desires

(i) to promote the economic welfare 'andthe health of its



. '-_ t.. .'

. _~/" ~nhab~t~nts , 

(ii) to. ac.t~vely ,~rom~te,' a~~i;à~t,. eIicouräge and

r :. develop.an econonically soUnd èoierce .and industry for:'~hé.
~ purpóse of pre~nting unemeployment and economic;' deteriroratlon

~d (iii) to abate and control pollution 'of lånd, áir and water:' ~
. or

The purpose of, the. Agency i~ to pr,omote, d~velo~ and eilcourage'

and assist in the ~cquiring, 'èonstructio'fi, r'econstructinK, im-.. .
proving~ maintaining and, equipping ,~nd fu~ishing of ,indust~ial,

ninufacturing, warehousiI1g~,' cönm~rcial,: r~seär~h 'a:nd pollution

controt £ae-ilities --d thereby to,' advance the' job oppotÓ-ilities,

general prospe;-ïty, economic welfare and health of the i,nhaõitants,
of the City of New York~

.. .., . ..

TÎE .MAYOR 'OF THE, CITY OF. N'ËW Y,ORI(
t ...,.......
.' .
... ... ,.-.,'- .

s . ,

... ,# '~./ ./ ."'Y ~. -,--'-'- ,- , /" - '.,,.- /~,¿;:-?,,;-.-:;.J.¿: .(~:..~.;?Z~. 1 .

~.._...

By:
Clerk of the City of New

First Deputy City Crer~

York. .. It. .... . _ . ..... - ... - . ..:'. . ". . .
. ..... ...-

- ~.~~~~..~.'.~.~:~:.~~~. ;~?-~~

~:';':-, (iOV2-71974 ~,
(7 '.? ,(;ii "'_ .''7 .,. --- "....~ .

l:" .!-~ -,'''-- ..--~

- /.;'" (o-r(,

,.... (/ ' . ,'.!
. ' . :-;. "'-"'('11" r-~, '__t). Oi,17 :.
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IDA BOAR OF DIRCTORS
MEMBERS (15)

Mayoral Appointments (6):

. Andrew M. Alper, Chairman

. Barbara Basser-Bigio

. Robert D. Santos

. Joshua Sirefian

· Albert V. De Leon

· Derek B. Park, Vice Chairan

Mayoral Appointments based on Borough President Designations (5):

· José L. Orengo - Manhattn

. Joseph i. Douek - Brooklyn

· Rafael A. Salaberros - Bronx

. Bernard Haber - Queens

. Julius Rendinaro - Staten Island

Ex Offcio Members (4):

· Michael A. Cardozo, Esq., Corporation Counsel of The City of New York

· Daniel L. Doctoroff, Deputy Mayor for Economic Development and Rebuilding of The City of

New York

· Amanda M. Burden, Chair of the City Planing Commssion of The City of New York

· Wiliam C. Thompson, Jr., Comptroller of The City of New York

C:\Documents and Settngs\macd\l Settngs\Temra hitemet Files\0LK4\MEMBERS - Current list of Membe.doc
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THE CITY OF NEW YORK
OFFICE OF THE MAYOR

NEW YORK, N. Y. 10007

June 13,2005

Ms. Barbara Basser-Bigio
40 East 80th Street, Apt. 15B

.. New York, New York 10021

bear Ms. Basser-Bigio: /'

Pursuant to the authority vested in me as Mayor by Section 917 of the General
Municipal Law of the State of New York, I am pleased to appoint you as a member of the
New York City Industrial Development Agency (IDA).

Your appointment is effective immediately and is for the remainder of a thee-year
. term ending on September 30, 2005, to be immediately followed by a full three-year term
ending on September 30, 2008.

On behalf of the people of New York City, I extend my thanks and

congratulations to you. I am grateful you have agreed to share your time and experience

with the IDA Board, and I wish you the very best.

Sincerely,

Michael R. Bloomberg
Mayor

. MR:jb ~

cc: Andrew M. Alper, IDA Chair

;.-;



THE CITY OF NEW YORK
OFFICE OF THE MAYOR
NEW YORK, N. Y. 10007

June 13, 2005

Robert D. Santos, Esq.
39-12' Packard Street

. Sunnyside Gardens, New York 11104

Dear Mr. Santos: /' .

Pursuant to the authority vested in me as Mayor by Section 917 of the General
Municipal Law of the State of New York, I am pleased to appoint you as a member ofthe
New York City Industrial Development Agency (IDA).

Your appointment is .effective immediately and is for the remainder of a 

three-yearterm ending on September 30, 2005, to .be immediately followed by a fuII three-year term
ending ,on September 30, 2008.

On behalf of the people of New York City, r extend my thanks and
congratulations to you. I am grateful you have agreed to share your time and experience
with the IDA Board, and I wish you the very best.

Sincerely,
:g

~

~
Michael R. Bloomberg
Mayor

i!~
~
i;~'j
~"1. MRB:jb

cc: Andrew M. Alper, IDA Chair
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~HE C,TY OF' NEW YORK
OFFICE OF THE MAYOR
. NEW YORK. N. Y. 10007

June 1 3, 2005

Mr. Josh "Sirefian
. 60 Pineapple Street, Apt. 4A
Brooklyn, New York 11201

. Dear Mr. Sirefian:/

Pursuant to the authority vested in me as Mayor by Section 917 of the General
Municipal Law of the State of New York, i am pleased to appoint you as a member of 

theNew York City IndustTÍal Development Agency (IDA).

Your appointment is effective immediately for the remainder of a three-year tenn
expiring on September 30, 2006.

On behalf of the people of New York City, i extend my thanks and
congratulations to' you. i am grateful you have agreed to share your time and experience
with the IDA Board, and J wish you the very best. '

Sincerely,

¡'~.1

~~

.,:.:.

Michael R. Bloomberg
Mayor

MRB:jb

~
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THE CITY OF NEW YORK
OFFICE OF THE MAYOR
. NEW YORK, N. Y. 10007

June 13, 2005

Albert V. De Leon, Esq.
140 8th Avenue, Apt. 2P
Brooklyn, New York 11215

. . 

Dear Mr. De Leon/

Pursuant to the authority vested in me as Mayor by Section 917 of the General
Municipal Law ofthe State of New York, I am pleased to appoint you as amember of the
New York City Industrial Development Agency (IDA).

Y ollr appointment is effective immediately and is for the remainder of a three-year
term expiring on September 30,2007.

On . behalf of the people. of New York City, I extend my thans and
congratulations to you. I am grateful you have agreed to share your time and experience

with the IDA Board, and I wish you the very best.

Sincerely,

Michael R. Bloomberg
Mayor

MR:jb ,
i-

~

cc: Andrew M. Alper, IDA Chair

.'-
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THE ÇlïY OF NEW YORK
OFFICE OF THE MAYOR
. NEW YORK. N. Y. i0007

June 1 3, 2005

Derek B. Park, Ph.D.
Trump Pare Tower
l06 Central Park South
New York, New York 10019/Dear Dr. Park:

Pursuant to the authority vested in me as Mayor by Section 9.1 7 of the General
Municipal Law of the State of New York, J am pleased to appoint you as a member of 

theNew York City Industrial Development Agency (IDA).

Your appointment is effective immediately for a three-year tenn expinng on
'September 30,2007.

On behalf of the people of New York City, J extend my thans and
congratulations to you. J am grateful you have agreed to share your time and experience
with the IDA Board, and J wish you the very best.

Sincerely,

Michael R. Bloomberg
Mayor

MRB:jb ~
m

~
cc: Andrew M. Alper, IDA Chair

!i
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THE CITY OF NEW YORK
OFFICE OF THE MAYOR

NEW YORK, N. Y. IQ007

July 11, 2005

José L Orgo, Es.
260 Eat 10th Strt, Apt 9

New Y ork'New York 10009

Dea Mr. Orgo: /'

Followig your designation by the Man Borough Prident, and puruat to
the authonty vested in me as Mayor by Section 917 of the Gener Muncipal. Law of the
'State of New York I an plead to appoint you as a member of the New York City

. .:Industral Development Agency (IA).

Your appointment is effective imedately and is for the reaider of a the-yea
: te expiniig on November 20, 200.

On behaf of the people of New Y 9rk City, I extend my than and
congrations to you. I am greful you have agr to share your time and exerience

with the IDA Board, and I wih you the ver bes

Sincerly,

~~
Michal R. Bloomberg
Mayor

MR:Jò

cc: Andrw M. Al
C. Vítgia Fields

. .. . r...
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CERTICATE AS TO APOIN

as ame~ber ofthe
NEW YORK CI INUSTRI DEVELPPMENT AGENcY

for fig with the

SECRTARY OF STATE OF .
, 'f STATE OF NEW YORK

Ths is to ce ti RAAE A SALI!OS li be apin as ofFebai
If) ,2004, as a.MER of the NEW YORK CI lNUSlR DEVPME

. . .AOl!CY, Whch li be duly eslihe by Ch 1082 of lIe La of1974, as ll

. New York New York.
Dated: Febniai Ii; , 2004 '.

. New York, NewYorl
Dated: $l.. ./ ~ ~. 2004

(gc-
VICTORL ROBLES

, City Clerk, Clerk of the Councij
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AGENCY GENERA CERTIFICATE

We, the undersigned Deputy Executive Director and an Assistant Secretary of
New York City hidustral Development Agency (the "Agency"), a corporate governental
agency constituting a body corporate and politic and a public benefit corporation organzed and
existing under the laws of the State of New York, HEREBY CERTIFY as follows (all capitalized
terms used but not defined herein shall have the respective meanings set forth in the Lease
Agreement referred to herein):

1. The following persons are the members of the Agency, holding the

offces, if any, set forth opposite their names:

Joshua J. Sirefian
Derek B. Park
Danel L. Doctoroff

Chairman
Vice Chairman
Deputy Mayor for Economic Development and Rebuilding of The
City of New York (ex offcio)
Corporation Counsel of The City of New York (ex officio)
Comptroller of The City of New York (ex offcio)
Chairperson of the City Planning Commission of The City of New
York (ex offcio)

Michael A. Cardozo, Esq.
Wiliam C. Thompson, Jr.
Amanda M. Burden

Barbara Basser-Bigio
Albert V. DeLeon
Joseph i. Douek
Bernard Haber
J osé L. Orengo
Julius Rendinaro
Rafael A. Salaberros
Robert D. Santos

Kei Hayashi is the Executive Director ofthe Agency.
Maureen P. Babis is the Deputy Executive Director of the Agency.
Meredith J. Jones, Esq. is the General Counsel of the Agency.
Jason Wright is the Chief Financial Officer ofthe Agency.
Richard E. Marshall, Esq. is the Vice President for Legal Affairs of the Agency.
Deo Singh is the Treasurer ofthe Agency.
Chrstopher Malin is the Assistant Treasurer of the Agency.

2. That attached hereto is a true and correct copy of the bylaws of the

Agency as in effect on the date hereof, and that said copy has been compared by us with the
original thereof on file in the Minute Book of the Agency and that said copy is a correct copy
thereof and of the whole of said bylaws, and that the same has not been altered, amended or
repealed, but is in full force and effect.

3. That attached hereto are true, correct and complete copies of the notice of
the meetings of the Agency held on August 9, 2005 and on April 11, 2006, which notices were
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given pursuant to the bylaws of the Agency and duly sent to each member of the Agency, all in
accordance with the applicable provisions of the Agency's bylaws.

4. That attached to the Record of Proceedings (being those documents

delivered on the date hereof referred to below (the "Record of Proceedings")) is a true, correct
and complete copy of each of the Lease Agreement, dated as of November 1, 2006 (the "Lease
Agreement"), between the Agency and J & J Farms Realty Joint Venture, as lessee (the
"Lessee"); the Company Lease Agreement, dated as of November 1, 2006 (the "Company
Lease"), between the Lessee and the Agency; and the Guaranty Agreement, dated as of
November 1, 2006, from the Lessee, J & J Farms Creamery, hic. and Fisher Foods of Queens
Corp. (collectively, the "Sublessees"), and Michael Oberlander, Pearl Oberlander, Simon
Friedman and Morrs Schlager, as individual guarantors (collectively, the "Individual
Guarantors"), to the Agency (each of the documents and agreements referred to above in this
paragraph 4 being, collectively, the "Agency Documents"), each of which was duly approved
and authorized by the members of the Agency by a resolution on April 11 , 2006, and each of
which was executed and delivered by the officers of the Agency authorized to do so, and that
none of the Agency Documents has been modified, supplemented, amended, rescinded, repealed
or canceled, but each continues in full force and effect.

5. That attached hereto is a tre, correct and complete copy ofthe resolutions

duly adopted by the Agency on August 9, 2005 and on April 11, 2006 (collectively, the
"Resolutions"), accepting the application of the Sublessees for processing and undertaking a
straight-lease transaction for the Project, and (1) authorizing financial assistance in the form of a
straight-lease transaction for the improvement and renovation of the Facility, the leasing of the
Facility Realty to the Agency, and the subleasing of the Facility Realty to the Lessee;

(2) authorizing the execution and delivery of the Agency Documents; and (3) approving other
matters in connection therewith.

6. That the Resolutions were duly adopted at meetings of the Agency duly

called and held on August 9,2005 and on April 11, 2006, that a quoru was present and acted
throughout each such meeting, and that the Resolutions are in full force and effect and have not
been further modified or amended, and the form of each of the Agency Documents as approved
at the April 11, 2006 meeting is substantially in the form as executed and delivered on the date
hereof.

7. The Agency is a corporate governental agency constituting a body
corporate and politic and a public benefit corporation of the State of New York duly organized
and existing under the laws of the State of New York, paricularly the Act. The Agency is
authorized to provide financial assistance to the Lessee and the Sub lessees in accordance with
the Act pursuant to a straight-lease transaction for the improvement and renovation of the
Facility, to lease the Facility Realty from the Lessee, and to sublease the Facility Realty to the
Lessee for sub-sublease of the Facility Realty to the Sub lessees for the purpose of promoting,
developing, encouraging and assisting in the improvement and renovation of a commercial
facility and thereby advancing the job opportities, general prosperity and economic welfare of
the people ofthe State of New York and to improve their standard ofliving.
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8. The Agency has complied with the provisions of the Act and has full
power and authority pursuant to law and the Act to act with respect to all transactions
contemplated by the Resolutions and each of the Agency Documents and to carr out and
consumate all other transactions contemplated by each of the aforesaid documents.

9. The execution and delivery of each of the Agency Documents, and

compliance with the provisions thereof, wil not conflict with or constitute on the par of the

Agency a violation of the Constitution of the State of N ew York or a violation of, breach of or
default under its bylaws or any statute, indenture, mortgage, deed of trst, note agreement or
other agreement or instrument to which the Agency is a party or by which the Agency is bound,
or, to the knowledge of the Agency, any order, rule or regulation of any court or governental
agency or body having jurisdiction over the Agency or any of its activities or properties; and all
consents, approvals, authorizations and orders of governental or regulatory authorities that are
required of the Agency for the consumation of the transactions contemplated thereby have

been obtained.

10. There is no action, suit, proceeding or investigation at law or in equity, of
which the Agency has notice, by or before any cour or public agency, nor, to the best knowledge
of the Agency, is there any basis therefor, wherein an unfavorable decision, ruling or finding
would adversely affect the transactions contemplated by any of the Agency Documents, or that
in any way would adversely affect the validity of the Agency Documents, the Resolutions or any
agreement or instrument to which the Agency is a pary and that is used or contemplated for use
in consummation of the transactions contemplated by the Lease Agreement.

11. The Agency makes no representation or warranty concernng the financial
position or business condition of the Lessee, either of the Sub lessees, or any of the Individual
Guarantors, nor does it represent or warrant as to the correctness of any statements or

representations made or materials fushed by or on behalf of the Lessee, either of the

Sublessees or any of the hidividual Guarantors in connection with the Project.

12. No controversy or litigation of any nature of which the Agency has notice
is now pending or, to the best knowledge of the Agency, threatened (either in state or Federal
cours) against or affecting the Agency restraining or enjoining or questioning or affecting,
directly or indirectly, the validity of or the authority for the making and entering into of any of
the Agency Documents or any proceedings taken by the Agency with respect to the foregoing, or
the organization, creation, corporate existence or powers of the Agency or the title of any of the
present offcers to the respective offces, or the right or power of the Agency to acquire,

construct or improve the Project or mortgage, sell, assign, lease or sublease the Project property.

13. The seal that has been impressed upon this certificate is the legally
adopted, proper and only offcial corporate seal of the Agency.

14. To the best knowledge of the Agency, each of the representations,
waranties and covenants of the Agency set forth in Section 1.3 of the Lease Agreement is tre
and correct in all material respects as of the date hereof as if such representations, waranties and
covenants were made as of the date hereof, and the Agency has complied with all of the terms of
the Lease Agreement to be complied with by the Agency on or prior to the date hereof.
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15. The copies of each of the Agency Documents being delivered this day are
tre, correct and complete copies of such documents as executed, and attached hereto are true,
correct and complete copies of the Resolutions as adopted, and neither the Agency Documents
nor the Resolutions have been fuher modified, amended or rescinded as ofthe date hereof.

16. The Agency Documents and any and all other agreements and documents
required to be executed and delivered by the Agency in order to carr out, give effect to and
consumate the transactions contemplated by the Lease Agreement have each been duly
authorized, executed and delivered by the Agency, and, as of the date hereof, each is in full force
and effect, and each constitutes the valid, binding and enforceable obligation of the Agency, and
the Agency is entitled to the benefits of the same.

17. To the best knowledge of the Agency, no legislation, ordinance, rule or
regulation has been enacted or introduced or favorably reported for passage by any governental
body, department or agency of the State of New York or of The City of New York, and no
decision by any cour of competent jursdiction of such State or City has been rendered that
would adversely affect the exemption from all taxation (except for transfer and estate taxes) in
the State of New York or The City of New York of the Agency or of any similar body and all
properties owned by it or by such similar body.

18. With respect to each of the Agency Documents, we further certify that we
have made a careful inquiry of each member, officer and employee of the Agency having the
power or duty to (a) negotiate, prepare, authorize or approve any of the Agency Documents or
authorize or approve payment thereunder, (b) audit bils or claims under any of the Agency
Documents, or (c) appoint an officer or employee who has any of the powers or duties as set
forth above, as to whether or not such member, offcer or employee has an interest (as defined
pursuant to Aricle 18 of the General Municipal Law) in any of the Agency Documents, and,
upon information and belief, as a result of such inquiry, no such member, offcer or employee
has any such interest in any of the Agency Documents.

19. Attached hereto is a true, correct and complete copy of (i) the notice of
public hearig published on March 7, 2006 in the New York Post in compliance with

Section 859-a of the New York State Industral Development Agency Act, (ii) a transcript of the
hearing so held on April 6, 2006, and (iii) notice of such hearng given to the Mayor of The City
of New York.

(Intentionally Left Blan)
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WE FURTHER CERTIFY that on the date or dates ofthe execution of each ofthe
Agency Documents, and on the date hereof, we are the duly appointed and qualified incumbents
of the offices of the Agency set forth below our respective names, and the signatures appearing
above our respective names are our signatures.

IN WITNSS WHEREOF, the undersigned have hereunto set their official
signatures and the corporate seal of the Agency this November 20, 2006,

NEW YORK CITY INUSTRIL
DEVELOPMENT AGENCY

(SEAL)

BY:~ yV
Maureen P. Babis
Deputy Executive Director

By:L~
Assistant Secretar

I HEREBY CERTIFY that the signatues of the officers of New York City
hidustral Development Agency that appear above are true and genuine, and that I know said
officers and know them to hold the offices set opposite their names.

Signature

~.
Title

Vice President for Legal Affairs
New York City hidustral Development Agency
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REVISED 7/09/96

BY-LAWS OF.NE YORK CITY
INDUSTRIAL DEVLOPME AGENCY

Pursuant to'the aüthority contåined in Section 858, Title
I~f Article 18-A of the General 'Municipal Law, as set out in
Chapter 1030 of the Laws' of 1969, and Section 917 of the General
Municipal Law as set out in chapter 1082 of the Laws of 1974 of the
State of New York, the New York City Industrial Development Agency
hereby approves the following by-laws for the regulation of its
acti vi ties:

ARTICLE I
The Agency

Section 1.1. Description. The New York city Industrial
Development Agency (the "Agency") is a corporate governmental
agency of the State of New York, constituting a body corporate and
politic and a public benefit corporation, created by and having the
powers and functions' set forth in the General Municipal Law,
Article ia-A, and Section 917 thereunder (collectively referred to
as the "ACt ").

Section 1.2. Membership. The membership of the Agency
shall consist of fifteen members, who shall constitute the Board of
Directors (the II Board 

II ) and shall be selected and shall hold office
as provided in the Act.

Section 1.3. Offices. The principal office of the
Agency shall be located in the City, County and State of New York.
The Agency may also have öther offices at such places within the
State of New York as it may from time to time designate by
resolution.

Section 1.4. Seal. (1) The official seal of the
Ägency shall be in the form of a. circle and shall bear the name of
the. Agency .and .the year of its creation. Such seal may also
include such other insignia as may be approved by the Board.

.:;.
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. (2) In the execution 'on behalf of the Agency of any
instrument, document, writing, notice or paper it shall not be
necessary to affix the official seal of the Agency 'thereon, and any
such instrument, document, writing, notíce or vaper when executed
without said seal affixed thereon shall be of the same force and
effect and as binding on the Agency as if said official seal had
been affixed thereon in each instance.

(3) The official seal need not be impressed on any
instrument, document~ writing, notice or paper, but the same shall
be sufficiently sealed if the official seal or a facsim~le thereof
is engraved, imprinted or otherwise reproduced thereon.

(4) The Secretary or the Executive Director, or in
the absence of' the Secretary or the . Executive Director, the
Chairman may certify as to the official seal or its facsimilé as of
any date or with respect to any instrument, document, writing,
notice or paper and. any such certification shall be conclusive as
'to the form of said official seal and that any such instrument,
document, writing, notice or paper has been duly and properly
sealed by the Agency.

Section i _ 5 . Fiscal Year.
Agency shall begin on the first day of
and shall end at the close of business
the following calendar year.

The fiscal year of the
July in each calendar year,
on the 30th day of June in

ARTICLE II
Officers

Section 2. i. Appointment. The officers of the Agency
shall be a Chairman and a Vice-Chairman, who shall be members, and
an Executive Director, Treasurer, Secretary, Assistant Treasurers
and such other officers as it may be determined by the Board, who
shall have. such duties, powers and fUnctions as hereinafter
provided, all of whom shall be elected by the Board, e~cept the
Chairman, who shall be designated by the Mayor of The City of New
York.

Section 2.2. Terms of Office. All officers of the
Agency other than the Chairman, shall hold office at the pleasure

0: \IDAFORM\796BYLAY -2-
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of the Board. The Chairman shall serve as such àt the pleasu~e of
the Mayor of The City of New York as provided in the Act.

Section 2.3., Chairman. The Chairman shall preside at
all meetings of the Agency, but, for any particular meeting of the
Agency, the Chairman måy delegate the responsibility to S9 preside
to any member or officer of the Agency. He shall sign by manual or
facsimile signature and execute on behalf of the Agency all
agreements, deeds, contracts, notes, bonds, trust indentures or
other evidences of indebtedness when so authorized by resolution of
the Agency, .and shall perform such other duties as may be
'prescribed for him by law or by the Agency. The Chairman shall
submit to the Board such recommendations and information as he may
consider proper concerning the business, affairs and polìces of the
Agency.

Section 2.4. Vice-Chairman. The Vice-Chairman, during
the absence or disability of the Chairman, shall have all the
powers and pEn; form , all the duties of the Chairman. The Vice-
Chairman shall àiso perform such other duties as the Board shall
prescribe or designate. In case of the resignation or the death of
. the Chairmån, the Vice-Chairman shall perform such duties a~ are
imposed on the Chairman until such time as the Mayor of The City of
New York designates a new Chairman.

Section 2.5. Secretary. The Secretary shall record all
the votes and record the minutes of the Agency in a journal to be
kept for that' purpose; attend to the serving of notices of all
meetings when required; shall keep in safe custody the seal of the
Agency and shall have power to affix such seal to all papers or
other documents as may be required and may certify by manual or
facsimile signature to the seal of the Agency or its facsimile;
shall perfo~ all duties as the Agencymay designate.

Séction 2.5 (1) . Assistant Secretary. The Assistant
Secretary shall exercise such powers and perform such duties as
from time to time may be assigned to him by the Board. At the
request. of the Secretary or in his absence or disability, the
Assistant Secretary shall perform. all the duties of the Secretary
and when so acting shall have all the powers of and shall be
subj ect to all the restrictions upon the Secretary.

O:\IDAFORM\796BYlftY -3-
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Section 2.6. Treasurer. The Treasurer shall 'b~ the
chief financial officer of the Agency and shall exercise general
supervision over the receipt, custody and disbùrsement of all
Agency funds and securities, except as otherwise provided by
resolution and shall cause the same to be deposited forthwith in
the name of the Agency in such bank or banks as the Board may

. designate .

The Treasurer shall sign all instruments of indebtedness,

orders and checks for the payments of moneys by the Agency pursuant
to ,the direction of the Board, unless otherwise authorized' by
resolution of the Board. Except as otherwise authorized by
resolution of the Board, all such instruments of indebtedness,

. orders and checks shall be . countersigned by the Chairman, Vice-
Chairman or Executive Director.

The Treasurer shall have charge of the treasury and
supervision of receipts, deposits and disbursements of all Agency
moneys. He shall cause to be maintained full and accurate and
separate accounts of the various funds and moneys under his
supervision. The Treasurer shall at a reasonable time exhibit the
said books and acco~ts showing all 'receipts and ~xpenditures, to
any'member of the Agency during business hours and he shall cause
to be rendered an accounting of the current financial condition of
the .Agency at each regular meeting and a full financial report at
each annual meeting covering the Agency's prior fiscal year. Hè
shall have such other powers and duties as are conferred upon him
by the Board or by any special or general law.

Section 2.7. 'Assistant Treasurer. The Assistant
Treasurer shall exercise such powers and perform such duties as
from time to time may be assigned to him by the Board. At the
. request of the Treasurer or in his absence or d~sability, the
Assistant Treasurer shall perfo~ al~ the duties. of the Treasurer
and when so acting shall have all the powers of and shall be
subject to all the restrictions upon the Treasurer.

Section 2.8. Executive and other Committees. The Board
may by resolution passed by a majority of the members of the Board
then 'in office, designate an Executive Committee which to the
extent provided in such resoluti?n shall have all the authority of
the Board which may be delegated and shall have and exercise such
powers of the Board in the management of the business and affairs

0: \lDAFOR\796BYLAY -4-
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of the Agency and may authorize the seal of the Agency to be
affixed, to all papers which may require it. The Executive
Committee may consist of the Chairman öf the Board~ 'Vice-Chairman,
the Secretary, the Treasurer, the Assistant Secretary and Deputy
Mayor/Administrator of. the Economic Development Administration, his

or her 're~resentative, or such other or additional persons
designated by resolution of the Board. The Board may by resolution
designate other committees of the Board each to consist of at least
three members which. to the extent provided in such resolution shall
have the authority of the Board which may be delegated. The Board
may by resolution designate members to act as alternative members
of any committee, other than the Executive Committee, to repiace
absent members at meetings of the Committee. The Board may
establish a Chairman of the Executive Committee with sùch powers, .
duties or responsibilities as are imposed pursuant to the
resolutions of the Board or Executive Committee. The Exe~utive
Committee shall keep minutes of all proceedings: and report such
minutes to the Board when required. Each other committee shall
keep such minutes to carry out its delegated duties and to report
thereon to the Board.

section 2: 9. Other Officers. All other officers of the
Agency shall perform such duties pertaining. to their. respective
offices as may be assigned to them from time to time by the Board,
or the Chairman. Such other officers who are not members, shall
receive such compensation as may be authorized by the Board.

Section 2.10. Office:is Holding Two or More Offices. Any
two or more offices may be held by the same person, except as
othe~ise provided by Law. No officer shall execute or verify any
instrument in more than one capacity if such instrument be required
by, law or otherwise to be executed or verified by any two or more
officers.

Section 2.11. Duties of Officers may be Delegated. In
case of the absence or disability of any officer of the Agency, or
in the case of a vacancy in any office or for any other reason that
the Board or the Chairman may deem sufficient, the Board or the
Chairman, except as otherwise provided by law or these By-Laws, may
delegate, for the time being, the powers or duties of any officer
to any other officer or to any member.
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Section 2.12. Executive 'Director. The Execntive
Director shall be the chief executive officer and shall be
appointed by the Board by a two-thirds vote of thè'members of the, .
Board then in office and shall be responsible for the
administration of its affairs. He shall be the general manager of
the Agency. He, shall exercise 'supervision and control of all
administrative functiops of the Agepcy. He shall be responsible
for the implementation of all resolutions i orders i programs or
projects of the Agency. He shall act for and in place of any

absent officer or employee of the Agençy, except the Chairman i

Vice"'Chairmanl Secretary or Treasurer of the Agency. The Executive
. Director, as well as the Chairman i shall have the power to sign and

execute on behalf of the Agency. all contracts i notes i bonds or
other evidence of indebtedness and to affix arid attest to the seal
of the Agency when so authoriz~d by resolution of the Agency. He
shall attend all meetings of the Agency with the right to take part
in the discussion and to recommend such measurers as he may deem
necessary or expedient i and shall perform such other duties and
have such other powers as may be prescribed for him by law of the
Board. He shall have all necessary incidental powers to perform
and exercise any of the duties and functions specified above or
lawfully delegated to him.

Section 2.12 (1) . Deputy Executive Director. The
Deputy Executive Director shall be appointed by the Board by a
majority vote of the members of the Board. At the request of the
Executive Director or in. his absence or disability , the Deputy
Executive Director shall perform all the duties of the Executive

'Director and when so acting shall have the powers of and shall be
subject to all the restrictions upon the Executive Director.

Section 2..13. Additional Duties. The Officers of the
Agency shall perform such other duties and functions as may i from
time to timei be required by the Board, by its. By-Laws i or its
rules and regulations.

Section 2.14. Additional Personnel. The Board may
appoint such other officers and employees. as the Agency may require
for the performance of its duties i and fix and determine their

qualifications, duties and compensation. The Board may also
appoint counseli fixing compensation for services i ,whichi if
permitted by law, shall be payable in addition, to other official
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compensation, and may retain and employ private consultant$ for
professional and technical assistance and advice.

Section 2.15. Compensation of Members. Members shall
receive no compensation for their services as members. The Board
may by resolution provide for reimbursement of all necessary
expenses~ including travel expenses incurred in the . discharge of
their duties as members.

Section 2.16. Removal of Officers. Any officer
appointed by the Agency shall serve at the pleasure of the Board.
The Executive Director may be removed by a two-thirds vote of the
members of the Board then in office at a meeting providing notice _
thereof; all other officers may be removed upon a 'vote of a
majority of the Board then in office at a meeting providing notice
thereof.

Section 2.17. General. Counsel. The Gen'eral Counsel
shall be appointed by' the Board by a maj ori ty vote of the members
öfthe Board present at such meeting. The General Counsel shall
provide legal representation in connection with all of the Agency's
proce~dings and activities, ,and shall perform all the duties as the
Agency may designate.

ARTICLE I II
Meetings

Section 3.1. (a) Annual Meeting. The Annual Meeting
of the Board shall be held on the second Tuesday in November of
each year or such earlier or later date in' each calendar year as
. may be designated in the notice or waiver of notice. of such
meeting.

(b) Regular Meetings. Regular meetings of the
Board for the transaction of any lawful business of the Agency
shall be helrl on the second Tuesday in each month at such time and
place as designated in a notice to be given to the members by the
Chairman, Vice-Chairman or Executive Director. WQen any regular
meeting of the Board falls upon a holiday observed by the Agency,
the meeting of the Board shall be held upon such other day as the
members may previously designate 'by resolution, and if no such day
is designated the meeting shall be held at the same hour on the
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next Tuesday following the said holiday or holidays. Any regular
meeting of the Agency may be dispensed with by appropriate
resolution adopted by the members at any prior ", meeting of the
Board, or by an appropriate resolution adopted by.the members at a
special meeting held in lieu of a monthly, regular meeting.

Section 3.2. Special Meètings. The Chairman, may , when
he deems it desirable, and shall upon a written request of ~three
members, call or direct the Executive Director to call a special
meeting of the Board for the purpose of transact~ng any business
designated in the notice, or a written agenda accompanying the
notice. At such special meeting, no business shall be considered
other than as designated in the notice, but if a~l members of the
Board are present. at a special meeting, with or witnout notice
thereof, and all are agreeable thereto, any and all business may be
transacted at such special me~ting.

Section 3.3. Notice. Notice of the time and place of
each meeting of the Agency shall be given to each member by mail at
least five calendar days before such meeting or personally or by
telegram or cable at least twenty-four hours, before such meeting.
Except as otherwi,se provide~ in. Article IV" re;Lating to the
amendment of these By-Laws, Section 2.16, relating to removal of
officers, and in Section 3.2 relating to specia,l meetings, such.
notice need not specify the matters to be considered at the
meeting . N~tices by mail shall be deemed to have been given when
mailed to each member at his address appearing on records of the
, Agency i and notices by telegram or cable shall b.e deemed to have
been given when presented for transmission to an office of the
telegram or cable company, addressed as in the case of notices by
mail.

Section 3.4 . Waiver of Notice. Notice of any meeting
of the Agency need not be given to a member if waived in writing by
him either before or after such meeting i or if he shall be present
at such meeting. No notice n~ed be given of any meeting if all the.
members then in office shall be present thereat. Notice of an
adj ourned meeting need not be given to any member present at the
time of the adj ournment.

Section 3.5. Quorum and Notice.' A maj ority of the
members shall constitute a quorum for the transaction of any
business or the exercise of any power or function of the Board and,
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except as otherwise provided in these By-Laws or by any special or
general law, any act taken by vote of a majority of those present
at any meeting at which a quoru~ is present shall he' the act of the
Board. A majority of the members present at any meeting, whether
or not constituting a quorum, may adjourn the meeting to another
time and place.

Section 3. 6 . Order of Business. At the regular meeting
of the Board, the following shall be the order of business:

1. Roll CalL.
2 . . Reading, and approval of minutes of previous

meeting
3 . Reports of the Treasurer
4 . Bond Resolutions
5. Reports of Committees
6. Inducement .Resolutions,
7. Unfinished Business
8. New Business
9. Adj ournment

Äll resolutions shall be in writing and shall be recorded
in. the' journal of the proceedings of the Agency.

The foregoing oT-der of business may be changed or
modi£ied at any regular meeting by a resolution of the members made
immediately following the roll call or prior to such meeting by
service upon each member of a written agenda with the nGtice of
meeting provided in Section 3.3. of this Article..

Section 3.7 _ Certification of Instruments. Each
officer of the Agency shall have the authority, when necessary or
appropriate, to certify the records¡ proceedings, rules and..
regulations, and other instruments. of the Agency and to affix and
attest to the official seal of the Agency on contracts and other
instruments of the Agency.

Section 3.8. Action by Written Consent of Members. Any
action required or permitted to be taken by the Board, other than
adoption of a bond resolution or an inducement resolution, or any
action required or permitted to be taken by any committee of the
Board may be taken without a meeting if all members of the Board or
the committee consent in writing to the adoption of a resolution
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authorizing the action.
thereto by the members

_ with the minutes of the

The resolution and the written consents
of the Board or committee shall be filed
proceedings of the Board or committee.

Section 3.9. Action Taken by Telephone Communications.
Any action required or permitted ta be taken by the Board, other
than adoption of a bond resolution or in inducement resolution,' or
any action required or parmitted to' be ta-ken by any committee
thereof may b~ taken when anyone or more members of the Board or
any committee thereof participates in a meeting of such Board or
committee by means of a conference telephone ,or similar
communications equipment allowing all persons p~rticipating in the
meeting to hear each ot'her at the same time. Participation by such
means shall constitute presence in person at a meeting:

ARTICLE IV
By- Laws

Section 4.1. Amendments. These By-Laws may be amended,
supplemented or repealed by majority vote of the members then in
office at any meeting of the Bo~rd if either all the members then
in office are present at such meeting or notice of the proposed
amendment, supplement, or repeal shall have been included in the.
notice or waiver of notice of such meetings.

ARTICLE _ V
Policies and Procedures

Section 5 ~ i. Tha Agency by resolution may adopt such
rules, regulations, policies, and procedures _ as it may deem
necessary and appropriate to the operation so long as the same
shall not be contrary to these By-Laws- as they may be amended from
'time to time.

S~ction 5.2. Audit of Records and Accounts. (1) The
Agency shall annually secure a certified audit by accountants
designated by the Board of its financial records and accounts in
its possession and under its supervision and shall file a copy of
such certified audit with the Mayar~ and upon request, with the
Council of the City of New York, within one-hundred and twenty days
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after the close of the Agency's fiscal year for its proceedings and

its activities during the preceding fiscal year.

(2)" The Board may authorize any other operating
statement which it may determine is required for its operation.

ARTICLE VI
Miscellaneous Provisions

Section 6.1. Indemnification. The Agency shall, to the
fullest extent permitted by law, inderrify: any' person made or
threatened to be made, a party to any action or' proceeding, other
than a criminal action, by reason of the fact that such 'person,. his
testator or intestate, was a director or an officer or employee of
the Agency or served at the request of the Agency, as a director or
an officer or employee of any subsidiary of the Agency ~ against
judgments, fines, amounts paid in settlement and reasonable
èxpenses, including, attorneys' fees, 'actually and necessarily
incurred as a result of such action or proceeding (including any
appeal therein), providing (a) such director, officer or employee
acted in good ~aith ,for a ,purpose which he reasonably ,believed to
be in the best interests of the Agency and (b) it is not. determined
in any action or proceeding that such director, officer or employee
'acted without reasonable cause to believe that this conduct was
lawful, and' (c) such person, his testator or intestate, shall have
first exhausted all the rights and remedies granted, and shall have
satisfied all the obligations imposed by subdivision (1) of Section
917 of the General Municipal Law as set out in Chapter 958 of the
Laws of 1977 of the State of New York.
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-d New York City
I a Industrial Development Agency

August 2nd, 2005

To the Members and Alternates of the Board of Directors:

Andrew M. Alper, Chairman
Derek Park, Vice Chairman
Amanda M. Burden, Chair of the City Planning Commission of The City of New York
Michael A. Cardozo, Esq., Corporation Counsel of The City of New York
Da~iel L. Doctoroff, Deputy Mayor for Economic Development and Rebuilding
Wiliam C. Thompson, Jr., Comptroller of The City of New York
Barbara Basser-Bigio
Albert V. De Leon
Barry Dinerstein
Joseph Douek

'-Bernard Haber
Michael Kalt

Jose L. Orengo, Esq.
Julius Rendinaro
Rafael Salaberrios

Rita Salls
Robert D. Santos, Esq.
Josh Sirefman
Leonard Wasserman, Esq.

A meeting of the Board of Directors of the New York City Industrial Development Agency
("NYCIDA") wil be held on Tuesday, August 9th, 2005, at 9:00 a.m. at the offices ofthe New York City
Economic Development Corporation ("NYÇEDC"), 4th Floor Conference Room, 110 Wilam Street, New
York, New York. Kindly confirm your attendance by callng I1ir Sadikay at (212) 312-3831.

As required by law, a public hearing on projects to be presented at this Board meeting wil be held
at 10 a.m. on Thursday, August 4th, 2005, in the offices of the NYCEDC. Applications and related
information to be discussed at the August hearing were made available starting Friday, July 29th, 2005.

- Please notify David Shelley at (212) 312-3581 if you are interested in obtaining any of this background
material. Also, you are welcome to attend these hearings. In case you are unable to attend the hearing,
staff wil summarize for you in writing any issues raised at the hearing and provide copies of any written

l testimony for your review in advance of the comig Board meetig. NYCIDA's next public hearing wil
take plàce on Thursday, September 8th, 2005 at 10:00 a.m. and the next Board meeting wil be held on
Tuesday, September 13t\ 2005 at 9:00 a.m.

In addition to the items contained in this Board book, there may be a walk-in item related to a
contract request. Staff wil fàx you this item if and/or when it becomes finaL.

We look forward to seeing you on August 9t\ 2005.

-110 William Street, New York, NY 10038.212.619.5000

Sincerely,

4-- rl~
Kei Hayashi
Deputy Executive Director
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. New York City

I a Industrial Development Agency

NOTICE OF MEETING
OF

BOAR OF DIRCTORS
NEW YORK CITY INDUSTRI DEVELOPMENT AGENCY

A meeting of the Board of Directors of the New York City Industrial Development Agency wil bt:
held on Tuesday, August 9, 2005, at 9:00 a.m. at the offices of the New York City Economic
Development Corporation, 110 Wiliam Street, 4th Floor Conference Rooin, New York, New York.

A. Minutes of the July 12, 2005 Meeting

B. Interim Financial Statements (June'200S)

C. Officer Appointment

D. New Transaction Resolutions
a. Acme Metal Cap Co., Inc. and

American Star Cork Co., Inc.
b. American National Red Cross

c. Bnos Bais Yaakov of Far Rockaway
d. BP Air Conditioning.Corp.

e. Canada Dry Bottling Company of New York, L.P.

Pepsi-Cola'Bottling Company of New York, Inc.
f. Coronet Parts Manufacturing Company, Inc.

g. J & J Farms Creamery Co., Inc.

and Fisher Foods of Queens, Inc.
h. Jewish Community Center of Staten Island, Inc.
i. Miler Day Care Center, Inc. d//a Basic Trust

j. SKH Trading Company, Inc. (d.b.a Wonder Foods)

k. Special Needs Facilties Pooled Program Round X
a. Life's WORC, Inc.
b. Queens Parents Resource Center, Inc.

c. Services for the Underserved, Inc.

d. Women's League Community Residences, Inc.

e. Young Adult Institute, Inc. .

Additional Resolutions
a. Bank of America Corporation

b. Trey Whitfield School

c. Tri-State Camera Exch., Inc.

d. Van Blarcom Closures, Inc.

I
-110 Wiliam Street, New York, NY 10038.212.619.5000



F. Other Item for Consideration
a. Item Regarding Proposal for Purchase Contract

G. Progress Report

~ ~9-
Deputy Executive Director

l



New York City
Industria.1 Development Agency

110 Wiliam Street, New York, NY 10038
212/619.5000, Fax: 212/312.3908
ww.nycedc.comlnycida

April 4, 2006

To the Members of the Board of Directors and their Alternates:

Andrew M. Alper, Chairman
Derek Park, Vice Chairman
Amanda M. Burden, Chair of the City Planng Commission of The City of New York
Michael A. Cardozo, Esq., Corporation Counsel of The City of New York
Danel L. Doctoroff, Deputy Mayor for Economic Development and Rebuilding
Wiliam C. Thompson, Jr., Comptroller of The City of New York
Barbara Basser-Bigie
Albert V. De Leon
Bar Dinerstein
Joseph Douek
Bernard Haber
Jose L. Orengo, Esq.
Rafael Salaberros
Rita Salls
Robert D. Santos, Esq.
Josh Sirefian

Mattew Wambua
Leonard Wasserman, Esq.

A meeting of the Board of Directors of the New York City hidustral Development Agency
(the "Agency") wil be held at 9:00 a.m. on Tuesday, April 11, 2006, at the offices of the New
York City Economic Development Corporation (''NCEDC''), 4th Floor Conference Room,
110 Wiliam Street, New York, New York. Please confrm your attendance by callng llr
Sadikayat (212) 312-3831.

As required by law, public hearngs on projects to be presented at this Board meeting will be
held at 10 a.m. on Thursday, April 6, 2006, at the offces ofthe NYCEDC. Applications and
related information to be discussed at the April heargs were made available staring Friday,
March 31, 2006, Please notify David Shelley at (212) 312-3581 if you are interested in
obtainig any of this background materiaL. You are of course welcome to attend the heargs.
hi any event, we wil send to you in advance of the Board meeting a sumar of any issues
raised and a copy of any wrtten testimony submitted.

Following the AprilBoard meeting, the Agency's next public hearng wil take place at 10:00
a.m. on Thursday, May 4, 2006 and the next Board meeting wil be held on Tuesday, May 9,
2006.

We look forward to seeing you on April 11.

Sincerely,

~tw.~.
Steven M. Berzin
Executive Director



New York City
Industrial Development Agency

110 William Street, New York, NY 10038
212/619,5000, Fax: 212ß 12.3908
ww.nycedc.com/nycida

NOTICE OF MEETING OF THE BOAR OF DIRCTORS

A meeting of the Board of Directors ofthe New York City Industral Development
Agency wil be held at 9:00 a.m. on Tuesday, April 

11, 2006.at the offices of the
New York City Economic Development Corporation, 4th Floor Conference Room,
110 Wiliam Street, New York, New York.

~~~- - /w-~.,
Steven M. Berzin
Executive Director



TI-Inducement
J&J Farms Creamery, Inc.

RESOLUTION OF NEW YORK CITY INUSTRIAL DEVELOPMENT
AGENCY AUTHORIlNG, AS PART OF THE AGENCY'S INUSTRL
lNCENTIV PROGRA, A REAL ESTATE HOLDlNG COMPAN ON
BEHAF OF J&J FARS CREAMRY, lNC. AN FISHER FOODS OF
QUEENS CORP. TO RENOVATE, IMROVE AND EQUI A
COMMRCIA FACILITY AS A STRAGHT LEASE TRASACTION
CONSISTlNG OF THE IMPROVEMENT AN EQUIPPlNG OF AN
APPROXITELY 57,430 SQUAR FOOT BUIDlNG LOCATED AT
57-48 49TH STRET, IN MASPETH, NEW YORK FOR USE BY J&J
FARS CREAMRY, lNC. AN FISHER FOODS OF QUEENS CORP.
IN THE DISTRIUTON OF DAIY PRODUCTS, FOR LEASE BY TH
AGENCY, SUB-LEASE TO A RELATED REAL ESTATE HOLDlNG
COMPAN AN SUBSEQUENT SUB-SUBLEASE TO J&JFARS
CREAMRY, lNC. AN FISHER FOODS OF QUEENS CORP. AN TO
TAK OTHER PRELIMARY ACTION

WHREAS, New York City Industrial Development Agency (the "Agency") is authorized under
the laws of the State of New York, and, in parcular, the New York State hidustral Development Agency
Act, constituting Title 1 of Arcle 18-A of the General Municipal Law, Chapter 24 of the Consolidated
Laws of New York, as amended, and Chapter 1082 of the 1974 Laws of New York, as amended

(collectively, the. "Act'), to promote, develop, encourage and assist in the acquiring, constrcting,
reconstrcting, improving, maintaining, equipping and fuishing. of industral, manufactug,

Warehousing, civic, commercial and research facilities and thereby advance the job opportties, general

prosperjty and economic welfare of the people uf the State of New York and to improve their prosperity
and stadad of living; and

WHREAS, J&J Far Creamery, Inc. ("J&1) and Fisher Foods of Queens Corp., an affiiate
of J&1 (collectively, the "Applicant") has entered into negotiations with offcials of the Agency with
respect to the renovation, improvement and equipping of an approximately 57,430 square foot building
upon an approximately 77,420 square foot parcel of land located at 57-48 49th Street, in Maspeth, New
York (the "Facilty") by the Applicant 

or a related real estate holding company (collectively, the
"Company") on behalf of the Applicant, all for use by the Applicant in the distbution of dairy products
(the "Project"), for lease to the Agency from, through or for the benefit of the Company, sublease to the
Company and subsequent sub-sublease to the Applicant; and

WHREAS, the Applicant submitted a Project Application to the Agency to initiate the
accomplishment of the above; and

WHREAS, the Project Application sets fort certin information with respect to the Applicant
and the Project, including the followig: that renovation, improvement and equipping of the Facility is
required to induce the Applicant to remain and expand its operation in New York City by providing low
operatig costs and the necessar commercial space in order for the Applicant to expand its operations, so

tht 47 jobs will be retained and 8 jobs will be created withi the fist thee years of the Project; and that,
thërefore, Agency financial assistace is necessary to encourage the Applicant to proceed with theProject; and .
. WHREAS, based upon the Project Application, the Agency hereby deteres that Agencyfiancial assistance and related benefits in the form of a "straight lease" transaction between the Agency
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and the Applicant are necessar to induce the Applicant t.o remain and expand its .operations within the
City; and

WHREAS, the Applicant expects t.o enter into, .or has entered into, l.oan c.ommtments with a
ban .or ban and/or certin governmental entities (c.ollectively, the "Lender") that wil provide funds t.o
the Applicant in the f.orm ofloans to finance a p.ortion .of the costs of the Pr.oject; and

.' , . WHREAS, the Agency desires fuer t.o enc.ourage the Applicant with respect t.o the
t~nOyati.on, improvement and equipping .of the Project, if by S.o d.oing it is able t.o induce the Applicant t.o
remain in New Y.ork City and to expand its facilities and operati.ons in New Y.ork City;

;,¡ NOW, THEREFORE, NEW YORK CITY INUSTRI DEVELOPMENT AGENCY
" DEREBY RESOLVES AS FOLLOWS:

Section 1. The Agency hereby determines that the renovati.on, impr.ovement and equipping of the
Pr.oject and the pr.oviding .of financial assistance t.o the Applicant pursuant t.o the Act in the f.orm .of a
stright lease transacti.on will prom.ote and is auth.orized by and will be in fuherance .of the p.olicy .of the
state .of New Y.ork as set fort in the 'Act and hereby auth.orizes the 'Applicant and the C.ompany t.o

proceed with the Pr.oject. The Agency fuher determes that:

(a) the Pr.oject shall not result in the rem.oval of any facility .or plant .of the Applicant .or
any .other .occupant or user .of the Pr.oject fr.om .outside .of the City (but within the State of New
Y.ork) t.o within the City .or in the abandonment .of .one .or m.ore facilities .or plants .of the Applicant
.or any .other .occupant .or user .of the Pr.oject l.ocated withi the State .of New York but outside .of
the City;

(b) n.o fuds .of the Agency shall be used in connecti.on with the Pr.oject f.or the purp.ose
.of preventig the establishment .of an industral manufàctung plant, .or f.or the pur.ose of
advertising or prom.oti.onal materials which depict elected .or app.ointed g.overnment .officials in
either print .or electr.onic media, n.or shall any fuds .of the Agency be given in c.onnecti.on with the
Project t.o any gr.oup .or .organizati.on which is attemptig t.o prevent the establishment .of an
industral .or manufactug plant withi the State .of New York; and

(c) n.ot m.ore than one-thrd of the t.otal c.ost .of the Pr.oject is in respect of facilties .or
pr.oper primarly used in makig retail sales .of g.oods .or servces to cust.omers wh.o pers.onally
visit such facilities within the meaning .of Secti.on 862 of the New Y.ork General Muncipal Law.

", ". " 'Section 2. The .offcers .of the Agency and .other appr.opriate .officials .of the Agency and its
'agents' and empl.oyees are hereby auth.orized and directed t.o tae whatever steps may be necessar t.o
co.operte with the Applicant ànd the Company t.o assist in the renovati.on, impr.ovement and equipping of
the Pr.oject.

Section 3. The Applicant and the Company are authorized t.o pr.oceed with the Pr.oject .on behalf
.of the Agency as set f.orth in ths Resoluti.on; provided, h.owever, that it isaclm.owledged and agreed by

. the Applicant and the Company that (i) leaseh.old title' t.o .or .other interest .of the Agency in the Project
shall be in the Agency s.olely f.or puroses .of grantig financial assistace, and (ii) the Applicant and the
Company are hereby constituted the agents f.or the Agency s.olely f.or the pur.ose .of effecting the Pr.oject,
and neither the Agency, n.or any of its members, direct.ors, .officers and/.or the C.ompany f.or such pur.ose.

Section 4. The officers of the Agency are hereby designated the authorized representatives .of the
Agency, and each .of them is hereby auth.orized and directed to execute and deliver any and all papers,

- 2-
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instrents, opinions, certficates, affidavits and other documents and to do and cause to be done any and

all acts and things necessary or proper for caring out ths Resolution.

Section 5. Any expenses incured by the Agency with respect to the Project shall be paid by the
Applicant. By acc~ptance hereof, the Applicant agrees to pay such expenses and fuer agrees to
indemnify the Agency, its members, directors, employees and agents and hold the Agency and such
persons harmess against claims for losses, damage or injur or any expenses or damages incured as a
,result of action taken by or on behalf of the Agency in good faith with respect to the Project and the
fmancing thereof.

Section 6. This Resolution is subject to the approval of a private investigative report with respect
to the Applicant. The provisions of this Resolution shall continue to be effective until one year from the
date hereof whereupon the Agency may, at its option, terminate the effectiveness of this Resolution
(except with respect to the matters contained in Section 5 hereof).

. Section 7. The Agency, as lead agency, hereby determnes, based upon information fuished to

the Agency by the Applicant and such other information as. the Agency has deemed necessar to make
ths deternation, that the Project, an unlisted action, pursuant to the State EnviroiÌental Quality

Review Act, being Arcle 8 of the New York State Envionmental Conservation Law and the

implementig regulations, will not have a significant effect on the environment and that a Draft
Envionmental Impact Statement will not be prepared. The reasons supportg this determnation are as
follows:

(a) The Project wil not result in a substantial adverse change in existing air quality,
traffic or noise levels.

(b) The Project will not result in the impairment of the character or quality of
importnt historical, archeological, architectual, or aesthetic resources or of
existig community or neighborhood character.

(c) The Project will not result in the creation of a hazad to humn health.

(d) No other significant effects Upon the environment that would require the
preparation of an Environmental Impact Statement are foreseeable.

Section 8. hi connection with the Project, the Agency intends to grant the Applicant mortgage

recording tax exemption, real estate ta abatements, building ta stabilzation and sales and/or use ta

exemptions.

1 NY:954881.2,_ L,¿- .:jJi~?:.. .,A~,!.:
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Section 9. Ths Resolution shall take effect immediately. .

Adopted:

Accepted:

~.

NY:954881.2

August 9,2005

,2005

J&J FARS CRAMRY, INC.

By:
Name:
Title:

. FISHER FOODS OF QUEENS CORP.

\
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Straight Lease/Authorizing

Resolution authorizing and approving the execution and delivery of
agreements and other documents in connection with the industral
incentive program (straight-lease) project for J & J Farms Creamery, Inc.
and Fisher Foods of Queens Corp.

WHEREAS, the New York City Industrial Development Agency (the "Agency") is
authorized under the laws of the State of New York, and in particular the New York State Industral
Development Agency Act, constituting Title 1 of Arcle 18-A ofthe General Municipal Law, Chapter 24 '
of the Consolidated Laws of New York, as amended, and Chapter 1082 of the 1974 Laws of New York,
as amended (collectively, the "Act"), to promote, develop, encourage and assist in the acquiring,
constrcting, reconstrcting, improving, maintaining, equipping and furnishing of industral,
manufactuing, warehousing, civic, commercial and research facilities and thereby advance the job
opportities, general prosperity and economic welfare of the people of the State of New York and to

improve their prosperity and standard of living; and

WHEREAS, J & J Fars Creamery, Inc. and Fisher Foods of Queens Corp. (collectively,
the "Applicants") entered into negotiations with officials of the Agency for the improvement and
equipping of a commercial facilty (the "Facilty"), consisting of the renovation and equipping of an
approximately 77,420 square foot parcel of land and an approximately 57,430 square foot building
thereon, located at 57-48 49th Street, Maspeth, New York, all for use in the distrbution of assorted food
products, for lease to the Agency by J&J Farms Realty, Joint Venture, a parership affliated
with the Applicants (the "Company"), for sublease by the Agency to the Company for
subsequent sub-sublease to the Applicants (the "Project") and having an approximate total
project cost of$450,000; and

WHEREAS, on August 9, 2005, the Agency adopted a resolution approving the taking of
preliminary action with respect to providing financial assistance in the form of an Industral Incentive
Program (Straight-Lease) transaction; and

WHEREAS, the Applicants intend to apply their own equity to the costs of the Project,
and

WHEREAS, in order to provide financial assistance to the Company for the Project, the
Agency intends to grant the Company financial assistance through an Industral Incentive Program
(Straight-Lease) transaction in the form of real propert tax abatements and exemptions and sales tax
exemptions, all pursuant to the Act;

NOW, THEREFORE, NEW YORK CIT INUSTRI DEVELOPMENT AGENCY,
HEREBY RESOLVES AS FOLLOWS:

Section 1. To accomplish the purposes of the Act and to provide financial
assistance to the Company for the financing of the renovation and equipping of the Facility, a Small
Industral Incentive Program (Straight-Lease) transaction is hereby authorized subject to the provisions
of this Resolution and the Lease Agreement hereinafter authorized.
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Section 2. The execution and delivery of a Company Lease Agreement leasing the

Facility to the Agency, a Lease Agreement from the Agency subleasing the Facility to the Company (the
"Lease Agreement") (for sub-sublease to the Applicants), a Sales Tax Letter from the Agency to the
Company and the Applicants and a Guaranty Agreement from the Company, the Applicants and the
Applicants' and the Company's owners and/or principals in favor of the Agency (the "Guaranty
Agreement") (each document referenced in this Section 2 being, collectively, the "Agency
Documents"), each being substantially in the form approved by the Agency for prior transactions, is
hereby authorized. The Chairman, Vice Chairman, Executive Director, Deputy Executive Director,
General Counsel and Vice President for Legal Affairs of the Agency are each hereby authorized to
execute, acknowledge and deliver each such Agency Document. The execution and delivery of each
such agreement by one of said offcers shall be conclusive evidence of due authorization and approval.

Section 3. All covenants, stipulations, obligations and agreements of the Agency

contained in this Resolution and contained in the Agency Documents shall be deemed to. be the
covenants, stipulations, obligations and agreements of the Agency to the full extent authorized or
permitted by law, and such covenants, stipulations, obligations and agreements shall be binding upon the
Agency and its successors from time to time and upon any board or body to which any powers or duties
affectig such covenants, stipulations, obligations and agreements shall be transferred by or in

accordance with law. Except as otherwise provided in this Resolution, all rights, powers and privileges
conferred and duties and liabilities imposed upon the Agency or the members thereof by the provisions
of this Resolution or the Agency Documents shall be exercised or performed by the Agency or by such
members, offcers, board or body as may be required by law to exercise such powers and to perform
such duties.

No covenant, stipulation, obligation or agreement herein contained or contained in the
Agency Documents shall be deemed to be a covenant, stipulation, obligation or agreement of any
member, offcer, agent or employee of the Agency in his or her individual capacity and neither the
members nor the directors of the Agency nor any offcer executing any Agency Document shall be liable
personally for any amounts payable thereunder or arising from claims thereon or be subject to any
personal liability or accountabilty by reason of the execution and delivery or acceptance thereof.

Section 4. The offcers of the Agency are hereby designated the authorized

representatives of the Agency, and each of them is hereby authorized and directed to execute and deliver
any and all papers, instrments, opinions, certificates, affdavits and other documents and to do and
cause to be done any and all acts and things necessary or proper for carring out this Resolution. The
Agency recognizes that due to the unusual complexities of the transaction it may become necessary that
certin of the terms approved hereby may require modifications which will not affect the intent and
substance of the authorizations and approvals by the Agency herein. The Agency hereby authorizes the
Chairman, Vice Chairman, Executive Director, Deputy Executive Director, General Counsel or Vice
President for Legal Affairs to approve modifications to the terms approved hereby which do not affect
the intent and substance of this Resolution. The approval of such modifications shall be evidenced by
the certificate of determination of an Agency offcer.

Section 5. This Resolution shall take effect immediately.

ADOPTED: April 11 , 2006
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State of New Yorkl 55.
COUNTY OF NEW YORK

493900

l-Fl, to ç" .I ¡' i/ vv;:f"l~_, ).... ./ /Î:...d:i" being duly sworn,
says (hVe/she jS the principal Clerk of the Publisher of the

New York Post
a daily newspaper of general circulation printed and published
in the English language, in the County of New York, State of
New York; that advertisement hereto annexed has been
regularly published in the said "NEW YORK POST" once,

on the 10 day of May, 2005

j- ,)." /
//

7

;
r'-/ ," . ,

Sworn to before me t~iS'" ;'i/'i,. dçiy Of, I\. l¡, 2005//~ '1tI¡
NUL. P~b1ic

BYRON STEVENS
Notary Public, State of New York

No. 01 ST6117803
QuaJifiec; in New York County

Commission expires November 1, 2008

, .
/' ,~~,;-:,,~~:;:, ...// - ..~~;?/./
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NEW YORK CITY INOUSTlIAL DEVELOPMENT AGENCY

NOTICE OF PUBLIC HEARING

The New Yoik. City Industial De..elopment Agency (the' Agency is empowered under ihe New York. Stale Industrial Development .Agency Act (constituting Tille 1 of Article 18.A of ihe ~al Munki.
Law), and Chdpter 1082 of the 1974 laws of New Yoik. as amended. to ¡Hue nonrecourse revenue bonds to provide financing for Qu.ilified projects, and (0 enter inlo industial and small indmy InM
program tranS3ctiom and aiher slrc1Îght.lease uanSdctions for ihe benefti of qualified projects. and thereby advance the job opportunities. general prosperity and economic welfare of the ~pI of me ~

~~l~a~~;~~n~~:~o.s~t~;~n~/~l:~~::n~~~~r ~~o;~~~~:~ ~~2~~r~h~f ~~~~~~se~~:~~f.'J ~lo~ann~1ije:~e~a~i:j~a~~~ ~;~~:~::I r~~l:~:i~dO~S~~ ~;e~ti~~ ~~~~~ ;;'a~t~~~x::~
other staight-lease transactions for the purpo~s and aiihe addresses also identified below. As used herein, "bonds" are bonds, the interest on which may be exempt from local and/or Slate .idlOf hd
income taxes; and the "City. shall mean Th City or New Yon:. As used herein with reference to bond amounts, "approximately shall be deemed to mean up to such stated bond amont Of , ~principal amount not 10 exceed 10 % of such stated bond amount .. . .
Approximately S7,00,00 civic facility revenue bond Iransaction for the benefit of enos Bais Yaakov. an independent, not-for-profit prvate girls school 10 finance and iefinance the cost ~ fo

acquiring. constructing. furnishing and equipping an approximately 78,266 square foot facility located on an approximately 87.120 square foot parcel of land located at 61) Beach 9t Street in Fll Ro,
Quens. New York for use as a 'ichool serving 'itudent' from nursery through grade eight. The financial assistance proposed to be conferred by the Agency will consist of such bond fi~ncing an eae
from City and State mortgage recording taxes.

Stra~ht lease (Indusiriallncentive Program) transaction for the benefit of Cargo Ventures lLC on behalf of DHl Eipres'i (USA) Inc~ in connecion with the acquisition of an a~~roxlm.tei 230,00 sq
~~c im~~~i:;~~ ~';l:;t~~~sd t~~~o~c~~ :~~ol::~~~;O;t ;~n~:~~0;'Af~~~~i~~c:~1y~~~~i~~r~f a~ci~Z~:~~S~'iS~~~~:a~;~~~d~O u~c~nn::~;~~1h:n~~i~~ ~~:~o~fSi'r:~r~~~k\ ~

of City real propert taxes. exemption from City and State mortgag recording taxes, and exemption from Ci() and Stae s.les and use taxes.

Approiiimately S 12.60,00 civic facili revenue bond transaction for the benefit of Congo Machne Chaim Ine. d/la Bais Sarah Educational Center For Girls. a not-fOf-profit private ?iris sc. in c~ .
~~hct~~h:i~C~~:~~~gi:r~~e;;~~Xi;:~~~nii.~ ~~~~~20~fa~~i~~~:f~:r~e:~~~:-::o~,o~~~ sl~~~f~~~~~u~~~~~I~a~~~ o;o:~ ::~x~~:t~~ ~OS~~~~~i~~o~i~rf~ ;~~rtc: =

grade twelve. The financial assistance proposed to be conferred by the Agency wil consist of such bond financing and exemption from City and Siaie sales and use1a.ies.

:~~~t;i~~J~~~i:~~~lal~de~:~v~ ~~~m~e~~t~~~~n ¿~~d:~~~1 i~s~a~~n~1~~g ~i~~;Ya~~u~t~~~rC~~U:~i~~h:n~:itiP~i~i~tfala::~J(tmC:~ ii;~~~s'~~~~ea r:~n~~~~~r::~

220.00 square foot parcel of land, located on the eastern side of College Point 80ulevard between 28th and 31st Avenues. Queens. New Yoik. Block 4323. plo Lot 1. Block 4324. plo Lot 1. Bkxk 4356 ~ lo
1. Block 4357, plo Lot 1 and Block 4358. plo Lot 1. Th financial assistance propost to be conferrt" by the Agency wil consist of paymenis in lieu of City real propert taxes, exemption from Ot an ~
mortgage recording taxes and exemption from City and State sales and u~ taxes. .. .-
Appr~ximately S3,OO.OO civic facility revenue bond trans.ction for the benefit of Indepen~nt living Association. Inc~ a not-for-profit proi.ider or long term residential care for pele with ~

disabilities. in connecion with (j) the acquisition, renovation, equipping, furnishing, andlor refinancing of an approximately 3,650 square foot building located on an approximately 4.00 squa~ fo p.

~~~: :::ie~q~~r~9 f~~~¡¡~a~~ln~tla5~~t~~~:dát N~ ~~=-~ì~) Á~~na~iu~s:~~~~ ::i~~;t~en~ ~~p~~~ ~~r)n~~n~:~~i~f~n:e~~nna;v~~i~n~f ~:i::~~~i~~~~~hi~:'7~n~~~~r~e~~~~~i~i~d~ ~::~o~lr~~
square foot building locafed on an approximately 4,00 squaie foot parcel of land located at B58 Jewen: Avenue, Staten Island, New York. The financial assistance proposed to be conferred by th Ag
wilconsist of such bond financing and exempiion from City and 5tate mort~.age recording taxes. .' .

Straight-lease (Indumial Incentive Program) trans.ction for the benefit of J&J Farms Creamery Co.. Inc. and Fisher Foods of QUeens. Inc.. distributors of dairy product. in connection with the rtn~tk ,nd
equipping of an appfoirimately 57,430 square foot building on an appfoxim.tely 71.420 square foot plot of land locaied at 57.48 49th Streel Maspeih. Ou~ns. New YOII( Block 2602. Lot 220. Th ftNi
assistnce proposed to be conferred by the Agency will consist of payments in lieu of City real propert taxes, exemption rrom City and Stale morgage recording taxes and exemption from Cit ,00 Sa
s.les and use taxes.

Apploximately ~lS.300.00 civic facility revenlJe bond transaction for the benefit of the Jewish Community Center of Stollen Island, Inc~ organized and operatt" to address the nes of hs cor .
population, in connection with the financing, construOion, furnishing and equipping of an approximately 115,00 square foot building to serve as iis primary location. The propose building is on a pa
of approximately 653,40 square feet. Block 955, plo lot 1, located at 146 Manor Road, Staten Island. New York. The financial assisiance proposed to be conferred by the Agency wil consist of suc ~.
financing and exemption from City and State mortgage recording laxes.

Approximately 5995,00 civic facilty revenue bond trans.ction for the benefit of life's WORC, Inc.. a provider of residential and habilitation services foi people with developmental disabilitie'S, ån con
with the acquisition, fenovation, equipping. furnishing, andlor refinancing of an approximately 1,44 square foot building located on an approximately 2.500 square foot parcel of I¡nd ooted ~t 1~lS.
Whitelaw Street, Ozone Park. Outens, New York. The financial aHistance propose to be conferred by the Agency wil consist of such bond financing and exemption from City and Stat~ mortgq rKta.ies. . -
"pproximately S6,OO,OO civic facility revenue bOnd transaction for the benefit of Metropolitan Colieie of New York. a not-for.profit, private co-ducational colleq, in connectkln with th re

~~~~~~~3ó~~t~¡iï~~~:~~ ;~~~t~~~~ir~~~~~~~i~~~~f:r~~:~:~eg~~~ ~iI7ca~~iS~~~~~~~~~idi:a~t~gla~~~x~~~~~~e:~~dC~~~d~t~:e ~~~g~~~~:rd:;~~~ew Yor" f an approxma~ co ~ :

Approximately $9.950,00 civic facility bond transaction for the benefit of Morris Heights Health Center. lnc.. a not-for. profit healih cente, which provide'S comprehensive . ary care seices to mi

:~r~~r:lrei~i~g;~a~~~ar~e~~d;t~u~~i~~e I:~~;'d i~~o;~~i~~p~~,;~i~o~,~~~i~;~:r~nl:~iti;r~~id of1~~t~~ ~ ~0~~~~0~i~~~9 u~~s~oë~~~'~~l o~v:~u¿p~:~~~~~ ~~~ ~ua~~~:i= :.
square foot portion of the building will be comprist" of an apploximately 37.00 square fooi healih care facility and an approidmately 9,00 square foot parking facility. The finandal assistance pr to
be conferred by the Agency wil consist or such bond financing and exemplion from City and Sme mortgage recordlng1a.ies. - .. .

a~~:~~~~~r:se l~g.~ct;~~a~~r f~o~ ~7i~~~gO~~el~i~~:O~i~:~Py 3~~g;~~qO~a~ee7o:o~~r~~f'"r i:~i~:~ ~~s~~~~o;~~ P;¿:~ r:O:I~~' 2i~7~~~~~cl:o~u:;~.t~~\~:~~ti~~~;t~~~~~:s~~~I= ~.
be confecred ~y the Agency wil con~st of paymenls in lieu of City real propert taiies. exemption from City and State mortgage recording iaxes and exemption from City and State sales and use taxe-. - -

Suaight-Iease (commercial retention) transaction for the benefit of Pfzer. Inc. and in eligible affliates. in conne-ion with the renovati~n of approximately 210.00 square feel of offce spce on flo.6 an
7 at 1S0 East "2nd Streei. Floors 1), 14. and 16 at 205 East 42nd Slreet. and Floors 6. 7, 9 and II at 300 East 42nd Sueet, New York. New York and for the acquisition and/or leasi and ins~Uiti cI

~~~~fZ; h~~p~n~'n~~~~~;eSai~~u:~~ ~~ ~t~~~ t~~i~~a~~lo;:sli::;~~'Z/:~i~o~r~~t~~: i~~~~~a~~~i~~:~~~i~~o~~. M~e 1~~~~;1 a~i~~~~e1g.r~~;e~st::~v~fy~fe~~~dtiti~lH:~ia~ls= ~
being provided.

Approximalely 515.500,00 titx-e.iempt civic facility revenue bond tranwoion for the benefit of Project Samaritan AIDS Services. Inc. a not-for-profit providr of health Cire servIces ind soial se to

r:;:~r: a7j~~4~1~~~~d i~v~~~~~;~~~W~~wliL~~~n(~i~c:~(.n~~in~~~i;i~~~~i:~~~~~~i~~0:~11~~r a~~~t,P~~i~~i~~ ~l~nO~i:~~e:rm~'t~~~ is~~~e ~~a~~a~~ f~~~~~~;ted~r~~;:r~~r~;e~ ;j~f~e ~~
land located at 1545 Inwood Avenue,_Bronx, New York. (ii) refinancinq the acquisition, renovation and/or equipping ot an approximately 9,47S square foot facilty locaied on approximately 16,522 SQ
reet of land locaied at 105-0 Suiphin 80ulevard, Jamaica, Queens, New York. (iv) refinancing the acquisition, renovaiion and/or equipping of an existing approximately 3200 'iquare foo( failty io on
approximately 13,00 square feet çf land and the rinancing of the construC1ion, furnishing and equipping of an approximately 7.500 square foot additIon to such eirisling facility Wxated at 1401-.1.l7
~i~e~si:i.::~~~a(~I':etl:~~;~~Ol~:i::. a~. 8~~gS;;rli~;d~ia:;~~:-~k~;. y~~~ ~ri~v~nfi~~~åa:haess~~~~~~ti~~~~~:;~~t/~~n(~~~~p~nyg t~~ ~~:~¿;o;:rr~~~~s:~~:~~~JO:~a~c~i: al::;~emo;:m;

City and 5tare mortgage recording ta.ies. . '
Approximately SISOO,OO civic facili() revenue bond transaction for the benefii of Services ror the Underserved, Inc~ a provider of habilitation services for people with developmental disabilitln con.

~~ ~:a'r~ef~~~~~~nm~:~e~ff~ati~~. ;;n1i~~n~~~~~it~ ~r:~~r ~~;~~~e~: ~~~,~0~~iref;~~~ar~e~~rl~~i;~e~~3~u;:~ ¡~~~~.n~~:i~~~~ ~~:~~~. ~~ ~t~a~~: :s~st:~:~=
be conferred by the Agency wil.consist of such bond financing and exemption from City and State mortqage recording taxes.

Straight lease Irans.ction for the benefit of Tri-State Camera Exchange. lnc_ a distibutor of v~ equipment, computers. printers and peipherals. in connection with the acquisition, ~ovatin Ml eq
ping of an approximaiely ii.soo square foot building on an approximately 30,00 -;uare foot parcel of land located at 183 King Street (a.k.a. 150 Sullvan Street) or Brock 554, Lot 40. Brookly, Ne yor - Th
financial assistance propose to be cpnferred _by the Agency will consist of payments in lieu of G() real propert ta;ies, exemption from City and State mortgage recording ta.ies and exemption fr CI anState sales and use taxes_ .
To imend the Agency's Uniform Tax Exempiion Policy e-iablished pursuant to Seion 874(4)(a) of the Article 18-~, nUe 1 of the General Municipal Law (Ihe "Act. which is applicable to th pfOvislor(of

~:r~c~~~i~~r~~;:s ~~~Stu:~:a t~ ~~ti:r:~:~a~l~:~~:n~'n.t~:o~~rt g~~i:IL~~ f~~~~e~r~~is~o~i:fs~i;~~la¡r:~i~t~~~t ~ ~~~t:r'i:c~/ri:~~~~v;~~~nat~t~ ~~::S~t~~~it~~:S~~~~ ~.

~:~t~a~~~%:.I~~~~~I~1 t~~~S~~::~~~i~~e:i E~~~~~ ~~~~hu::~~~~: 3~~~f::~t~~~na~?te~;s~I~~~t ~~e:i;~ ~t~~~~;~O :O~tt 7~tf:t s:~~~~ ~v~~~eA~~~e~~~~~~~~;s~~;I~1 ~~~~~
to West 39th Sueet. easterly 100 feet to Eighth Avenue. norther1y to ihe intersection of Wesi 43rd and Eighth Avenue. westerly to Ninth Avenue. souileriy to West o1nd 5treei, westery to Tenth AYeue
northerly to Wesi 43rd Street, westerly to Twelfth Avenue, southerly 10 West 41st Street, easterly to the centerlin~ of Eleventh Avenue. and then southerly to (he intersetion with West 30t Street to th
point or place of beginning.

Approximately S2,1 50.00 civÎc facility revenue bond transaction for ihe benefit of women's league Community Reidences. Inc~ a provider of habiltation and ear1y intervention servces for chi~ la
adults with developmental disabilities, in connecion wirh the acquisition. renovation. equipping. furnishing. and/õr refinancing of an appio.iimately 6.300 square foot residentil building loted on In
approximately 6,80 sqUire foot parcel of land located at 4018 Manhattan Avenue. Brooklyn. New YotI Th financial assistance proposed to be conferred by the Agency will consist of such bo ftNnand exemption from Ci() and State mortQage r~cording taxes. .
Straight-lease (Industrial Incentive Program) iransaction for a real estate holding company to be deiermined for the benefit of SKH Trading Company, Ine. (d.b.. Wonder foos) and one or rT lf~

~:~t:i~~~~~ ~~~~~u:t ~r~~~i ~~dJ~~~:~ ~~":l~,~::~'i:~, ~o;:v~~n B~;~ ;~~6~C~tiS:~g~' ;:~~~~a~~~sÎ~~~:i~~~s~ ~~P~x~~~f~~%Jt;~~a:;;~~~il~~~~~73 ~f ::y~~~~~i~~~~ot2~~u;~.

tax~s. exemption from City and State mongagerecording laxes and exempiion from City and 5tate sales and use taxes.

Approximately S2.66,OO civic facility revenue bond transaction for the benefit of Younq Adult Innituie. Inc.. a provider of habilitation and educational services for peple wÎth developmtal cfbillt fn .

~=i: :nÎt~p~~~xt~~~~~~i~~.6a~d~~~~:S;~t ~e;~;~~r7~~~:~~~' a(~p~~sta~~i~r S;;:~~~~ Y~rt~:~ll~:i~gf::~i~t~~~r~~i:e~~s~~ ~ :~s~.~;o:n~ (i~r~~0;~~:~~:~~;::f7~u:;~~~~~
ing on an approximately 5.277 square foot parcel of land locaied a( 281 West 161 Sireet. Bronx, New York, for an approximate cost or 51.210.00. The financial as'iÎstance proposed (0 be con~(Ted tlth
Agenc will consist of such bond financing and exemption from City and State mortgage recording taxes.

Pursuant to $ection 859a of the General Municipal Law of ihe State of New York and Iniernal Revenue Cod Se(ion 147lf. the Agenc wil hold a hearing on the proposed financings and transact se
forth above at the offce of the New York Ci() Economic Developmeni Corporation CNYCEOC=i 110 Wiliam Sireet, 6th Floor. New York. New Yoik. commencing at 10:0 A.M. on Thursday. Ju t. lO.
Interested members of the public are invited to an:end. The Aqency will present information at such hearing on the proposed financings and transactions set forth above. Pursuant to subdrv'Sn 3 of !h
above-referenced Section BS9a. the Agency wil. in addition. provide an opportunity for the publiC to review at such hearing the prOject application and the cost.benefii analysis for each of ~ prop
financings and tranSèc(iom. For those members of the public desiring 10 review project applications and con benefit analyses befoie the dale of the hearing, copies of these materials wil be ma av.il
~~~i~~n~;ct~~~~~~~~o~Îv~n ~~~/~~t~¿/::~d~n2g~~~;~~r~~. a~~r~~~so~e~~~nge t~ur:~:~n s~~~s i:~~~ C::i~~~2)c~:;~:~t~' ;:;s~s s~~~;~~di~omi~k: :9~~~ Stt~i~:;e~~~~~i~~i~r ~~ 8;~~~~

address shown below. Please be advised that certain of ihe arorementioned proposed financings and transactions may possibly be removed from the hearing agenda pnor to the hearing date. infomti
regarding such removals wil be poSied on NYCEDCs web siie, ww.nycedccomonofaboutnoonontheFridaYPfecedingthehearing.

New Yonl City lnduslriill o.velopment Agency
110 Willilm StrHt, 6th Floor
H.wYorl New Yof' 10038
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PUBLIC NOTICE PUBLIC NOTICE PUBLIC NOTICE PUBLIC NOTICE

NOTICE OF MEETING
OF

BOARD OF DIRECTORS
OF

NEW YORK CITY INDUSTRIAL DEVELOPMENT AGENCY

A meeting of the Board of Directors ofthe New York City Industrial Development Agency ("IDA")
will be held on Tuesday, June 14,2005 at 9:00 a.m. at the offices of the New York City Economic
Development Corporation, 110 Wiliam Street, 4th Floor Board Room, New York, New York. For
more information please call Public Affairs at (212) 312-3523.

PUBLIC NOTICE PUBLIC NOTICE PUBLIC NOTICE PUBLIC NOTICE



SUMMARY OF THE PUBLIC HEARING
of the

NEW YORK CITY INDUSTRIAL DEVELOPMENT AGENCY
held on behalf of the New York City Industrial Development Agency

by the New York City Economic Development Corporation
at 110 WILLIAM STREET, NEW YORK, NEW YORK

on June 9,200510:00 A.M.

MR. MARSHALL:
"This hearing will come to order. This is a hearing on each of the proposed

projects to be described in a few minutes, called by the Mayor of The City of New York and the
New York City Industrial Development Agency (the "Agency") pursuant to Section l47(t) of the
Internal Revenue Code and Section 859(a) of the General Municipal Law of the State of New
York and pursuant to a public notice published in The New York Post on May 10,2005 and in
the City Record on May 27, 2005.

My name is Richard Marshall and I am Deputy General Counsel of the New York
City Economic Development Corporation ("NYCEDC"), and I am also the Vice President for
Legal Affairs for the Agency. I have been designated to preside at these hearings."

At this time I will ask for an appearance on behalf of the Agency."

MR. SHELLEY:
"I am David Shelley, Paralegal at the New York City Economic Development

Corporation which, under contract, provides administrative and legal services to the Agency. In
such connection I assist the General Counsel of the Agency. I make note that in addition to Mr.
Marshall and myself, Ms. Judith Capo longo, Ms. Arti Bhatt, Ms. Kei Hayashi, Mr. Brad Hensley,
Mr. Michael Johnson, Ms. Beth Kustina, Mr. Shin Mitsugi and Ms. Nimita Shaw ofNYCEDC
and the Agency are attending this public hearing."

MR. MARSHALL:
"The Agency is empowered under the New York State Industrial Development

Agency Act to issue tax-exempt, non-recourse revenue bonds to provide financing and financial
assistance for industrial, manufacturing, warehousing, commercial, research and civic projects,
and to enter into industrial and small industry incentive (straight-lease) transactions, also to
provide financial assistance for the same projects, and thereby advance job opportunities, general
prosperity and economic welfare of the people of The City of New York and to improve their
prosperity and standard of living.

The Agency has been requested (i) to provide financial assistance to and to make
the proceeds of its bonds available for the financing of a number of such projects, and/or (ii) to
provide financial assistance through industrial and small industry incentive (straight-lease)
transactions, also to a number of such projects. Our purpose at today's public hearing is to
provide the public with an opportunity to make comments and to state questions with respect to
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the proposed projects which are the subject of this public hearing. All comments and stated
questions presented at this public hearing will be summarized in the written summary that will
record the proceedings of this public hearing. Officers of the Agency will cause such summary
to be prepared after this public hearing is concluded. In addition, at this time and subsequent to
the public availability of these documents on or about June 3, 2005, the Agency is providing the
public with an opportunity to review the project application and the cost-benefit analysis for each
of the proposed projects covered by this public hearing today. Copies of the foregoing materials
will be provided at this public hearing upon request by any attendee; copies will also be annexed
to the summary that the Agency will cause to be prepared. Finally, a list of those persons
requesting copies will also be annexed to this summary."

MR. SHELLEY:
"The published public notices of this hearing invited written comments from

interested persons to be submitted to the Agency at its offices at II 0 Wiliam Street, New York,
New York. To date, the Agency has received one written comment. The public notices also
requested that any persons desiring to make a brief statement regarding any of the projects
provide prior notice thereof to the Agency. To date the Agency has received one such notice."

MR. MARSHALL:
"The name of each project will be given, and anybody wishing to be heard in

connection with that project should give his or her name and address to Mr. Shelley and he will
call upon you in the order in which your names are received. All statements are to be limited to
three minutes."

MR. SHELLEY:
"Let the record show that Mr. Joseph Andeano, Ms. Stephanie Greenwood from

Good Jobs New York and Mr. Richard Ronde of the New York City Department of Small
Business Services are attending this public hearing."

MR. SHELLEY:
"At this time I would like to offer copies of the Notice of Public Hearing

published in The New York Post on May 10,2005 and in the City Record on May 27,2005,
together with respective affdavits of publication."

MR. SHELLEY:
"The first project involves Bnos Bais Yaakov."

MR. MARSHALL:
"Has anyone registered with you to be heard in connection with this project?"

MR. SHELLEY:
"No one has registered to be heard in connection with this project."
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MR. MARSHALL:
"Is there anyone present who has not registered who wishes to be heard in

connection with this project?"

MR. SHELLEY:
"There is no one present who wishes to be heard in connection with this project."

MR. MARSHALL:
"There being no statements or submissions, I hereby declare the hearing

on the Bnos Bais Yaakov project to be closed."

MR. SHELLEY:
"The second project involves Crystal Window & Doors Systems, Ltd."

MR. SHELLEY:
"The New York Industrial Retention Network has submitted a written statement

in support of this project which will be appended hereto."

MR. MARSHALL:
"Is there anyone present who has not registered who wishes to be heard in

connection with this project?"

MR. SHELLEY:
"There is no one present who wishes to be heard in connection with this project."

MR. MARSHALL:
"There being no statements or submissions, I hereby declare the hearing on the

Crystal Window & Doors Systems, Ltd. project to be closed."

MR. SHELLEY:
"The third project involves Independent Living Association, Inc."

MR. MARSHALL:
"Has anyone registered with you to be heard in connection with this project?"

MR. SHELLEY:
"No one has registered to be heard in connection with this project."

MR. MARSHALL:
"Is there anyone present who has not registered who wishes to be heard in

connection with this project?"
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MR. SHELLEY:
"There is no one present who wishes to be heard in connection with this project."

MR. MARSHALL:
"There being no statements or submissions, I hereby declare the hearing on the

Independent Living Association, Inc. project to be closed."

MR. SHELLEY:
"The fourth project involves J&J Farms Creamery Co., Inc. and Fisher Foods of

Queens, Inc."

MR. MARSHALL:
"Has anyone registered with you to be heard in connection with this project?"

MR. SHELLEY:
"No one has registered to be heard in connection with this project."

MR. MARSHALL:
"Is there anyone present who has not registered who wishes to be heard in

connection with this project?"

MR. SHELLEY:
"There is no one present who wishes to be heard in connection with this project."

MR. MARSHALL:
"There being no statements or submissions, I hereby declare the hearing on the

J&JFarms Creamery Co., Inc. and Fisher Foods of Queens, Inc. project to be closed."

MR. SHELLEY:
"The fifth project involves Jewish Community Center of Staten Island, Inc."

MR. MARSHALL:
"Has anyone registered with you to be heard in connection with this project?"

MR. SHELLEY:
"No one has registered to be heard in connection with this project."

MR. MARSHALL:
"Is there anyone present who has not registered who wishes to be heard in

connection with this project?"

MR. SHELLEY:
"There is no one present who wishes to be heard in connection with this project."
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MR. MARSHALL:
"There being no statements or submissions, I hereby declare the hearing on the

Jewish Community Center of Staten Island, Inc. project to be closed."

MR. SHELLEY:
"The sixth project involves Metropolitan College of New York."

MR. MARSHALL:
"Has anyone registered with you to be heard in connection with this project?"

MR. SHELLEY:
"No one has registered to be heard in connection with this project."

MR. MARSHALL:
"Is there anyone present who has not registered who wishes to be heard in

connection with this project?"

MR. SHELLEY:
"There is no one present who wishes to be heard in connection with this project."

MR. MARSHALL:
"There being no statements or submissions, I hereby declare the hearing on the

Metropolitan College of New York project to be closed.

MR. SHELLEY:
"The seventh project involves Pfizer, Inc."

MR. MARSHALL:
"Has anyone registered with you to be heard in connection with this project?"

MR. SHELLEY:
"Ms. Stephanie Greenwood from Good Jobs New York has registered to be heard

in connection with this project."

(At this point Ms. Greenwood inquired whether progress onjob targets for
retention projects that have received prior benefits could be announced at Board meetings.)

MR. MARSHALL:
"Is there anyone present who has not registered who wishes to be heard in

connection with this project?"

MR. SHELLEY:
"There is no one present who wishes to be heard in connection with this project."
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MR. MARSHALL:
"There being no statements or submissions, I hereby declare the hearing on the

Pfizer, Inc. project to be closed.

MR. SHELLEY:
"The eighth project involves Project Samaritan AIDS Services, Inc."

MR. MARSHALL:
"Has anyone registered with you to be heard in connection with this project?"

MR. SHELLEY:
"No one has registered to be heard in connection with this project."

MR. MARSHALL:
"Is there anyone present who has not registered who wishes to be heard in

connection with this project?"

MR. SHELLEY:
"There is no one present who wishes to be heard in connection with this project."

MR. MARSHALL:
"There being no statements or submissions, I hereby declare the hearing on the

Project Samaritan AIDS Services, Inc. project to be closed.

MR. SHELLEY:
"The ninth project involves Tri-State Camera Exchange, Inc."

MR. MARSHALL:
"Has anyone registered with you to be heard in connection with this project?"

MR. SHELLEY:
"No one has registered to be heard in connection with this project."

MR. MARSHALL:
"Is there anyone present who has not registered who wishes to be heard in

connection with this project?"

MR. SHELLEY:
"There is no one present who wishes to be heard in connection with this project."

MR. MARSHALL:
"There being no statements or submissions, I hereby declare the hearing on the

Tri-State Camera Exchange, Inc. project to be closed. I want to thank everyone for attending and
assisting at these hearings which I now declare to be closed." (10: 15 A.M.)

6



.:~~iiÎ":~;~,
ÂJ. dr"'~'~' .~." '" .
. .'" ~. . . , .". . - .,. , . ..~" . ~'. .'. ,yO;.

l"~l);A~

l~

~ .~~.~~. - .~. _' .v
.."çm, .'',,( ft.. _',. ¡.

îi,i~k,~r.~~;\~~íf~'~-.i:t":"'_'r~i\="'b"..~k........íl,;":a~M\'"'i?~~W ~~"~~~"t.c"i!lmW:lm_~;Ult'.''1tlUGi- '~J:'~'S:

~ümr4~

\J~i~

I

i,,
¡

¡

I

i
J

II

i

I

I"

ii

i
'1

¡;~¡¡.ft'-,~,~K~9:~~

~~lW~~l(,¡~ij,Jl4~fWijÇH,'I'\~M-it~~l1~~



8

~



~ 9leI & 1f~ HÇJ

ONE CHASE MANHATTAN PLA
NEW YORK, NY 10005
WW.HAWKINS.COM

November 20,2006

J & J Farms Creamery, Inc,
Maspeth, New York

Fisher Foods of Queens Corp.
Maspeth, New York

J & J Farms Realty Joint Venture
Maspeth, New York

Ladies and Gentlemen:

We deliver to you herewith a copy of our legal opinion dated the date hereof
relating to the straight-lease transaction of the New York City Industrial Development Agency
for the benefit of J & J Farms Creamery, Inc. and Fisher Foods of Queens Corp., each a
corporation organized and existing under the laws of the State of New York, and J & J Farms
Realty Joint Venture, a joint venture partnership of businesses organized and existing under the
laws ofthe State of New York.

You are entitled to rely on such opinion as though the same were addressed to
you.

Very truly yours,

l~ ,l~~ 4.~ L¿/
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ONE CHASE MANHATTAN PLA
NEW YORK, NY 10005
WW.HAWKINS.COM

November 20, 2006

New York City Industrial
Development Agency

New York, New York

Ladies and Gentlemen:

We have examined a record of proceediags relating to the straight-lease
transaction by the New York City Industrial Development Agency, a corporate governmental
agency constituting a body corporate and politic and a public benefit corporation organized and
existing under the laws of the State of New York (the "Agency"), for the benefit of J & J Farms
Creamery, Inc, and Fisher Foods of Queens Corp. (collectively, the "Sublessees"), each a
corporation organized and existing under the laws of the State of New York, and J & J Farms
Realty Joint Venture (the "Lessee"), a joint venture parnership of businesses organized and
existing under the laws of the State of N ew York.

The straight-lease transaction is being entered into in connection with the
improvement and renovation of a commercial facility (the "Facility"), consisting of the
renovation of an approximately 77,420 square foot parcel of land and an approximately 57,430
square foot building thereon (including but not limited to the improvement of the staging area,
loading dock, new offces, refrigeration and security systems), located at 57-48 49th Street,
Maspeth, New York, all for use in the distribution of assorted food products (the "Project").

The Project is authorized under and pursuant to the New York State Industrial
Development Agency Act (constituting Title 1 of Aricle 18-A of the General Municipal Law,
Chapter 24 of the Consolidated Laws of the State of New York), as amended, and Chapter 1082
of the 1974 Laws of New York, as amended (collectively, the "Act"), and a resolution of the
Agency adopted on April 11, 2006, authorizing, among other matters, the execution of the Lease
Agreement referred to below.

On the date hereof, the Lessee and the Agency have entered into (i) a Company
Lease Agreement, dated as of November 1, 2006 (the "Company Lease"), providing for the
leasing of the Facility by the Lessee to the Agency; and (ii) a Lease Agreement, dated as of
November 1, 2006 (the "Lease Agreement"), providing for, among other things, the improving
of the Project, the subleasing of the Facility by the Agency to the Lessee and the providing of
certain real estate tax benefits and sales tax benefits to the Lessee. The Lessee and the Sublessees
have entered into a Sublease Agreement, dated as of November 1, 2006 (the "Sublease

Agreement"), pursuant to which the Lessee has subleased the Facility to the Sublessees. In
addition, the Lessee's obligations under the Lease Agreement, and certain of the Sublessees'
obligations under the Sublease Agreement, have been guaranteed by Michael Oberlander, Pearl
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Oberlander, Simon Friedman and Morris Schlager, as individual guarantors (collectively, the
"Individual Guarantors"), and by the Lessee and the Sublessees, pursuant to a Guaranty
Agreement, dated as of November 1, 2006 (the "Guaranty Agreement"), from the Lessee, the
Sublessees and the Individual Guarantors to the Agency.

The cost of the Project is being financed by equity in the amount of $450,000
provided by the Lessee and/or the Sublessees.

Weare of the opinion that:

1. The Agency is duly created and validly existing under the Act and has
good right and lawful authority to lease and renovate the Project, to lease the Facility from the
Lessee in accordance with the terms of the Company Lease, and to sublease the Facility to the
Lessee in accordance with the terms of the Lease Agreement.

2. The Agency has the right and power pursuant to the Act to enter into the
Company Lease, the Lease Agreement and the Guaranty Agreement, and each agreement has
been duly authorized, executed and delivered by the Agency, is in full force and effect, and
constitutes the valid and binding agreement of the Agency enforceable against the Agency in
accordance with its terms.

The foregoing opinion is qualified only to the extent that the enforceability of the
Company Lease, the Lease Agreement and the Guaranty Agreement may be limited by
bankptcy, moratorium or insolvency or other laws affecting creditors' rights generally and is
subject to general rules of equity (regardless of whether such enforceability is considered in a
proceeding at law or in equity).

In rendering this opinion, we have relied as to matters oftitle to the Facility upon
a leasehold title insurance policy issued on the date hereof by First American Title Insurance
Company of New York (the "Title Company") to the Agency insuring the leasehold estate of the
Agency under the Company Lease to the Facility and upon the opinion of Roy P. Kozupsky &
Associates LLP, counsel to the Lessee, the Sublessees and the Individual Guarantors, each dated
the date hereof

In rendering this opinion, we have assumed the due recording of the Company
Lease, the Lease Agreement and the Sublease Agreement.

In rendering this opinion, with respect to (i) the due authorization, execution and
delivery of the Company Lease, the Lease Agreement, the Sublease Agreement and the Guaranty
Agreement by the Lessee, (ii) the due authorization, execution and delivery of the Sublease
Agreement and the Guaranty Agreement by the Sub lessees, and (iii) the due execution and
delivery of the Guaranty Agreement by the Individual Guarantors, we have relied on the opinion
of Roy P. Kozupsky & Associates LLP, counsel to the Lessee, the Sublessees and the Individual
Guarantors, dated the date hereof

In rendering this opinion, we express no opinion as to the necessity for obtaining
any licenses, permits or other approvals relating to the lease or renovation of the Project or the
operation of the Facility, or the application or effect of any environmental laws, ordinances,
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rules, regulations or other requirements of any governmental authority with respect to the
Facility or the Project or the transactions contemplated under the Lease Agreement.

In rendering the opinions set forth above, no opinion is expressed as to whether
any of the real estate tax benefits or sales tax exemptions intended to be provided pursuant to any
of the above-described documents and agreements will in fact be so provided.

The foregoing opinions are further subject, however, to the qualification that we
express no opinion as to matters relating to the rights in, title to or suffciency of the description
of any property or collateral described in the Company Lease, the Lease Agreement or the
Sublease Agreement or the creation, perfection or relative priority of any lien or security interest
created with respect to such property or collateral thereunder.

This opinion is issued as of the date hereof, and we assume no obligation to
update, revise or supplement this opinion to reflect any action hereafter taken or not taken, or any
facts or circumstances, or any changes in law or in interpretations thereof, that may hereafter
arise or occur, or for any other reason.

Very truly yours,~ý~YV~LL~
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NEW YORK CITY INUSTRI DEVELOPMENT AGENCY
110 Wiliam Street, New York, New York 10038

November 20, 2006

Mr. Hammerton Jeanty
New York City Departent

of Finance
Payment Operations DivisionIILOT Section
59 Maiden Lane, 26th Floor
New York, New York 10038

Mr. Tim Greene
New York City Departent

of Finance
Propert Division, Exemption Unit
66 John Street, 1th Floor
New York, New York 10038

Re: J & J Farms Realty Joint Venture, J & J Farms Creamery, Inc.

and Fisher Foods of Queens Corp.
57-48 49th Street
Maspeth, New York 11378
Block 2602: Lot 220

Dear Sirs:

On the date hereof, the New York City hidustral Development Agency (the
"Agency") acquired a leasehold estate in the above-described realty (which is fuher described
in Exhibit A attached hereto) from J & J Fars Realty Joint Ventue, a New York joint ventue
parership of businesses (the "Lessee"), pursuant to a certain Company Lease Agreement, dated
as of November 1,2006, between the Lessee and the Agency, and pursuant to the provisions of
the New York State hidustrial Development Agency Act (constituting Title 1 of Aricle 18-A of
the General Muncipal Law, Chapter 24 of the Consolidated Laws of New York, Chapter 1030 of
the 1969 Laws of New York), as amended, and Chapter 1082 of the 1974 Laws of New York, as
amended (collectively, the "Act"). On this date, the Agency and the Lessee have entered into a
certain Lease Agreement, dated as of November 1, 2006 (the "Lease Agreement"), pursuant to
which the Agency subleased its interest in said realty to the Lessee.

Under the Act, the Agency is regarded as performing a governental. function in
the exercise of the powers conferred by the Act and "shall be required to pay no taxes or
assessments upon any of the property acquired by it or under its jursdiction or control or
supervision or upon its activities".

The Lessee, however, is required under Section 4.3 of the Lease Agreement,

attached hereto as Exhbit B, to make payments in lieu of such taxes and assessments in the
maner and amounts set forth therein. Pursuant to the Lease Agreement, the Agency hereby
requests that you, as tax assessor, determe before such time as said realty shall become tax
exempt the taxes that would be due and owing if said realty had remained privately owned, and
submit statements directly to the Lessee at J & J Fars Realty Joint Ventue, c/o J & J Fars
Creamery, hic., 57-48 49th Street, Maspeth, New York 11378 Attn: President, with a copy and
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to the Agency at the address in the letterhead, in accordance with the Lease Agreement

specifying the amounts and due dates of such payments in lieu of taxes payable by the Lessee
therein.

Than you for your attention to this matter.

Very truly yours,

NEW YORK CITY INUSTRIL
DEVELOPMENT AGENCY

B~.~
Maureen P. Babis
Deputy Executive Director
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Exhibit A

DESCRITION OF THE LAND

ALL that certin plot, piece .or parcel of land, situate, lying and being in. Maspeth in
the Second Ward of the Borough and County of Queens, City and State of New York,
more particularly bounded and described as follows:

. BEGINNING at a point on the westerly side of 49th Place, distant 590.50 feet
norterly from the corner formed by the intersection of the northerly side of Grand
Avenue (80 feet wide) with the westerly side of 49th Place;. .
RUNNING THENCE westerly parallel with Grand Avenue, 99.93 feet;

. THENCE nortwesterly along a line which forms an interior angle of 144 degrees 08
miutes 25 seconds with the last mentioned course and part of the distace though a
proposed party wall, 239.73 feet;

THENCE. northeaterly along a line which forms an interior angle of 89 degrees 59
minutes 05 secnds with the last mentioned course and part of the distance though a
proposed party wall, 247.31 feet;

. THENCE southeaterly alop.g. a line which forms an interior angle of 90 degrees 02
. inutes 22.6 seconds with the last mentioned course and part of the distance through a

proposed part wall, 245.21 feet to the northwesterly side of 49th Place;

THENCE southwesterly along the nortwesterly side of 49th Place, 83.64 feet to a
point; .

THENCE southerly along the westerly side of 49th Place, 129.86 feet to the point or
place of BEGINNING.

TOGETHER with an easement and right of way for ingress and egress to and from
Grad A venue over the following described parcel; ..

. BEGINNNG at a point on the norterly side of Grand Avenue (80 feet wide), distat
595 feet eàterly from the corner fórmedby the intersection of the norterly side of
Grand Avenue and the eaterlysìde of 47th Street; .

RUNNING THENCE norterly at right angles to the norterly side of Grad Avenue,
720.36 feet;

TIENCE norteaterly on a line formmg an interior angle of 143 degree 42 miut~
33 secnds with the precing course, 84.89 feet; .



seconds with the preceding course, 60 feet;

THENCE southwesterly along a line forming an interior angle of 89 degrees 32
minutes 42 seconds with the preceding course, 65.70 feet;

THENCE southerly along a line forming an exterior angle of 143 degrees 42 minutes
33 seconds with the preceding course, 493.16 feet;

THENCE southwesterly on a line forming an interior angle of 144 degrees 09 minutes
51 seconds with the preceding course, 0.55 feet;

THENCE southeasterly on a line at right angles with the preceding course, 0.39 feet;

THENCE southerly at right angles to the northerly side of Grand Avenue, 206.86 feet
to the northerly side of Grand Avenue;

THENCE westerly along the northerly side of Grand A venue, 60 feet to the point or
place of BEGINNING.

SUBJECT to the rights of others over said easement and right of way.



EXHBIT B

SECTION 4.3 OF LEASE AGREEMENT
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Section 4.3. Payment in Lieu of Real Estate Taxes.

(a) Description and Address o/Project:

The Project consists of the improvement of a commercial facility, consisting of
the renovation of an approximately 77,420 square foot parcel of land and an approximately

57,430 square foot building thereon (including but not limited to the improvement of the staging
area, loading dock, new offces, refrgeration and securty systems), located at 57-48 49th Street,
Maspeth, New York 113 78, all for use in the distrbution of assorted food products. The Facility
is located at 57-48 49th Street, Maspeth, New York 11378, being Section 14, Block 2602 and
Lot 220.

(b) Payments Prior to PILOT Commencement Date:

Until the PILOT Commencement Date, or such later date as the Facility Realty is
determined to be exempt from real estate taxes, the Lessee shall pay to the City all real estate
taxes with respect to the Facility Realty at such times, in such maner and in such amounts as
would be applicable if the Facility Realty were owned by the Lessee and not subleased by the
Agency.

(c) Payments in Lieu 0/ Real Estate Taxes, Generally:

It is recognzed that under the provisions of the Act the Agency is required to pay
no real estate taxes upon any of the property acquired by it or under its jursdiction or control or
supervision or upon its activities. The Agency and the Lessee agree, however, that the Lessee
shall be required to make payments in lieu of real estate taxes with respect to the Facility Realty
in accordance with the provisions of Section 4.3(g) hereof, as follows: (i) with respect to the
Land, payments in lieu of real estate taxes shall be in the amounts determined pursuant to
subsection (d) below; and (ii) with respect to the Improvements, payments in lieu of real estate
taxes shall be in the amounts determined pursuant to subsections (e) and (f) below.

The Agency makes no representation as to the availability of an exemption from
real estate taes for the Facility Realty in the event that the Deparment of Finance, Assessors'
Offce of the City, the City Sureyor, or any other relevant official of the City fails to recognze
the Agency's exemption from real estate taxes on the basis of a discrepancy existing between the
Facility Realty and the tax map of the City or the existence of another impediment to

implementation of the Agency's exemption contemplated hereunder.

The Lessee shall take such action as is reasonably necessar to correct any defect
or deficiency that may prevent the Facilty Realty from being recognzed as exempt by the City.
The Lessee acknowledges that the Agency has not represented the availability of any such
exemption for the Facility Realty, and the Lessee hereby releases the Agency from any clai
arsing from any loss ofthe benefits that were contemplated hereunder.

499100.4 029221 AGMT



26.

The Lessee acknowledges that the PILOT Commencement Date wil not be
deferred notwithstanding any loss of benefits contemplated hereunder in the event that the City
does not recognze the Agency's exemption from real estate taxes on the PILOT Commencement
Date.

(d) Payments in Lieu of Taxes on the Land:

For the period commencing on the PILOT Commencement Date and ending on
the earliest to occur of (i) the Expiration Date, or (ii) the date on which the Agency no longer has
a leasehold interest in the Facility Realty, or (iii) the Termination Date, the Lessee shall make
payments in lieu of real estate taxes, in accordance with Section 4.3(g) hereof, with respect to the
Land (subject to Section 4.3(i)) but only to the extent that Full Land Taxes (as defined below)
shall exceed the Maximum Land Tax Abatement for the City Tax Fiscal Year in question:

Year
PILOT Commencement Date - June 30,

2028

July 1, 2028 - June 30, 2029

July 1, 2029 - June 30, 2030

July 1,2030 - June 30, 2031

July 1, 2031 - Expiration Date

Maximum Land Tax
Abatement

$23,500

$18,800

$14,100

$9,400

$4,700

"PILOT Commencement Date" shall mean July 1,2007.

"City Tax Fiscal Year" shall mean each anual period commencing on July 1,

and ending on the immediately succeeding June 30, or such other anual period as shall be
established by lawful authority as the City's "tax fiscal year" or its equivalent.

"Full Land Taxes" shall mean that amount of taxes with respect to the Land as
the Lessee would otherwise be required to pay from time to time if it were the owner ofthe Land
and the Agency had no leasehold or other interest in the Land.

For the period commencing on the Expiration Date and ending on the date on
which the Agency no longer has a leasehold interest in the Facility Realty, the Lessee shall make
payments in lieu of real estate taxes equal to Full Land Taxes with respect to the Land.

If the Termation Date has occurred for reasons other than the Agency no longer

havig a leasehold estate in the Facility Realty, for the period commencing on such Termnation
Date until the date on which the Agency no longer has a leasehold estate in the Facility Realty,
the Lessee shall make payments in lieu of real estate taxes on the Land equal to Full Land Taxes.
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(e) Payments in Lieu of Taxes on the Improvements:

For the period commencing on the PILOT Commencement Date and ending on
the PILOT Termnation Date, the Lessee shall make, in accordance with Section 4.3(g) hereof,
and subject to Section 4.3(i) hereof, the following payments in lieu of real estate taxes on the
Improvements:

A. from the PILOT Commencement Date through June 30, 2028, an amount
equal to the lesser of CRET or STRET; and

B. from July 1, 2028, through the Termation Date, the following amounts

as respectively calculated for the following City Tax Fiscal Years:

YEAR LESSEE PAYS:

July 1, 2028- June 30, 2029 STRET + ((CRET less STRET) x 0.2)

July 1, 2029- June 30, 2030 STRET + ((CRET less STRET) x 0.4)

July 1, 2030- June 30, 2031 STRET + ((CRET less STRET) x 0.6)

July 1, 2031- June 30, 2032 STRET + (( CRET less STRET) x 0.8)

provided, however, with respect to this subsection "B," if for any City Tax Fiscal
Year CRET is equal to or less than STRET, then the payment in lieu of real estate

taxes on the Improvements for such year shall be an amount equal to CRET.

Certain terms used in this Section 4.3 with respect to the Improvements shall be defined
as follows:

CRET or "Curent Real Estate Taxes" shall mean, for any City Tax Fiscal Year, an
amount equal to the product of:

(I) the then-curent assessed value of Improvements, and

(II) the City's then-curent real estate tax rate;

provided, however, that as defined herein, CRET shall not take into account, or in any
way be reduced by, any tax exemption and/or abatement program of whatever natue,

including but not limited to ICIP.

STRET or "Stabilized Real Estate Taxes" shall mean the CRET applicable on the
Commencement Date.
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ICIP or the "Industrial and Commercial hicentive Program" is the program, including
any successor program, administered by the New York City Departent of Finance (or
successor agency) for the exemption from New York City real property taxes of eligible
industral or commercial improvements to real property.

ICIP Exemption shall mean the exemption, from New York City real property taxes, of
assessed valuation of industral or commercial improvements that are eligible under ICIP.

ICIP Abatement shall mean the abatement of New York City real property taxes with
respect to eligible industral or commercial improvements under ICIP.

If the PILOT Termination Date has occured for reasons other than the Agency no
longer ownng a leasehold or other controlling interest in the Facility Realty, for the period
commencing on such PILOT Termination Date until the date on which the Agency no longer
owns a leasehold estate or other controllng interest in the Facility Realty, the Lessee shall make
payments in lieu of real estate taxes on the Improvements equal to CRET.

(f) Subsequent Alterations and Improvements:

If, at any time after the Operations Commencement Date (as such term is defined
in Section 8.5(ii) hereof), the Lessee shall make any alterations of or additions to the
Improvements ("Additional Improvements"), the Lessee shall: (i) notify an Authorized
Representative of the Agency of such Additional Improvements by (y) delivering wrtten notice
thereof within thiy (30) days after the completion of the Additional Improvements, and

(z) providing requested information about such Additional Improvements on the Employment
and Benefits Report (see Schedule B attached hereto; and (ii) request that the Improvements
(including any such Additional Improvements) be reassessed by the appropriate officer or
offcers of the City; and (iii) make additional payments in lieu of real estate taxes in accordance
with Section 4.3(g) hereof in an amount which shall equal the product of:

A. the increase in the assessed value of the Improvements as first assessed
upon completion of the Additional Improvements and which are

attbutable to such Additional Improvements, less such portion of that
incremental assessed value that may be exempt by operation of an ICIP
Exemption (if any), and

B. the City's real property tax rate prevailing at the time of such fit
assessment.

The product of "A" and "B" immediately hereinabove shall be added to STRT and the resulting
sum shall be deemed the new STRET for puroses of subsection (e) of this Section 4.3;
provided, however, that if a reduction in the incremental assessed value corresponding to an ICIP
Exemption is applicable, then, as the amount of that reduction diminshes over time (in
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accordance with the schedule of the applicable ICIP Exemption), the new STRET will
correspondingly increase. hi no event shall the new STRET in any way take into account or be
reduced by any tax exemption and/or abatement program of whatever nature, includig but not

limited to ICIP.

(g) General Payment Provisions:

hi order to provide for payments in lieu of real estate taxes payable pursuant to
subsections (d), (e) and (f) above, the Lessee agrees to pay on a date which is at least seven (7)
Business Days before January 1 and on a date which is at least seven (7) Business Days before
July 1 of every year to the PILOT Depository, or to such other representative of the Agency, or
at such other times, in either case as the Agency may designate from time to time by wrtten
notice to the Lessee, by certified check or bank draft payable at a ban in New York, New York,
an installment payment equal to one-half of the payment in lieu of real estate taxes due for such
year. The PILOT Depository shall deposit such installment payment to a special trst fud.

It is agreed that the Agency shall request the appropriate offcer or officers of the
City charged with the duty of levying and collecting real estate taxes, to submit to the Lessee at
the times the levies for such real estate taxes are made, a statement specifyng the amounts and
due dates for the payments in lieu thereof, so that the Lessee may make such payments in the
correct amounts and on a timely basis.

If the Lessee shall fail to make any such installment payments, the amount or
amounts so in default shall continue as an obligation of the Lessee until fully paid and the Lessee
agrees to pay the same to the PILOT Depository together with the lesser of (x) the maximum
amount of interest thereon permitted by law and (y) the greater of (i) interest thereon at the same
rate per anum from time to time and compounded at the same frequency as if such amounts
were delinquent taxes and (ii) a late payment fee of 5% of the amount that was not paid when
due and, for each month or par thereof that a payment is delinquent beyond the first month, an
additional late payment fee of 1 % per month on an amount equal to the original amount that was
not paid when due that remains unpaid durng such month or part thereof.

Nothing contained herein shall limit or impair the Lessee's right, to the extent
permitted by law, to obtain reductions in the valuation of the Facility Realty or the right to obtain
exemptions (and discounts, if any) therefrom and to seek to obtain a refud of any such

payments made.

(h) Apportionment of Payments after Transfer:

The Agency shall cause the Collector of the City to retu the Facility Realty to
the tax rolls as of the date the Agency shall no longer have a leasehold estate in the Facility
Realty. Subject to the paragraph immediately succeeding, the Lessee and/or other subsequent

owner of the Facility Realty durng the City Tax Fiscal Year in which such cessation of the
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Agency's leasehold estate occurs, shall be responsible for paying the real estate taxes due for the
portion of such City Tax Fiscal Year that remains after such cessation.

With respect to the semi-anual period of the City Tax Fiscal Year in which the
Agency has ceased to have a leasehold estate in the Facility Realty, the Agency shall cause the
Collector of the City to apportion that par of the installment of the payment in lieu of real estate
taxes previously remitted for such semi-anual period (if any), which is attributable to the period
commencing on the date of such cessation and ending on the June 30 or December 31 following
(as the case may be), as a credit against the real estate taxes owed for such semi-anual period.

(i) Withdrawal of Real Estate Tax Abatements:

The Lessee understands and agrees that the Lessee is requied, and shall be
required thoughout the term of this Agreement, to payor cause to be paid, as additional
payments in lieu of real estate taxes, the amount of taxes that the Lessee would have been
required to pay as if the Agency did not have a leasehold estate in that portion of the Facility
Realty, if any, utilized or occupied by any Person (other than the Lessee or the Sub lessees but
including any sublessee that is pre-approved pursuant to Section 9.3 hereof, if any) for so long as
such utilization and/or occupation shall continue. The Lessee hereby represents to the Agency
that no portion of the Facilty Realty is utilized and/or occupied or is intended to be utilized
and/or occupied by Persons other than the Lessee or the Sublessees or a sublessee that is pre-
approved pursuant to Section 9.3 hereof, if any. The Lessee agrees that if ever durng the term of
this Agreement the Lessee intends to permit any Person (other than itself, the Sublessees or any
sublessee that is pre-approved pursuant to Section 9.3 hereof, if any) to use and/or occupy a part
of the Facilty Realty, then, in such event, the Lessee shall provide to the Agency's Authorized
Representative, wrtten notice of such intended use and/or occupancy before such use and/or
occupancy actually occur, and shall also obtain from the Agency prior wrtten consent therefor in
accordance with the requirements of Section 9.3 hereof

Commencing as ofthe date on which the Facility Realty is not used in accordance
with the Act and/or this Agreement or upon the occurence of an Event of Default under this
Agreement, the Lessee shall be required to make payments in lieu of real estate taxes on the
Facility Realty in such amounts as would result from taxes levied on the Facility Realty if the
Facility Realty were owned by the Lessee and the Agency had no leasehold estate in the Facility
Realty.

Whenever in this Section 4.3 the Lessee is required to make additional payments
in lieu of real estate taxes as if the Facility Realty were owned by the Lessee and the Agency had
no leasehold estate in the Facility Realty or specified portions thereof, the applicable tax rate
shall be the rate then in effect as shown on the records of the proper City deparent.
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(j) QEZE Tax Credits:

Notwthstanding the provisions of subsections "d" and "e" and "t' of ths Section
4.3, if at any time during the term of this Agreement (x) the Facility Realty is located in an
Empire Zone, and (y) the Lessee is taking or has taken affirmative steps to become a Qualified
Empire Zone Enterprise ("QEZE"), and (z) the Lessee has qualified or expects to qualify for
QEZE tax credits, then, the Lessee shall make payments in lieu of real estate taxes for the curent
and successive year equal to the following amounts: (i) with respect to the Land, Full Land
Taxes; and (ii) with respect to the Improvements, Adjusted CRET. hi the event the State repeals
the Empire Zone program, or that part of it providing for QEZE tax credits, and as a result of
such repeal or as a result of the expiration of the period of the Lessee's entitlement to QEZE
benefits, the Lessee is no longer eligible to claim the QEZE tax credits as they are available
under curent law, the Lessee shall then make payments in lieu of real estate taxes in accordance
with the aforesaid subsections "d" and "e" and "t'; provided, however, that for any period durng
which the Lessee receives QEZE tax credits, such period shall not be deemed to extend the term
durng which payments in lieu of real estate taxes, as provided for in the aforesaid subsections
"d" and "e" and "t', shall apply.

(k) Survivalo/Obligations:

The obligations ofthe Lessee under this Section 4.3 shall surive the termination
or expiration of this Agreement for any reason whatsoever. The Agency, in its sole discretion
and in fuherance of the puroses ofthe Act, may waive, in whole or in par, payments in lieu of
taxes set forth in this Section 4.3, for good cause shown.

Section 4.4. Taxes. Assessments and Char2es. The Lessee shall pay when the

same shall become due all taxes (other than those taxes for which payments in lieu thereof are
being paid pursuant to Section 4.3 hereof) and assessments, general and specific, if any, levied
and assessed upon or against the Facility, the Company Lease, this Agreement, the Sublease
Agreement, any ownership estate or interest of the Agency or the Lessee or the Sub lessees in the
Facility, or the Rental Payments or other amounts payable under the Company Lease, hereunder
or under the Sublease Agreement durg the term of this Agreement, and all water and sewer
charges, special distrct charges, assessments and other governental charges and impositions
whatsoever, foreseen or unforeseen, ordiary or extraordinar, under any present or future law,
and charges for public or private utilities or other charges incured in the occupancy, use,
operation, maintenance or upkeep of the Facility, all of which are herein called "Impositions".
The Agency shall forward, as soon as practicable, to the Lessee any notice, bil or other
statement received by the Agency concerning any Imposition. The Lessee may pay any
Imposition in installments if so payable by law, whether or not interest accrues on the unpaid
balance.

hi the event the Facility Realty is exempt from Impositions (other than real estate
taxes in respect of which amounts are payable under Section 4.3 hereof) solely due to the
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NEW YORK CITY INDUSTRIAL DEVELOPMENT AGENCY
110 Wiliam Street, New York, New York 10038

November 20, 2006

Mr. Marin Gbeneky
New York City Deparment of Finance
Payment Operations Division/ILOT Section

59 Maiden Lane, 26th Floor
New York, New York 10038

Re: J & J Farms Realty Joint Ventue, Fisher Foods of Queens Corp. and
J & J Fars Creamery, Inc.

57-48 49th Street
Maspeth, New York 11378
Block 2602; Lot 220

Dear Mr. Gbeneky:

On the date hereof, the New York City hidustrial Development Agency acquired
a leasehold estate in the above-referenced real property for a project for J & J Farms Creamery,
hic., Fisher Foods of Queens Corp. and J & J Fars Realty Joint Venture (collectively, the
"Company") in Queens County.

Since the acquisition of such leasehold estate in the above-referenced property

occured in the second tax quarter, the Company has not received the remainder of the fiscal
year's bil for taxes owed. Please forward a bil for the remainder of the tax year to:

J & J Fars Realty Joint Venture

c/o J & J Fars Creamery, hic.
57-48 49th Street
Maspeth, New York 11378
Attention: President

Very trly yours,

t- .. i-
Maureen P. Babis
Deputy Executive Director

cc: Robert Milus

Compliance Departent

New York City hidustrial Development Agency
Michael L. Shelton
The Bank of New York
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- - - - - - - - - - - - - - - - - - - - - -x

hi the Matter

of

Taxation of the New York City

hidustral Development Agency

- - X

STATE OF NEW YORK )
SS.:

COUNTY OF NEW YORK )

RICHA E. MASHAL, ESQ. being duly sworn, deposes and says:

1. That I am an attorney-at-law duly licensed in the State of New York and

am the Vice President for Legal Affairs of the New York City hidustral Development Agency
(the "Agency").

2. That the Agency, a corporate governental agency constituting a body

corporate and politic and a public benefit corporation of the State of New York, was established
by Chapter 1030 of the 1969 Laws of the State of New York, constituting Title I of Aricle 18-A
of the General Muncipal Law, Chapter 24 of the Consolidated Laws of New York, as amended,
and Chapter 1082 of the 1974 Laws of the State of New York, as amended (collectively the
"Act").

3. That on or about November 20, 2006, the Agency will enter into a

"straight-lease transaction" within the meanng of the Act, in which the Agency wil acquire a
leasehold estate in the Facility (as defined below) from J & J Fars Realty Joint Ventue, a New
York joint ventue parership of businesses (the "Lessee"), pursuant to a Company Lease

Agreement, dated as of November 1, 2006, between the Lessee and the Agency (the "Company
Lease"), and the Agency wil sublease its interest therein to the Lessee to provide financial
assistance for the improvement and renovation of a commercial facility (the "Facilty"),
consisting of the renovation of an approximately 77,420 square foot parcel of land and an
approximately 57,430 square foot building thereon (including but not limited to the improvement
of the stagig area, loading dock, new offices, refrgeration and securty systems), located at 57-

48 49th Street, Maspeth, New York 11378, all for use in the distrbution of assorted food
products, for sub-sublease to J & J Fars Creamery, hic. and Fisher Foods of Queens Corp.,
each of which is a corporation organzed under the laws ofthe State of New York.

500712.3029221 CLD



2.

4. That simultaneously therewith, the Agency will enter into a Lease

Agreement, dated as of November 1,2006 (the "Lease Agreement"), with the Lessee, pursuant to
which the Agency will sublease the Facility to the Lessee.

5. That pursuant to Section 874 of the Act, the Agency is regarded as

performing a governental function and is required to pay no taxes or assessments upon any of
the property acquired by it or under its jursdiction or control or supervision or upon its activities.

6. That pursuant to the provisions of Section 8017 of the Civil Practice Law

and Rules of the State of New York, no clerk of any county within The City of New York shall
charge or collect a fee for filing, recording or indexing any paper, documents, map or proceeding
filed, recorded or indexed for the county, or an agency or officer thereof acting in an offcial
capacity.

7. That pursuant to the provisions of Section 8019(d) of the Civil Practice

Law and Rules of the State of New York, no clerk of any county within The City of New York
shall charge or receive any fee from The City of New York or the State of New York, or from
any agency or offcer thereof acting in an official capacity.

8. I hereby submit that no tax or fee for filing, recording or indexing should

be imposed in connection with the filing and recording of the Company Lease and the Lease
Agreement, as hereinbefore described.

Sworn to before me this~
l1 day of November, 2006

~.~
JUDITH A. CAPOLONGO

Commissioner of Deeds, City of New York
No. 5.1425

Cert. Fired to New York County
Commission Expires October. I 1 ZoO-=
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New York City
Industrial Development Agency

110 William Street, New York, NY 10038
212/619.5000, Fax: 212/312,3908
ww.nycedc.com/nycida

November 20, 2006

Hawkins Delafield & Wood LLP
New York, New York

J & J Farms Creamery, Inc.
Maspeth, New York

Fisher Foods of Queens Corp.
Maspeth, New York

Re: New York City hidustral Development Agency
hidustrial hicentive Program
(2006 J & J Fars Creamery, hic. and Fisher Foods of Queens Corp. Proiect)

Ladies and Gentlemen:

This opinion is being furnshed to you in connection with the straight-lease
transaction by the New York City hidustrial Development Agency (the "Agency") for the benefit
of J & J Farms Creamery, hic. and Fisher Foods of Queens Corp., each of which is a New York
corporation (collectively, the "Sublessees") and J & J Farms Realty Joint Ventue (the "Lessee"),
which is a New York joint venture partership of businesses, and pursuant to which the Agency
will enter into (i) a Company Lease Agreement, dated as of November 1, 2006 (the "Company
Lease"), with the Lessee, by which the Lessee will lease the Facility Realty (as defined in the
Lease Agreement referred to below) to the Agency, and (ii) a Lease Agreement, dated as of
November 1, 2006 (the "Lease Agreement"), with the Lessee, by which the Agency wil sublease
the Facility Realty (as defined in the Lease Agreement) to the Lessee. The Lessee will sub-
sublease the Facility Realty to the Sublessees pursuant to a Sublease Agreement, dated as of
November 1,2006, between the Lessee and the Sublessees (the "Sublease Agreement").

I am the Vice President for Legal Affairs to the Agency, and, in such capacity, I
am familiar with the acts and proceedings heretofore had or taken by the Agency relative to the
authorization of the Company Lease, the Lease Agreement, the Sublease Agreement, the
Guaranty Agreement, dated as of November 1, 2006 (the "Guaranty Agreement"), from the
Lessee, the Sublessee, and Michael Oberlander, Pearl Oberlander, Simon Friedman and Morrs
Schlager, as individual guarantors (collectively, the "hidividual Guarantors"), to the Agency, and
a Sales Tax Letter, dated the date hereof, from the Agency to the Lessee. I have fuher caused
to be entrusted to First American Title hisurance Company of New York (the "Title hisurance
Company") for due recording the Company Lease and the Lease Agreement in the Office of the
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Register of The City of New York in Queens County, New York. Based on the foregoing, I am
of the opinion that:

(a) The Company Lease has been entrusted to the Title hisurance Company
for due recording in proper form in the Office of the Register of The City of New York in
Queens County, New York, which recording is the only recording necessar to give notice of the
lease of the real property therein as against all creditors of the Lessee and subsequent purchasers.
No rerecording is required in order to maintain notice of the Company Lease.

(b) The Lease Agreement has been entrsted to the Title hisurance Company
for due recording in proper form in the office of the Register of The City of New York in Queens
County, New York, which recording is the only recording necessary to give notice of the
sublease of the real property therein described as against all creditors of the Agency or of the
Lessee and subsequent purchasers. No rerecording is required in order to maintain notice of the
Lease Agreement.

( c) There is no action, suit, proceeding or investigation at law or in equity by

or before any court, public board or body, of which the Agency has notice, pending or, to the
best of my knowledge, threatened against or affecting the Agency, or to the best of my
knowledge is there any basis for such action, suit, proceeding or investigation, wherein an
unfavorable decision, ruling or finding would adversely affect the transactions contemplated by
the Company Lease, the Lease Agreement or the Guaranty Agreement or the validity or the
enforceability of the Company Lease, the Lease Agreement or the Guaranty Agreement.

(d) No legislation has been enacted by the Legislature of the State of New
York or the Council of The City of New York that in any way affects the creation, organization
or existence of the Agency or the titles to offce of any officers thereof, or the power of the
Agency to lease, sublease, or renovate the Facility or own, improve, sell, assign, lease or
sublease the Facility referred to in the Lease Agreement.

In rendering this opinion, I have assumed the due authorization, execution and
delivery by and enforceability against (i) the Lessee of the Company Lease, the Lease
Agreement, the Sublease Agreement and the Guaranty Agreement; (ii) the Sublessees of the
Sublease Agreement and the Guaranty Agreement; and (iii) the hidividual Guarantors of the
Guaranty Agreement.

This opinion is delivered to the addressees solely in connection with the

transaction described herein, and it may be relied upon by the paries to whom this opinion is
addressed and their counsel. This opinon may not be relied upon by any other person, firm or
entity without the Agency's prior wrtten consent.

Very trly yours,

~t-
Richard E. Marshall, Esq.,
Vice President for Legal Affairs

500712.3029221 CLD



13

~



LETTER OF REPRESENTATION

November 20, 2006

New York City hidustrial
Development Agency

New York, New York

Dear Sir/Madam:

hi order to induce New York City hidustral Development Agency (the

"Agency") to enter into a straight-lease transaction for the benefit of J & J Fars Creamery, hic.
and Fisher Foods of Queens Corp., each of which is a New York corporation (collectively, the
"Sub lessees"), and J & J Fars Realty Joint Ventue, a New York joint ventue parnership of
businesses (the "Lessee"), and in consideration of the foregoing, Michael Oberlander, Pearl

Oberlander, Simon Friedman and Morrs Schlager, as individual guarantors (collectively, the
"hidividual Guarantors"), the Lessee and the Sublessees hereby certify, represent, warant, and
covenant to and with the Agency as follows (capitalized terms used but not defined herein shall
have the respective meanings set forth in the Lease Agreement referred to herein):

1. There is no pending or threatened action, suit, proceeding, inquiry or
investigation, at law or in equity, by or before any cour, public board or body, known by the
Lessee, the Sub lessees, or the hidividual Guarantors, nor to the best of knowledge of the Lessee,
the Sub lessees or the hidividual Guarantors is there any basis therefor, looking toward the
dissolution or liquidation of the Lessee or either of the Sub lessees or wherein an unavorable
decision, ruling or fiding would materially adversely affect the transactions contemplated by the
Company Lease Agreement, dated as of November 1, 2006, between the Lessee and the Agency;
the Lease Agreement, dated as of November 1,2006, between the Agency and the Lessee (the
"Lease Agreement"); the Sublease Agreement, dated as of November 1, 2006, between the
Lessee and the Sublessees; the Guaranty Agreement, dated as of November 1, 2006, from the
Lessee, the Sub lessees and the hidividual Guarantors to the Agency; the Letter of Authorization
for Sales Tax Exemption, dated the date hereof. from the Agency to the Lessee; or this Letter of
Representation (the documents referenced in this paragraph above being referred to collectively
as the "Transaction Documents", and those Transaction Documents to which the Lessee, the
Sub lessees and the hidividual Guarantors shall be a pary, shall be referred to as the "Lessee

Documents", the "Sub lessees Documents" and the "hidividual Guarantors Documents",

respectively); or might result in any materially adverse condition (financial or otherwse), in the
business or the property or assets of the Lessee, either of the Sub lessees or any of the hidividual
Guarantors.

2. The Lessee is a joint ventue parership of businesses consisting of two

joint ventue parers (each a "Parer"), duly organized, validly existing and in good standing

under the laws of the State of New York, has the authority to own its property and assets, to
car on its business as now being conducted by it and to execute, deliver and perform ths Letter

of Representation and the other of the Lessee Documents.
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3. Each Parer of the Lessee is a limited liability company duly organized,
validly existing and in good standing under the laws of the State of New York, has the authority
to own its property and assets, to carr on its business as now being conducted by it and to
execute, deliver and perform this Letter of Representation and each other of the Lessee
Documents.

4. Each of the Sublessees is a corporation duly organzed, validly existing

and in good standing under the laws of the State of New York, has the authority to own its
property and assets, to car on its business as now being conducted by it and to execute, deliver
and perform this Letter of Representation and each other ofthe Sub lessees Documents.

5. The execution, delivery and performance of the Lessee Documents have

been duly authorized by all requisite action on the par ofthe Lessee and both of its Parers, and
the execution and delivery thereof and compliance with the provisions thereof have not and wil
not violate any provision of law, the business certificate for the Parners of the Lessee, any
organzational document of any Parer, any order, judgment or decree of any cour or agency of
governent, or any indentue, agreement or other instrent to which the Lessee or any Parer
is a pary or by which it or any of its property is subject to or bound, or be in conflict with, or
constitute (with due notice and/or lapse of time) a breach of or default under any such indenture,
agreement or other such instrent ofthe Lessee or any Parer.

6. The execution, delivery and performance of the Sub lessees Documents
have been duly authorized by all requisite corporate action on the par of each of the Sublessees,
and the execution and delivery thereof and compliance with the provisions thereof have not and
wil not violate any provision of law, the certificate of incorporation or bylaws of either of the
Sub lessees, any order, judgment or decree of any cour or agency of governent, or any
indentue, agreement or other instrent to which either of the Sub lessees is a par or by which
it or any of its property is subject to or bound, or be in confict with, or constitute (with due
notice and/or lapse of time) a breach of or default under any such indentue, agreement or other
such instrent.

7, The execution, delivery and performance by the hidividual Guarantors of

the hidividual Guarantors Documents and compliance with the provisions thereof have not and
wil not violate any provision of law, any order, judgment or decree of any cour or agency of
governent, or any indentue, agreement or other instrent to which any of the hidividual
Guarantors is a pary. or by which any of the hidividual Guarantors or any of their respective
property is subject to or bound, or be in conflct with, or constitute (with due notice and/or lapse
oftime) a breach of or default under any such indentue, agreement or other such instrent.

8. The Lessee Documents, and any and all other agreements and documents

required to be executed and delivered by the Lessee and each of its Parers in order to car out,

give effect to and consumate the transactions contemplated by the Lease Agreement, have been
duly authorized, executed and delivered by the Lessee and each of its Parers and have not been
amended, modified or rescinded, remain in full force and effect and are the legal, valid and
binding obligations ofthe Lessee enforceable against the Lessee in accordance with their terms.
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9. The Sublessees Documents, and any and all other agreements and

documents required to be executed and delivered by the Sub lessees in order to carr out, give
effect to and consumate the transactions contemplated by the Lease Agreement, have been duly
authorized, executed and delivered by the Sub lessees and have not been amended, modified or
rescinded, remain in full force and effect and are the legal, valid and binding obligations of the
Sublessee, jointly and severally, enforceable against each of the Sublessees in accordance with
their terms.

10. The hidividual Guarantors Documents, and any and all other agreements

and documents required to be executed and delivered by the hidividual Guarantors in order to
car out, give effect to and consumate the transactions contemplated by the Lease Agreement,

have been duly executed and delivered by the hidividual Guarantors and have not been amended,
modified or rescinded, remain in full force and effect and are the legal, valid and binding
obligations of the hidividual Guarantors enforceable against the hidividual Guarantors in

accordance with their terms.

11. The representations and waranties of the Lessee contained in the Lessee

Documents are tre, complete and correct and in full force and effect as of the date hereof, with
the same effect as if those representations and waranties were made on and as of the date hereof
As of the date hereof, no Event of Default or default has occured and is continuing with respect
to any of the Lessee Documents,

12. The representations and waranties of the Sub lessees contained in the
Sub lessees Documents are tre, complete and correct and in full force and effect as of the date
hereof with the same effect as if those representations and waranties were made on and as of the
date hereof. As of the date hereof, no Event of Default or default has occurred and is continuing
with respect to any of the Sublessees Documents.

13, The representations and waranties of the hidividual Guarantors contained
in the hidividual Guarantors Documents are tre, complete and correct and in full force and
effect as of the date hereof with the same effect as if those representations and warranties were
made on and as of the date hereof As of the date hereof, no Event of Default or default has
occured and is continuing with respect to the hidividual Guarantors Documents.

14. All out-of-pocket costs, expenses and fees of the Agency incident to the

preparation, execution and delivery of the Transaction Documents, and all other agreements and
documents contemplated hereby and thereby, and the fees and disbursements of Hawkins

Delafield & Wood LLP and the Agency shall be paid by the Lessee and the Sublessees.

15. The Lessee is not a pary to or bound by any contract, agreement or other

instrent, or subject to any judgment, order, wrt, injunction, decree, rule or regulation which,

in the Lessee's opinon, materially adversely affects, or in the futue may, so far as the Lessee
can now foresee, materially adversely affect, the business, operations, affairs, properties, assets
or condition, fiancial or otherwise, of the Lessee.

16. Neither Parer of the Lessee is a party to or bound by any contract,
agreement or other instrent, or subject to any judgment, order, wrt, injunction, decree, rule or
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regulation which, in the Lessee's or Parer's opinion, materially adversely affects, or in the
future may, so far as the Lessee or either Parer can now foresee, materially adversely affect,
the business, operations, affairs, properties, assets or condition, financial or otherwise, of the
Lessee or either Parer.

17. Neither of the Sublessees is a pary to or bound by any contract, agreement
or other instrent, or subject to any judgment, order, wrt, injunction, decree, rule or regulation

which, in the Sublessees' opinion, materially adversely affects, or in the futue may, so far as the
either of the Sublessees can now foresee, materially adversely affect, the business, operations,
affairs, properties, assets or condition, financial or otherwise of either ofthe Sublessees.

18. None ofthe hidividual Guarantors is a pary to or bound by any contract,
agreement or other instrent, or subject to any judgment, order, wrt, injunction, decree, rule or
regulation which, in the opinion of the hidividual Guarantors, materially adversely affects, or in
the futue may, so far as the hidividual Guarantors can now foresee, materially adversely affect,
the business, operations, affairs, properties, assets or condition, financial or otherwise of any of
the hidividual Guarantors.

19, Neither this Letter of Representation nor any other document, certificate

or statement fushed to you by or on behalf of the Lessee, either ofthe Sublessees or any of the
hidividual Guarantors contains any untre statement of a material fact or omits to state a material
fact necessary in order to make such statements contained herein and therein not misleading.
There is no fact known to the Lessee, either of the Sub lessees or any ofthe hidividual Guarantors
which materially adversely affects or in the future may (so far as the Lessee, either of the
Sub lessees or any of the hidividual Guarantors can now foresee) materially adversely affect the
business, operations, affairs, conditions, properties or assets of the Lessee, either of the
Sub lessees or any of the hidividual Guarantors, which has not been set forth in this Letter of
Representation or in a document, certificate or statement fushed to you by or on behalf of the
Lessee, the Sublessees or the hidividual Guarantors prior to or on the date hereof as provided
therein. .

20. The Lessee and the Sub lessees have been induced to proceed with the
Project by, among other things, the abilty of the Agency to provide financial assistance for the
Project.

21. The operation of the Facility in the maner presently contemplated and as
described in the Lease Agreement will not confict with any zoning, environmental, water or air
pollution law, ordinance or regulation or any similar law, ordinance or regulation applicable

thereto as they exist as of the date hereof.

22. The Project is not withi the type of actions or classes of actions identified
by the New York State Deparent of Environmental Conservation under the State
Environmental Quality Review Act, being Aricle 8 of the New York State Environmental

Conservation Law, which wil in almost every instance have a significant effect on the
environment and are therefore likely to require the preparation of environmental irrpact
statements.
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23. All provisions contained herein shall remain operative and in full force

and effect, regardless of any investigation made by or on behalf of the Agency, and shall surive
the delivery ofthe Transaction Documents.

24. The validity, interpretation and performance of this Letter of
Representation shall be governed by the laws ofthe State of New York.

25. This letter may be simultaneously executed in several counterparts, each

of which shall be an original and all of which shall constitute but one and the same instrent.

(hitentionally Left Blan J
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Very trly yours,

J & J FARS CREAMERY, INC., J & J FARS REALTY JOINT VENTURE
as Sublessee By its Joint Venture Parters
. ' . ,. I. -' i / J & J Fars Redevelopment Company, LLCB~~ .
Mic~ael Oberlander L .. . ,i _ n A f n 1 - I. . . N /President By:~~.~

Michael Oberlander

Member

FISHER FOODS OF QUEENS CORP.,
as Sublessee

BY:~~~
Michael Oberlander

President

MICHAL OBERLANDE~
as hidividual Guarantor

~~
SIMON FREDMAN,
as hidividual Guar or

J & J Fars Creamery Company Real Estate, LLC

By J & J Fars Creamery, hic., Member

By:~)(j~
~

Michael Oberlander
President

MORRS SCHLAGER,
as hidividual Guarantor

~

500712.3 029221 CLD
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CERTIFICATE OF THE LESSEE AS TO COMPLIANCE
WITH SECTIONS 4.5 AND 6.2 OF THE LEASE AGREEMENT

The undersigned HEREBY CERTIFIES that he is an Authorized Representative
(as defined in the Lease Agreement referred to below) of J & J Farms Realty Joint Venture, a
joint ventue parership of businesses organzed and existing under and by virte of the laws of
the State of New York (the "Lessee"), and HEREBY FURTHER CERTIFIES on behalf of the
Lessee that the Lessee is in full compliance as of the date hereof with those requirements

imposed on the Lessee under Sections 4.5 and 6.2 of the Lease Agreement, dated as of
November 1, 2006 (the "Lease Agreement"), between the New York City hidustral
Development Agency and the Lessee, and that attached hereto is a tre and correct copy of that
certificate of insurance evidencing the compliance by the Lessee with the insurance requirements
set forth in Sections 4.5 and 6,2 ofthe Lease Agreement.

IN WITNSS WHEREOF, the undersigned has hereunto set its hand this
November 20, 2006.

J & J FARS REALTY JOINT VENTURE
By its Joint Venture Partners

J & J Farms Redevelopment Company, LLC

BY:~~
Michael Oberlander
Member

J & J Farms Creamery Company Real
Estate, LLC

By J & J Farms Creamery, Inc.

BY:~
Michael Oberlander
President

500712.3 029221 CLD



ACORQ,. CERTIFICATE OF LIABILITY INSURANCE
I

DATE (MM/DI
11/1/2006

PRODUCER (718) 54-1700 THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMTION
-~~K Administrative Agency ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE

HOLDER. THIS CERTIFICATE DOES NOT AMEND, EXEND OR35 Queens Blvd ALTER THE COVERAGE AFFORDED BY THE POLICIES BELOW.
. est Hils, NY 11375

INSURERS AFFORDING COVERAGE NAIC#
INSURED J & J Farms Creamery, Inc, INSURER A: Travelers Ind. Co. of Ilinois

57-48 49 Street
INSURER B: St. Paul Travelers 24767

Maspeth, NY 11378
INSURER C:

INSURER D:

INSURER E:

J&JFARM-01 JOSH

COVERAGES
THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD INDICATED. NOTWTHSTANDING
ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS CERTIFICATE MAY BE ISSUED OR
MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS, EXCLUSIONS AND CONDITIONS OF SUCH
POLICIES. AGGREGATE LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

IfI~ r.g~~ NCE POLICY NUMBER P8Hi~~U'68~E PgJ¡lll~~~N
LIMITS

~NERAL LIBILITY EACH OCURRENCE $ 1,000,OOC
A X X COMMERCIAL GENERAL LIABILITY Y630773X4827TIL06 7/21/2006 7/21/2007 PREMìSes Ea occrence\ $ 300,00C

=:: CLAIMS MADE 0 OCUR MED EXP (Anyone persn) $ 5,OOC

PERSONAL & ADV INJURY $ 1,000,00C-
2,000,00CGENERAL AGGREGATE $

GEN'LAGGREGATE LIMIT APPLIES PER: PRODUCTS - COMPIOP AGG $ 2,000,OOC

I POLICY n ~~T n LOC
AUTOMOBILE LIABILITY

COMBINED SINGLE LIMIT-
(Ea accdent) $- AN" AUTO

ALL OWNED AUTOS
BODILY INJURY-

$SCHEDULED AUTOS (Per person)-
f- HIRED AUTOS

BODILY INJURY
(Per accdent) $NON-OWNED AUTOSr-

I- PROPERTY .DAMAGE
$(Per accdent)

GARAGE LIBILITY AUTO ONLY - EAACCIDENT $

R AN" AUTO
OTHER THA EA ACC $
AUTO ONLY: AGG $

OESSIUMBRELLA LIABILI

EACH OCURRENCE $ 5,000,OO~
B OCUR 0 CLAIMS MADE QK06500486 7/21/2006 7/21/2007 AGGREGATE $ 5,000,001

$

Q DEDUCTIBLE
$

X RETENTON $ 10,000 $
WORKERS COMPENSATION AND

I WC STATU- I IOTH-TORY LIMITS EREMPLOYERS' LIBILITY
E.L EACH ACCIDENT $ANY PROPRIETORARTNERCUTVE

OFFICERIEMBER EXCLUDED?
EL DISEAE - EA EMPLOYEE $

~~~Ml~~..~?~~s below E.L DISEAE - POLICY LIMIT $
OTHER

DESCRIPTION OF OPERATIONS I LOCATIONS I VEHICLES I EXCLUSIONS ADDED BY ENDORSEMENT I SPECIL PROVISIONS

Certficate Holder is included as Additional Insured, Mortgagee & Los Payee with repets to loction 5748 49th Street Maspeth, NY 11378

CERTIFICATE HOLDER CANCELLATION

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE THE EXPIRATION
New York City Industrial Development

DAlE THEREOF, THE ISSUING INSURER WILL ENDEAVOR TO MAIL 3ll DAYS WRTTNAgency
NOTIE TO THE CERTIACAlE HOLDER NAMED TO THE LEFT, BUT FAILURE TO DO so SHALLAttn: Compliance Unit

110 Willam Street IMPOSE NO OBLIGATION OR LIBILITY OF ANY KIND UPON THE INSURER, ITS AGENTS OR

New York, NY 10038- REPRESENTATIES.
AUTHORIED REPRESENTATIE ~ ~J~

ACORD 25 (2001/08) ~ACORD CORPORATION 1988



J&JFARM-01 JOSH

IMPORTANT

If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must be endorsed. A statement
on this certificate does not confer rights to the certificate holder in lieu of such endorsement(s).

If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may
require an endorsement. A statement on this certificate does not confer rights to the certificate
holder in lieu of such endorsement(s).

DISCLAIMER

The Certificate of Insurance on the reverse side of this form does not constitute a contract between
the issuing insurer(s), authorized representative or producer, and the certificate holder, nor does it
affrmatively or negatively amend, extend or alter the coverage afforded by the policies listed thereon.

ACORD 25 (2001/08)
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MEMBER'S CERTIFICATE OF
J & J FARS REDEVELOPMENT COMPANY, LLC

The undersigned Member of J & J Farms Redevelopment Company, LLC, a New
York limited liability company ("Redevelopment Company"), HEREBY CERTIFIES THAT:

1. This certificate is furnished in connection with the straight-lease

transaction with the New York City Industrial Development Agency (the "Agency"), J & J
Fars Realty Joint Ventue (the "Lessee") and J & J Farms Creamery, hic. and Fisher Foods of

Queens Corp. (collectively, the "Sublessees") in connection with the improvement of a
commercial facility (the "Facility"), consisting of the renovation of an approximately 77,420
square foot parcel of land and an approximately 57,430 square foot building thereon (including
but not limited to the improvement of the staging area, loading dock, new offices, refrgeration
and securty systems), located at 57-48 49th Street, Maspeth, New York 11378, all for use in the
distrbution of assorted food products (the "Project").

2. Redevelopment Company is one of two joint ventue parerships of the
Lessee.

3. Attached hereto as Exhibit A is a tre, correct and complete copy of the

Business Certificate for Parers, dated December 15,2005, regarding Redevelopment Company
and J & J Fars Creamery Company Real Estate, LLC.

4. Attached hereto as Exhbit B is a tre, correct and complete copy of the

aricles of organzation, as amended, of Redevelopment Company, certified by the Secretar of
State ofthe State of New York as in effect on the date hereof.

5. Attached hereto as Exhibit C is a tre, correct and complete copy of the

operating agreement of Redevelopment Company, together with all amendments thereto as in
effect on the date hereof.

6. Attached hereto as Exhibit D is a tre, correct and complete copy of the

resolutions duly adopted by the Members of Redevelopment Company, which resolutions have
not been revoked, modified, amended or rescinded and are stil in full force and effect, and
authorize the obligations of Redevelopment Company with respect to the Project, and which
fuher authorize the execution and delivery of all necessary documents by the undersigned.

7. Each document relating to the Project required to be executed by
Redevelopment Company has been executed on behalf of Redevelopment Company by the
person named below, who is duly authorized and empowered to execute such documents. The
below-named person is the duly elected and qualified member of Redevelopment Company
holding the title set forth opposite his name, and the signature below set forth opposite his name
is his genuine signatue:

Name Title

Michael Oberlander Member

Signatue ,.. . hAI~~~v
500712.3 029221 CLD
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.JOINT VENT AGREEMENT

OF

J&J FARS REALTY .TOJ. VENTURE

- .. .....- ~L.:

COHEN, ES;rXS & ASSOCl.TES, Ll..t.
40'Mat1Ji(l~ Street

Suite 2.03

Goshen, New York 10924
(845) 291-1900
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JOINT VENTUR AGREEMENT, made December 15.2005, betweenJ & J Farms
Rcdevelo~inen.t Com.:pany~ LLC, 0. limited lia.bility CQm:pany, having an addreM at 51-4!l 49th Strt,
Ma.'3pet:h, New York, and J & J Farms Creamery Company Real Es,tatc. LLC, a limitc'liabílhy
company, having an address at 57~48 49th Street, Masp(:,th, New YOJ'k (coiiecHvel~ hereinafer
referred to as "Venture"). '

:WITNESSETH:

WHEREAS, the J& J Farms CrelUl1ery CompwlY Real &tte, LLC ha been formed to hold
title to a cert patcel ofrealproperiyin accord wIth a ceraiauitclan deed dated. December 15,

2005. by and between .T & J Farms Creamery Co., Inc.~ and Michael ObcrlandCT, fl:l ìndividual.
having an address at 57-48 49th Street~ Mapeth. N~w York 11738 ("Memberll), and Simon
Friedman. an injvidwil, having mi ~ddrf'sS .at 57-48 49th StrceTJO MAspeth, New York 1173&
("Member")an Pëarl Oheriandcr, àn iildividual, having iin address at 57w48 49th Stret, Maeth,
New York 11738 ("Member'l), and Morrs Sch1ager~ an in£lividual, having an address at. 51-48 49th
Sttee, Maspeth, New York 11738 ("Memberr~), and it is acknowledged that t:he j & .T Fars
Ci-eery çQ:tpany Real Estte~ LLC membership interest shall be held i 00% by J & J J.ars
Creer CotnpanYt Juc, as an asset on its ba1~cc. shed:. .

l ,

WlREAS, it Ü.;undcrtood tliat title t.o the sllhject properyis presently held by the
IDA as colIiiterallicc.urity for a certain IDA loan which shall continue to be paid by J &"1 Farms
Creainer, Company, Inc..

WHRES~ J & J Fars Creamery Company Real Estaté~ LJ.C has agreed to tom
ajoint venture partnership for the ædovclopment of fue premises with J & J Fans Redevelopmen.t
Company, LLC (10 # land the name oftlsjoint -ventue is J & J Farms Realty Joint Ventue
( 1D# ).

WHREAS, the J & J Fars Redevelopment Com.pany~ LLC was formed in New
York State as a Liitßd Liabîlily Company onDeaeinber 1~ 2005.

WHREAS, J & .T Proms Cl'eamer Company Real E~tate~ LLC was fonned in New
'york State a~ a ¡.limited Liabilty Company on December 1, 2005. ~

WIl:EREAS~ :r &.r liFlri11 Realty Joint Ventlre was formed by the mutual agreement
ofJ & J Redevelopment Coinpany\ J.,J..C and J & J Farins Crean).ery Company Real Estate, LLC with.
the appri¡al of J &.J Fauns Creamery Company. Inc. and all of its shareholders to Wit Michael
OberhlJider~ an individ.ual, Mvìiig an addrss tit.S7~48 49l. Street, Miipetllt Now York 1173B
(llMembe,rIl). ånd Simon Frif'ilmrui,1 an mdividnnl, baving an addrs at 57-48 49th Street,. Maspeth..
New York 1 i ?38 (lIMember")and Peal Oberlander, an individuaJ~ having an address at 57w48 49th
Street, Maspeth. New York 11738 C'Memberl1), and Morrs Sohlagcr. an indinidun.l~ having an
address at 57-48 49th Strt. Maspeth, New York 11738 ("Member").



wmUEA8, , thìs Limited Liabmiy Company Operating Agreement shall be
consistont with ll'le RGdcvelopmeüt goåls and objeotive!) "f all of íh~ parHos and shnllnot be-
ineonBist.ent. tlicrowIth.

, W1REAS~ the part1es hfll'eto desire to form ajohitvcn1ute pimmatlttothe lam of
the State of N ew York for the puqiQ-9GS hereinafter set forth; ,

NO\V, TlJEREFORE. in considertion of the mut.ual c-ovenants .'et fort herein and
other valuable oonsidf;t:atln, t.tie i;~i1Jt an ~ufç.içn~1 M which 11e-xi:by l.'t.'ce acknowli:dg,cd~ ûie

VenÜm~rs agree as follows;

1. Formation.

TIit paries hereby enter into tld ('Omi a joint ventuo (me "Joint Vetlilire1') pursmit
to the provisions of the Unifotn Jaint Venture Act ofihe State of New York, for the pmposcs and
the period and upon ta.e terms. and couditions he~èinaf ~ët 'fort.

,'.

2. Nilülè

'Th,e name uftho Joint Ventue shall be J&J Faxms.'ßalty rOili:t Ventue) aid ßl
business of the Joint Vent.ure shall be conducted under said nàmc~ or such other name as the
Ventue.rs from tie to tie may detennie. Each such ilail1e shall be duly filed as an assumed xiiuie
jn tle State of New York.' .

3. -Lurnase.'l

The purose.'l of 1he Joint Venture ar to improve. mlUingc and operate the real
proper known 3S 57-48 49th Stret\ in MBsne.th., New Y otk (t. /ll.i:Q'Pi~rt.-yn); tQ inc\\r11;debcdne,
secured and unsec.ured; to enter into and p.etfonn oontraots and ageements of any kid iicce~sMY to,

in connection with or incIdental to the busniesR of the joint Vanim:e; and to cary on any otlGf
activities necessary to. in conn~c;tion with or incidental to the foregoin, a..i the VerturerB in thcfr
discretion may deem desirable. .

The Veniiirers m-o hereby autIori~d to cause .the Joint Ventiire to acquire the
Property- for a purchase price and 'upon mich other tel'lnS and conditions as the VoninterS may deem
appropriate.
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4,.,Plnec nlßusincsfl

TIie principal place ofhusÍ1iess of the Joint Venture shall be at 57..48 49111 Sttect~

Mapeth, New Y Ol'k , in the County of , or at rmch other at' additional places of b'i1s1t\sß Wltbln Ðt
outside ofthe State of New York as the VønÜirera from time to lime may de~igiinto.

5. 'f U'lI\

The Tenn of -the Joint Venium shaH commence on the de.te fIrst above wrt1en :md
shall continue until December 31. ~050) uiiles:: soonq temiiiiatcd ftS heroh')~fter provided,

6. Capibd CnøtribiitIflns.

Each of the Venturers shnIl contribute to the capita of the Joint V cntie the amoun1:
tlet fort opposite Iiis name below:

J & J Fars Redevelopment CömQan.y, LLC - $ i M.OG

J & J Fars Creer Company RenI Estate, LLC -- tUl tights that j & .T Fans Ci~eamery
Company Real Estae, LLC have in and to that certn l:roPer located at S7-4g 49t1 Street, Ma'lpei
New York. and such otber fmacing obligations ptira~t to the indepenclc.t agreeinent of the co-
'leiúui:effl.

The Venturers shåll not be required to make £lIlY additional capital contrbutioIL'l, .

Iu the event the Ventuers unanously agree that additionnl ca.pita cOJltributions are
neOOMát or desirable, then tlie Vent111'!1 sliaIl.c011'trbute suc.h additional cäpital tu thel oint V énttlOO
jn the same proportons a... the intial ~apita contllbl1tionsp unless otherwse wianiinously agreed tø
by tbo Venturers.

Except as specifically provided in this Agreemont or required by law) no Yentur
shall have the righ~: t.o withdr¡:w or reduce liIs contributions to the capital Qfthe JGint 'Ven."Ùirc uni:,t
1he terminatiOJl of the Joint Ventue. No V cnIUret shall have the right to demand and receive fly
di~trîbutio1t frm the J òint Venture in åny form other than cá.h. i-gardless of the iiaturo of suc Ven-
turer's capita col1uibution. No Venturer shall be paid interest on capital contributioDS to the Joint
Veniur.e.
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7. Loan8 and AdvallCm¡ by Ventllrerli

irany Vynturer shall loan or ~dval~èe any ñmds to the Joil1t Ventirc in excess of the
oapita contribution ofimch Vet\turer ptesci:bcd heJ.ein, siich lo~ or advance ahaJl not be dcciuoo
a capiwl conin"butloJl to tho Joint Vcuturt: tlid ~halJ Hot íii any reaped increfJjc imcli Vcnturcla
iiltcr~t in the Joint Venture.

8. Allqçations ßnd DistributÙlns

As iised în this Agreemt'nt, the terms "l1et profrt'l'f and iinet lM8QS" shall mea tbf,
p:iofiti;¡ or losses ofthc Joint Venture from the conduct Qfthe Jojlit Venturers li\lsiness~ afr aU e1!~
ti~n'Bp, i1'lCun:ed ili wnnediQu therewth hHV8 bei: paid or pi:ovided for, including anyallowanoe fOJ:
deprecÜitfon 0:1 ainortzatIo:n ofila cost of the Property, The net IJxofits or nct losses of the Joiit

Venture shall be dctewiued by the ,Taint Venhirels aCCDlin.taits in aCcordal1cc with generally,
act:ple~ accowting piUèipIe~ flPplièd in detei1Jiniiig the income, gais, e:iens~!l) dedllctiolls Or
losses, QS the cae may be~ reportd by -the Joint Ver:ture for' federål income 1ax puroses..

. The t. IPcMh feaeiptsll shal mean nll cash rcceipt'. of the Joint Venture ftom

. whatever source derved. including without lititatlon capital contrbutions made by the Venturr!l;
-the' proceeds of any snle. mteliimge, cöndemm!.tinn or ctli.~ di!1~giûön. of. ~rr Ci1 1:\)' ~m. öt the
Propert ôr other a.~,gets tlfthe Joint Vel1tia; ate prDMedB of any loan to the Joint Ventu't; t1iel'M-
OOOOtl of æiy marttlge or fêfiMicIng of nny inoitgage on all or any pnt1: of the Propeity or ot1t~r

asset oftl1.e Ioi1i.t V ent\,\te.~ th prouds of ~D:y m¡:ut1rio policy for fire 01' othei: oasua1ty damagtl
pnyable to the Joint Ventirß; aiid the pmceeds frm the liquidation of the Properly or other asgets

oftbe Jotnt Veiitue following a termimon oftlm Joint Ventura,

The ferm "capita tlallSactiOnsll shall mean any of tIie following: the sale of fll or any
par of th Proport 01' other assets of tiie Joint Ventu or intest9 tlic:iin; the re.fiian.c ot
recasting of mortgages or other liabilties of the Joint Ventu; the ooiidemiation oftl1e Property to
the extent the award jg not used for restoration; the reeipt of iIl9urance proceedS; and any othCJ

ajmilar orextaorilnatyreóciptfl or proceeds whiohin aoordaae. wltl\ generally 1Iccr:pte n~oDunng
principles ar attibutablo to oapIt.a, inoluding traislltiona in conneotion with the ter.minatioii tIid
dissolution of the Joint Venture.

The "capital account" for each Veiitue.t' shall m~'ln the account established,
deWiinine,d and mainf:aiei for such Ventu in accordance with Sectiut1 704(b) oft1ie hiternal
ROVe.1~ Cnç; ii Ti~smy Regit~:ton f,llcnQn l''1i)4-1(b)(2)(ìv). TIie oapital account for each
Veni:t1ter ¡¡hall bl; i1)cl'e.1s~d by (1) the aromt of money coiitrbiitcd by sueh Ventiirer to the Joíiit
Venture, (2) tJ~ fainnai'ket value ofprQperty contrbutod by such Venturer to the Joint VentUl'e (net
oflíabilHies secl,JIcd by such cc:ntrjbuted p.ropetiy that the 10int Vi2tluu'C i~ consldeted. to as:.ume or
take siill;ectto undor SeotIcn 752 ofthc Internal llcl'eíme Code), and (3) aUoótltiollS to suclt V é.ntDei'
of Joint Veiitie income llrtd,ge. (01' items ther.eöf)1 itl.cludiii Ìncome and ßàIn cx.npt from ta and.
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ínco",~ mid gain de.~erìbed ìn Tjì-ca, Reg. Sectíon1.104-1(b )(2)(iv )(g), but excluding income mid gain
desCJt1)ed iii subsectlull (b)(4)(i) of said R~gulationt snd shall be decreased by (4) the amount of

. money dÜitributed tö such Vßnturer by tlie Joint Venture, (5) the faìl market value of propert
distribut.ed to such. Venturer by the Joint Venture (Oßt of li.abiHttei ~\\r& by such cl'B~ribìlted

property that such Venturer iii c-onHidered to aRsume o~ take subject to under Section 752 of the
CQc!Q), (6) aUo\;ations to f'uch Ventuer of ßKpcndltU1:es ofthc Joint Venture described Iii Sectio,n
705(a)(2)(B) of the Code. and (7) allocatíons of Joint Venture loss and deduc.tion (or item.'l thereof)
ii~tu4ing loss rmd dcduct1D-A desCiibed in Trea. Reg. Section L.7M.-1(b)(2)(v)(g)i but excll1dìng

items described in (6) above 811d ioss or deduction desciibed iu subsections (b)(4)(i) or (b)(4)(Hi) of
said Regula-tion. Net profits and flat losses of the Joint Venture from otlu'lrllulncapital ttansa.iion!4~
as of1he end of any fiscal year or other period~ shall be credited or charged to tho capita.l aCcOlmts
of 1:18 Veiiture;i; prìor to any charge or crcdìt to said capI'Il accounts for net profits and net losses,
of t1e Joint VentiilC frm caita tlilnsactiD1l as oftlie end of such fiscal year or oiler period. The
capita accoUnt for eacb Veiituer shall be oth.erwse adjusted i1i-accorda.Cè with th.e àdditional rue!J
ofTrca. Reg. Section 1.704-1 (b )(2)(iv).

TIie ten "Ventucrs' Pe'celltagc rIlt~stsh shan mean the pc.ce.~:ages set foit

opposite the nae of each Ventuer balow:

:\eniuter.9 Pcrcenmwntere¡;t

.T & J Fars Redevelopment Company, LtC ~- 50 percent
3' & J' Fmis Crciery Company Real Estate, LLC -- 50 pe:rccnt

Duiing each fis~ yea, thene.tprofits and,nct.ossesofthe Joint Ventue (other tlw
from'capìta1tansactiolls). and ea:oli item ofhiCOm., galoiis. deduction or c:ifldit cnterlng inOO the
coJip'utitIon ther.co~ sImU be credit.e or cl1atSed, aii the oase may be~ to t.he capital accounts of each
Venturer tl,propurlion to the Vootuttsr PereiiUie Intcrtst.,. ,The net profii',! of the JoÍnt Ventii
fum capita t'latlBactons shall be tuocated jn tlw f(iUaWÍg ~rMt' (If "ptioniyi. (a) t.O ~ffßet an
negfl1ive balfmccin tbeçapital aec011nt.Q ofthe Ventul'crs1nproporlion tothel'li:ouü1~ oftheitegative

ba.ce in their tespeotJvG capitã a.ooó':'~, iitrl fil negative baIancc,'l in t.f(j caiJitaI acoouiits have
been elliinatoo; :then (l) to the V ent\rer~ in proportion to the Vent\irersr Perei;ntae Intoes'l. The
i'\ tosses oHl1 Join.t Ventu ftl,jl ta'\al ttimSrtC'iòllS ~ñ~l be a11òclltod in tho following order of

priorty; (a) to tlç, oxtellHh8t the bnJanccs in the capital accrmiits of any Vel1tuern titë in cxce,CJ3 df

ti,eir original co.ntrbÜtiOi1I) to such VeÜhirel"S in. propottòn to imcli c~c~s b¿il$.lQeS in the çapitá1
accounts until all such excess balam:es have been reducd to 7..el'O~ then (b) to the Venturers in
proportion to the Vontutel'S' Percentage Interests.

The cash receipts of the loÌ1it V untutè shall be app1ii;d ir the: following ordei of
priority: (a) toO 1he payment by the Joiiit V cniiir¡; of Intctest 01: 8.\1.J;utizii;n on. auymßrtgeges on.1hè
Prpert, amDunfg due on debts and liablHtios of the J01n1: Ventur other thmi fa aüy V enturel~, and
operating expenses of tho Joint Veiiture; (b) to tJie pa.yment ofintcre.t iuid amortiztion due on anÝ. "
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10ät made tò tiie Joint Venturo by à:'.Y Venhlte1'; (c) tò the ë~tablisbmenl: òf cas~ reserves deteiminea
by the V ~Iltie:i!3 to be necessary or appropriate, including w:illout Ihi1IfaHon reserves fo1' the

operatioii Df the Joint V ~nliirel:: husincss, p~IJaits.) tBiilaooJilcnt"l) t~xes r.d ci)).).tingencic.i;.i ::nd (à) \:0
the: rcpaynl.ent of: àny loans made to the Jouit Venture by any Venhtl"er. Thereafer! the c!\h rec81pts
ofthe Joint Vcnúlto shaH he distrlbul.'8d amo1ig the Venturers as hereafter pl'vlded.

HXCl;pt as Qtherwse provided in th¡~ Agreemciit or l"CqUÍn:d by law, dísfrIbutfon.s Qf

cnh receIpts ofth~ Joint Yentllc~ othertlitl ¡Tom capita ttruisaGdomi~ shall be aUocated among ~
V cntlJren; in proportion to the Vel1tuers' Percentage Int.eresta.

Excet as otlu)rwi8~ provided in this Ageemi:ntm: r~\1\r~d by law, dii1ributinns of
cash receipts from capital trnsacion.'l shall be allocated in the foIlowfg oroci- ofP1iorlty: (a) to the
Ve.otui-ers in proportion to their respective capita aCcOlmts 1ltil eaoh Venturer ha.s received cah
dis,tdbi.\tio1\ß eq\.ull1.o miy :p5L.tl:Ve. balance il his oapÌll'l accOlmt; then (b) to the Ventuers in
proporton to the V cnturenil Percentage Interests. .

,Special Ano:cntioD-l ~ N01.wih3tdig the preceding p:iovisiÎ:)ls of tlis Arcle g.,
th following special allOCAtions slil be made In the followig o;ider:

(1) MiuÎíUJ Gain Ch~back -- Except as otherse provided in T'ea. Reg,
SeetIon 1. 704-2(f), ifthel'c is a net döcreMc:dn parterslip :mÌ1lÍmut gan (~itbin tho

, mwiingofTroo. Reg- S~tionß 1.704~1(b)(2)M.d 1.704~2(d)) during aiiyfisca yea,
each Vcntuer shall be allocated items of111e Joint Vertùrel,g inco:lc and gain for
such fiscal year (and, if necessar, !l'übsequent fiscal years) in an ¡unouut cqi. tQ
~\ich V~cd;; /lliat of the net decl'ense in paership minimum gain) dctotcd
ifi aócötdance with Ttifi. Reg. Secon 1. 704~2(g). AUocnüons made pursuantto the.
precedin sentence shall be made iii proportioll to thé respective a:uii.-ts -reqmied
to be t.locti.t~d to ea.li V ßhlirer pUr~tiani tli~ret(l. The Hems to be sO allòcated shall
be åetérmited in Mcordance with Ttéå. Rcg. Sections I.704-2(f)(6) ood 1.704-
20)(2). Tbii3 provislon 1$1 inteded to ècinply will Ü1C minimmil gai c1wgebaçk
i'equ1teonl it Trea. Reg. Section i.704~2(;f and shall be jnteipreted C\nsistentIy

therewith,
"

(2) Larer Minìnlllm Gain Chat'gebacJç -- E~cept M3 otherwse provided in. Trea,

R.eg. Section 1.704-2(i)(4), ifther~ is a net decrease in partner nomoooui:se debt
inìn\inum gl'U attdb\ithl~ to a pårln()r nomccnui:se di:bt dUling My fiscal yeëU, eah
Ventiirer who .b a shw:e of-the part."' noniCC01iISß debt mInImum gMi attbutable
to suah partner nonrecourse debt~ dett:rtnined in 1lco"(dun.e v\fth Trca. Reg. Seotion
1. 704,2(ì)(5)~ ~hall be allocated items of the ¡ oiii! V mituers income and gain for such
fical:yar (aid~ if iicoessar~ subsequent :fs~al years) in an amount equal to such

VS1\tii1;Q.t'R Vih~e of the net. de~t~c in l1att:ier. nOl)eCOlUse debt tl1inimwn giin
att¡bmable t.o such p;icr iiØ)lrçooursQ dcbt~ ç1çtcnnmcd in accordance with '!ea.

Reg. Section 1.704-2(1)(4). Allocations made pursuat to the preceding sontenco
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shall be made iii pmportion to the i:espective ainoUllts required to be .allocated to each
Ventucr p1liniant thereto. The items to be ~o allocated shall be detenniucd in accor-
dance with TIeR. Reg. Sections 1.704-2(i)(4) and L.704"2(j(2), AH iised herein,
llpMi\"#(" Ml'itCô'il1se debtl\ xuis the lnea1t1.n.g set fOrth iii Trê~. Reg. Sec1:0111.?04-

2(b)(4). As uSõd herein, t'paMer finrccoulf-è debt minimum gainri shall meíll mi
amoun4 with i-cSpCd. to each partner nomeCOllse debtj equal io the part.nersliíp
minimum gain (vÆtl1in the meanig of Trea. Reg.. Sections 1.704-2(b)(2)alid 1.'704-

2( d)) that would result if such paitnernonrecoimie debt were treate as ftnOnrCQourse
libi11: (wlihln. d1C meaning of Trea. Reg. Setlitln i .7û4-'2(b)(3)) dcter:ed in
accordance with Trca. Reg, Section ) .704~2(i)(3). Thís 'prnvisioii jH intended to
eom.pIywith fucmininUI.bt gtiinc.hargchacluequircmentin Trea. Reg. Sectiõn 1,704'-
2(i)(4) and s11l be interreted cól1sistctly Biel'Cwith.

(3) Qt"liifiç. 'fCIme Off~ ~ In the ß'\e).\t ?iy V en,1.wf; ìJe~ectedl)' ioo~'Vt;ii miy
adjustlmints. allocations or distnbutions descrlbed in Trea. R(lg, Sections 1.70.4-

1(b)(2)(ii)(d)(4)~ (5) or (6)j items oftlie Joint Venture's income and gtl shall be
allocated. to 'SlIch Venturer Í11 an amount and manner sufcient to climjnate~ tö tho
extent requird by the Reguations. any aC\iii~ed capital account deficit in such
Venturer'g caIlibil account? ng quickly as 11tssibte, p1:Qv1ded "tat im nllGc.?.Û.~n.i'r-
suant to this provígion shall be ihae only if an to the e:imit that SUCD Veniurer

would have an ¡idjmlt.ed t1pitii aCc01mt dee~t in such VenturlJtS eaplml acoount afer
åll Qtl allooations provided f('t i~ ths Arcle 8 have hew iéiitÆl:tvc1y m~dQ a.s if

Qis provision were not In ths Ag;èmi:ut. A1 u::èd horcm, 'rådjiisted capital àCicoÜnt
deficit'l shal m.ean the def¡uÍt balance, if anYi in a .vcni.urerls capital account at -¡he

end of the relevant. fiscal year afer tbe following adjustents: (i) crecl:it to siioh
capital account the minimum gllin c.hargeback wliÌch the Ventuer is obliated to

restore pur~uaiit to the penultimate sentencM otTIea. Reg, Section~ 1. 704..2(g)(J)
and 1.704M2(î)(5); and (ii) debit to siich CBpiti:iaccount tùe iwms decribed in Trea.
Reg. Sections i.704-1(b)(2)(ii)(d)(4)~ (5) and (6). Thiii ptovision is intended to
consttute a qualified incOme ófL'let with the meanig ofT Tea. Reg. Sectiol1 i. 704-
t(b )(2)(ii)(d) and shall be intereted consis!~x''ly therewith.

(4) Q.r~s rnoome AUQMtion .." In the evep.t any VeAttU'er has a t:efiçit capital
aocou.t at the ~l.d of lUiy fisc~l yeal, wlúcli ís in txççs:i of tb.t SUlll of; the iim01.1nts

such V entu~r is deemed to l?e ob1ìgntcd to rßsf:or~ purauilnt to the penultimate
selltflnoes ofTre. Reg. SectioJ:'i 1. 704-2(g)(l) and 1. 704-2(i)(5), each such V ontur
shall be Dlloca.Icd items of the Joint Venmre's income llud gaîI1 in the amount ofmicb
excess as quicldy as possiblcJ provided tht an allocntíon putimmit to this provision

sliall be inÐde only if a.tid to the extent tha:t such Veniurer would have ä deficit in
~h V ~~ c.pital aCCllU:t 111 a:ieess o~ .such sum afte ~U other a11öcåtj~it~ pl'O-
vided for in. -this .At.ele 8 have bccn t~iitctiyCLy m.i\d~ mi if this 'p1:ò-V$ion a.~id 1hi;

pA'r.visions of cIA~së (3) above Wè;(ê i\öt in thiß Agri:c;mcnt.
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, (5) N-onrecDur-l'lcDeductionii -~ NOIU-eCO\lT;SédecttetioD,s('ít.hín the 
mClliiiugof Trea.

Reg. Section i ,704- 2(b )(1)) for auyfiscal year shall be allocated among the V ßniurcri1
.In ptoport.ion to Oie Venturers' Percenta.ge Interests.

(6) :lartlGr Norir.OQ1Arse 12edooio.ns -- Any pattet nQr~l"ecm1tse de(lubÜoiiS (wifliIr)
the meaning of Trca. Reg. Sections 1.704-2(b)(1) and I.704-2(b)(2)) for allY fiscal
year sliall be .allocated to die Venturer who bears HiC economic iisle of loss \vith
tespt:ct tú the partrer tlont'oul'SO debt (wit1iin the meani of Tren. Reg. Section

1.704-2(b)(4)) to wbiob such p.etncr nO!iCCQlltSe dødiictioD$ arc ¡itttìbutable in
a.ccCli:danc wifu Trca. Reg. Sccûon 1.704-2(i)(1),

(7) Other MandatQ¡ Anocation~ -~ III tIie event Section 704(c) of the I:rnal
Revenue CQd~ orthe Regulations thercmiderrequit'e állocaticns in å.ummet diffrent
than that ,'Jet fort above in this ArÍcle 8~ the provisío:ns of Soction 704(c) mid the
Rcgulatkmß theeunder 3~1l cùntl)l such allocations among $0 Ventm:erß.

It is the Ì1itoiitiQ:A of th V cntllt'eS that Hie :aklc.tions i~e.r Sh\l k dccmßó. to
have "substantial cconomio l:flcct" with the meanIng ofSectiou 704 (litbe Inteal R~Ycnue Code
and Ttea. Reg- Section 1.704- i. Sho~1d the prov;sÍons of tIris Agreement be inconsistent with or in
conflct will Scct\m"i ?-04 nHhe Code or the Regua.tions tlicrelludcr, then Section 704oftho Code
and the RcgiJntioml sh411 be deeJ100 ,to ovenidc the contm proviSIons hereof. If Section 704 or

the Reguations at any "time require ilat pai:bietshir- ag~cemt.tß 001\-ttWl. pi'Ovifil0nS whi.ch me :not

expressly set.:fortharein, suc.1iprovisions shaIl be Incolporated into tmsAgement byreferenceaiid
Hlu be deeed So pSIl oftliIg Agreement to the sa~c extent as though they l1.id been expressly set
forli herin. ø.fid fue Vènhirê's shan aie.n(Ì th~ teim of ths Agtêê:öcn-!O acId s'uch p.tu..'"i¡io!ls, atd
~ny miçh amimcbne.nt shaJI bo re1tóactve to whatever .extnt rciquireid ro create allocations with a
substatia.l economic effat.

9. .Bi'ol(S,jcw-rds flnd Tax Rcùu:ns

At all ties dui111g t\1C OOI\t1n11C O'ftlil: J~ Ventu, the Veiituers shall keep Ot'
cause to be kept com.pleto a:id accurate records and books of account in which i:hnll bé ênreréd Men
trilSI'.ctiu,u of.he Joint Ventr.e in (lccox-èii,tce with gencrally accepted McountÜi.g pi'î:iì.ç.ipie~,

TIie Joint V onture shall furnish to each Vent.urt within sixty dayl! after the end of
eah calendar quarter, an \ludi.ted bß1imoo slì.eet as of t1ie end of each quarer and a profit and loss
.stntèinent of tije Joint V èn1ute fot silòh quaii: and. Stcli other inomiation as may be necessary for
the Ve.nturei:s to prepar their incoinè tax retus.

The. Joint Vootuc shaH furnish to eao'i Vênttl1~r. with;n sevanty-fivo diiy!l nf~l' the
~fid af eàèl\ fi~c.l yeoxi nn 8Xua.\ J,'cP0rl of Üie JoInt V ß;).ti:ie which i;lia11 Include a ba.l$liice sheet at
of1hß end of such frsc.al yenr; a profit and loss statement of the Joint V~niiic :for such .fisca year;

8



a statement oftlic balance in the capital account of such Venturer; and the amount of such V cn1.urer',q
sharo of the JoInt Venturers income) gain, losses, deduotions and other relevant items for federal
income'i piirpoiies.

The Joint Vcntme shall prepare or cause to be prepa.red fill federal, state and local
itiooine tax and 11lfMmntion returns fol' the Join tV cnture, and sha.ll cause !.uch tax ãud. InofiU\tíön
r~\l'(~ß tQ ~ fied tlin~i:r \--th the appiopia\e governmental EtUtborrtÎc:i. Within ;ieventy-.fve days

after the end of efIh fiscal yerni tho Joint Ventl.rc shall forward to oach person who was a Venturcr
during the preceding fiscal year a tre copy ofihe Joint Ventucls Infoimat1arl retu lied with the

Inter,al Revenue Service for the preceding fiscal year.

All olootÍoiisroquJre orpernîttßd to be made by the Joint Venture under the lnferiii
Revenue Codet and the designation of a ta inatters pmtcf pUr~ugnt to Section 6231 (á)(7) oftl1e
hitcroa1 Revenuc;Code for al l?urposespennittedorrcc¡iùred by the Code. shan beinde byt11i:.roint
Vent\.re by the a.ffintive vote or consentnfV cnttu'ers holding. a majority of the Ventucrsr Percent-
age Intcre~t9. The ta mntter.! parr shaH t.ake such action a9 may be neccmmry to cause each oth~r

Venturer to beco,.na a. notice parer witlin the IJcao.ing of Sec1íun 6223 of the Code. The ~
mattrs parer may not tae royacton conteplated by Sections 6222 thollg1 6232 of the Code

without .tle consent of the JoInt Ventue by the affinnative vote or consent of V eiituers holding a
majotity öftlic Veriiw'èni Pcrce:ntage Interests.

All sUch records, bMktl òf acCOruit~ taX and Inormãtion rcll.ini$~ and reporlii and
st.atenient.. together wi.th exeouted copies- of this Agreement, shall ø.i all ties be mmntatiied at the

:irlncipal place ofbui;m.i;ais oftb,e J"tjm.t V~. and sbaU be open to the inspection and. exammatìoii
of 1l1tl Venturer or their duly auth.orized representative~ nuring 1;g\Iar businéss hOW:R. Ef.h
Venturer, or a duly authorized representiinvc ûf suc1i Vcnturel~ may make capies of the JoÍnt
Ventue's books of acount and records at the eope:e of sllch Ventuer, Any Veiituel;, at ihi:
e:xpen.!e ofs:uch V entl.iC!, ma:y conduc an i.uditßftlU1 Jut-nt V tm'lure'!1 boolo uÍ accout lUd re.orà9:

The CORt of preparing all of1hc afol'esåid records, books, rotus atd other ité1ì8 shalt

be beirne by the Joint Ventur,' Upon request ùfthe JoInt Venture; the Ventuers slwll pay to th~
Joint Venture, in proporton to the Venturersl Percentage Interest.q~ the cost ofl'tearing ßame, rot
to exoeed in the aggegate $2~OOO for each fiscal year.

10. BllnkAcM~

All funds oft1e Joint Venture shan bo deposited in the JoiIlt Ventlit.'lls n!lme in such
ban acoount or acCounta as shall bG desigii~tcd by the V ci~tiiS. Witb:dmwas from any such l)ank
acCOutit'S shall be made only:in the regula course of business of the J0Ï11t Ven1t'le and shall be made

upon s\l.ch signaiui:e or signatures ns the Veiiturcrs î-rOlI tìine to.tim" ma.y desigial..

9
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1.anal!emcnt of (he Joint Yßntiir~

The husÌiiess and arfatr~ of thc'Joint Ventmc shall be condiicted and managed by the
Venturers in accordance -wth this Agrecrnent;and the laws of New York.

, Except as expressly provided elsewhere in 1:hís Agreement, an decisions r6specHng

the mmUlgcmenl. operation and control of the business and affairs of the Joint Ventue and all
detenninations made in accordmice widi this Agroement sliall he made hy the afrmirve vote or
consent of Y entiors hoidi~lg a maji?rity o:f th~ Venturers' Pcrrntage Interests.

i

The'VenurCfs shall clevoti; such time end atttion as the Ventirers deem necessary'
to the ÇOndl1cf and. managem~n.t of fh~ business au.d afair¡; of tIc Join.t Ventute. '

.i

Each of the Venturers shall have authorjty to execute instrments 011 behalf of the
. J.oint Vent\~.

The Joint V cntuc shall purhål)ß insuromm agaist 1088 or'damage to the Property by

rue orothèi' risks cmbraced by extended coverage. in atnouii'ls suffcieJ1I t.o prevent the Joint Ventme
from becoming aco-insuret, and shall mautain sua-lo'tr M:mrd ß.u.d l'iabili1.)' 1nßur~ag~1-i)stsuob.
risk.ii and in siich ~mounts as cl1~toinarily is mainta511~ for similar properties in the vicínty oftht
Fropei1y.

The Ve:n1.urets sha1lreccivei as. comJ!ensß.tion fot tl-u selVh'es ôf the V et\t'\t~.rß t~ th.e
Joint V eu.tu~.s\\eh ~mm.s as maY' be deteimincd from 1:Ile to time by the nfrma.tive vote o.r C'.onscrtl
ofVeiitUrers holding a majority of the Ventuers' Percentage lntercsts.

12. Atltdgnmcnl of .Tohd Vf;n.turc Inte:rcsts

Excoptas oflierwsc provided in this Agreement, no V onlurer or other person hòldIng
any hit-erest in 'te Joii\t Ventur may 3.sjgni plòdget hypotheciite~ tiausfer or otherwse di5pose of
all OJ: lUypar ot'hìs ìntamstìn, fhe JointVßp.ture, including without liitai'Ìon Hie ca.pHM, profits 01:

distbutíons of the J oiiit Ve.pturc without the prior written consent of the other Vcntute.r il cBc
ini;tJll1Cc.

1'he'lcritt1tes agree t1iat 110 VCI'ltutcir may V'öluntai'ily 'Wit~draw nom the Joi1ft
Venture without the unanimous vote or (;ö11sent of tlié V cn1:i1'éts. .

A Ve.t\lcr may' llsign åIl of any ptlt of'¡:ueh Vcnüifti.t1s jntcm~t in. the allocatiuM

and disttih'tio.n.ß ßftb.e.Jó:il1t V cn:l'\'ie.'ltl bhy eitthe;:tbllö'W)TJ (collectively tìõ Ylpetitted åssìgnee9'n)-
the spouse~ parnts, si.stm-s~ brothers, descendats, iúcces or nephews of such Venturer. other tliiin
l\ miiior or incompetent; any ot1.er Venture¡; Qr the spouse, pacnts~ sisters, brotùer~, descerdantqi
nieces or nephews ofa Venturer, other than a minor or mcoinpetent; or 1'(19t for the i:ole beuefit 01'
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one or more oftlie foregoing; or any person, corporation. parership or oiler entity, provided .that
such assignment is iii compliance with the procedures and rcstlicti('ms hereinafer Rct forth, Ah
assignment t.o a permitted assignee shall only entitle the pertUed assignee to t1ie allocations and
distrlhutiótis 1:0 wlricIi th.e fI..sIgiied interest is entitled) U1ÚëSS such. pe:nníttcd a~slgnee applies for
admission to the Joint Ven1ure and i,q admitted to 1he Joint Venture a'. a Ventl.rc in accordance with
this Agreement.

Anassigiimcnt, pledge. hypothecation, transfer or other dispositon ofnl1 or a.ypai;:
of the interest of a Venturer' in th.e Joint. Ven1.u:e ìn violation of the provisions hereof sJiall be nU1I
ñl1d vúid for all purposes.

No assigiunent. traiisf-er 01' other disposition of all 01' any part of the interest of any
V cntur \'ennItl~d under thi.i Agrent ¡¡hall be binding, upon. t. J ciinl Ventra unless an until
a duly egeciited and f1k:owledged coUliterait of such assignment Or in:stnnent oftr~nsfcl', in form
and substance satisfaotory to the Joint Vonture, ha.'l been delivered to the. Joint Venture.

As: hetn a Veirtrer and 81). a.'1signee or trnsferee of such VentUl'cr1s interest ill
acrdaiicewi1h this Agrcnt~ allocations and distributions for ai1.fi~ai yea shall be apportoned
mi of tho date of the assignment or transfer, on the ba~¡.~ ofthe mmibcr of days. before and atìê,t .'laW
date, withoiit regard t.o the results of the Joint Ventue's operations before 01' afer the assignent 01'
transfer.

No assignment or other dIsp08jtioii of aiiy intcrcst of any Venturer may be made if
such assignment or disposition~ alone or when combined with other 'lttmsnctions, would result in thç
tennuiation oftha Joint Venture wiihi the meaning of Section 708 of the intenim Revenue Code
or mider any oiler :relevant section of the Code or any successor sf:aiute. No assignment or other
disposition of any interest of any Ventuer may be made without an opiùion of counsel satisfactoiy
to the. Joh:it Vent.u'e thßt suoh assigront or disposition is subject to an effective X'egistrtion under)
Of exempt from the registration :i.'equireinent~ of~ the applicable federal and state ~ecuritie51aws. No
interest in the Joint Ven1ure m.y be tL"lsfgwd or given to .any rietOOll below th age (if 21 yem:s OJ; to
a. peon who ha been aajudged to be Insane or incompetent.

Anything herin qpntancd to the cotrar~ the Joint Venture shal be entitled to troit
the reord holder of 1he interest of it Venturer as the absolute owner thereof~ iind shal incur no
lIabHity by reason of distcbutions made Ìii good faith. to such record holder, unless and unti ther

has been ddivercd to the Joint Venture the :assignment or otlierinstnunel1t. of transfer and ~uch other
evidence as may be I'e~unably required by the Joint Venture. to establish to the satisfaaton of the
Jofnf Venture that an í:ierest has beei a9~tgned or f.ausfeire in accordance with ihis Agreement;

,
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13. Ad~nission of New V cntllret'i

The VentuCf; may admit new V cntllers (or tmnsf-arees of fliy interests of existig
Venturers) into the Joint Veit-ue by- fun umUlhnous yoie or consent of.thc Venturers,. .

As a conditIon to 'the admission of a newVcn(urer. such Venturer sJiaU execute and
acknowledge such ínstrnients~ in form and substance satlsfact(lxyto the loiut VenÍ\lrc~ as the joint
Ventul'o m.ay deemnecessàlY or desirable to effectuate S'1icluwttsBint\alid W e.~mlIm the agicement
ofsuch Venrorer to be boood by all ofile terms, covenants mid conditions oftliis Agreement, a,'J tbci
same may.hve bcenamendod, Such new Venturer shall pay nll reasonable expense!! in connectlon
with !luch admission, including without limitation reasonabh~ attorneys 

i fees and the cost oftbe

preparat10ni filing or pubIìcatlon of any amendment to Hús Agreement or any registrations or fiings
of the Joint Venture. which 1he .T omt Venturtl may deem necesar or desirtible in connection -wthsuch admis::ion. :'

No ;/èW Vc:itufer ähcll be entitled to auyretroactivc a110uatión of income, lósseG. or
expense deduc.ioiis ofthe Joint V ooturei. Tho Joint Ventue iny make pro ram allocations of lll-
como) Jnsses or e;xe.e deducons 10 a new Venturi: for t1iat portÒIi 01' th toa yeæ: li~ whiCh tne
Vl!turr was. admittd in !lUCOrdiince with Secton 706(d) or ilie Internal Revenue Code ana:regi:dations iherciiiler. ~

In no event shall anowV~ntumr be admited to the Joint Venture ifsuclt admission
would be in viuløtion of applicable federal or state secirrities Ia-w or would advcrsøly afect the
tteatme:nt ofthe Joint V enturo a.~' e. pfl.tcrsl~p for inC01l1e fa: purposes,

14. Wlthdl"Jl~sd E~i!Jitg Rl!I!Al"dinlt Ymtin'frii A"d
EIcitIon to Continue tilt; .lartersbiii

il the event of the death, letire:enL wJ:ildrawal~ expulsion, or dis~ulutjon of Ð-

Velltm:er, ox atl eyein,t of banptcy o.dUBO lveney. £Is herema:er detìned, with respect to a Venturer,
ô't fur, Cie~liè of .!i)' otbêf eVènt wblöb ter.rÌiiàtes the contluoo membership of a- Venturet' in
the Joint Ventmo pursuant to tlie laws of New York (each ofthe foregoing bejiig 1icl'Binaf refe.rred
to as a 11WítJidraWtl Event"), the Jo~nt Ventie shall tenninat-e-iixty i.~ys after notice to the VentuNrO'

of such W:i1hdtawal E-vcnt iin1esß tb. husinßS$ of the JoInt V~11tn'C~ is continued as hcroinad'
provided. . i

Notwithstading a Withdrawal Evctttwi resp~ttQ a Vcn.1\wer, 'te Jó'Ïnt Ve.U1:ie
shall nottcrmil1atc~ írrespec1've of applicable law. if within aforesaid sixt day period the rcmatnìn~
Vcn1ur'S~ by the unanou~votc ox coiisent of the Venturers (othei thn the Venturer who caused
the Wit14rawro Even), shall elett t.o contimlt! the bnsInètll of thê Jöhit~ Ventilt'c.

12
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In the cyem of a Withdrawal Event with. re~l)\.t l.ti auy V entuq, ~.ny succe$sor in
iiitcrest to such Venturer (including Vlthout lÜnitaiio11 any executor, gdminimator, hßir) committee,
gmudian, or other 1:eprcsco,tativc or ;;uccessol') shall ¡iot become entitled to anyiighi.s or interest of

SUCll, Vcnt.mer in. ,he J01\:),\ Ventue, other tmm the alloCRtioni. And distrj'butiOnf; to which ~mclÌ
Venturer i8 entitled, unIcss sueli imccessor il interc.'lt is múnjttcd as tl Venturer in accordance witlI
this Agreeincnt.

An "evont ofT?ankpioy or insolvency" with :rspect to a Vennirex shall oeem'ifsuch
Vennllcr: applies for or consents to the ftppóiutmcnt of a receiver, titee Qr li.qui\iß.t()J: of aU Q, II
substitial part of hí:i assets; or makes a genera a¡¡~Ígnnent for die benefit or creditors; or is

.a4iudic.te a bankrupt Or an insolvent; or .fes a voluntary'peûtÌon hi bankruptcy or a pßHtion or ~
miswtr seeking an arangeme.nt with eredto:is Qr to wke ad;,3tge of any nankruptcy, ìnsolaency)
redjiis!ment of debt or siniH:.r law 01, statute, Qr l-n aoswC1 admitting-the materia.l allegations ora
petiton filed agaInst bii in any bankrptcy, insolvency, readjustment of debt 01' simiar proceedings;
~ t~k~ an)' ~c.t\on forfue purpo!oe of dfecti"U an,y ofihc foregoing; or an orcle.) jiidgment or ôeci:ec
shall oocntered; wíth or without th application;approval or con!~cnt of ~vc.l Veiiturer, by any coprt
of cQlupcte:ntjurí.sdiution, l\provin a petition for or appointing a receiver or trstee' of all or ii

subswntlll par oftl alise1s of ~clt Venture1, and s\~cl (lrder,judgment or decree shall continue

UDstaycd and in effecl for thjrt days.' . :

1:5. J)Issoli!!oD, and UquJdflnon

The J Qjnt Veniul"e shat tennIniite upon the occurrence of any (If the :fQllowing: the

expiration of the penod fixed for the dutation of the Joint Veniùre purstiant to Aricle 5, as the !lå1tè
may be extended by lh~ VenmreJs; the election by Uie VenIUers to dissolve thß Joint Veutl1re made
by the unaoti vote DT oonsent of tJie Ventures; the occurrence of a Withdrwal Eveut with

respect to a. Vcntu-i and the fiulure of the rernl.ing Venturs t.o elect to (lonln:u tW i,l.sin~~ of
the Jomt V cntue as proi.ded for ìn Article 14 above; or auy other event which pu.suimt to this
Ael-oorocn.t, as tlie same may herea.r 1,e mncl1ded, sh~U cause a teination of the .T oint Venttue.

The liqiiîdatto.n of tñe Joint V cntu.r shall be conducted and !'l1pcrvit'd by a persoij
desigi::vrted fot: ~uch pUt'oi:eg by the afinatiy~ vote or consent of Venturcrfi holding (L majority of
the VimteIll'et~tage in~';t3 (ihe "Uqm(\m.1T1g Agent"), 11ie Uquidatlng Agent hefel,y i~

authori:zcd mid empowered 1.0 execute any lUid all docue:nfs a¡d to take ~lly and all actioiis

nccessaiyor desirable to effec1:uato the dissolu11(ll1 and liquidation ofthe Joint Ventl1re in accordroct
wi tls Agremont.

, Promptly aførtlie ærminntion of the Joint Veiitue~ tlw Liai:idadng Agent. ~luul ci.\1~
to be pl'opm:ed imd J'llrnIshe to the Veptnrors :i stateent søititig forth tho assøt:; 3.d 1ìabi1Hies of

the Joint Venture &'1 o:tlic date Dftermination. The r:quidadrlg Agent. to th3 extent prncticnblc.
shal liquidate the assct~ of th Joint Veit1me a.~ -promptly as poo~ible. but m an orderlY and b1lJÍ-

nc.~slike. møiintr so as. not to in'Volve undue sac:dfico. !:
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The procoeds of sale and all other assets of the Joint Venture shall be applied anq

distrbuted in, th.e foUi''Wt\g ()tder (lf l'~i.oJ'ity~ (i.) to 't\ß l)~~t of the expense~ of1ìquidation £l1'1d
the debts and liabiJtíes of the Joint Venuire, otlicr th~n debts and liabilties to Venturers; (b) to tiie
paýment of debf.s and Jiabilitie~ to Veittui:Gr~; (~) to ~ !tttg ',"p of arq teStrvè~ whidi tlic

Liquidating Agent m8.Y deem necessar or desirable for. any contingent or 1loreseen liabi1tíe~ or
Qb1ìgàfions ofthe Joint Venture, which re~el'CS ghal1 be paid over 1;) mi attm:11C'Y~àt-law ad\nitted tQ

vract1cc in the Stato of 
New Y or~ tiS cscrOwcoJ to be lield for a period of two yeirs for the. pUlpose

ofti~:yient òftlie aforesaid linbiHties andobligntion!l~ atthe t!xpit"ation of:whiali period the bnIancl

of such reserves shall be distibuftid as hereinafter provided; (d) to the Venturers iii proportion to
their rci;peotivc eapitnl accountB until each Venimer ha.g ret-eIved cash digtribu1'clDs equal to any

positive t.wJ.Nletin his t.apil acco, in llOGordance with the rules and requirement.. of Troa. Reg.

Sei;iofl t.704-1(b)(2)(ii)(b); and (e) to the Venturers in proportion to the Ventuei',sr P,ercel1tage

Inf(lsts,
~

IfanyVentuc;r has adofcit balance in bi cat!ita û~\.l\\t following the liquidat~
of his interest in the Joint Venture~ as deteimined atrr takng into. account 811 capit.al account

adjustments for the Joint VeiiIUre ta yoar dmiug whioh such liqiudation occurs, s.iÍlt Ven.t\\r ßhaU
restore tho amount nfsuch deficit balance ro the Joint Venture by-the end of ~ueIi taxnblß yetl (Oi~
iflnter, within ninety days afer the date of such liquidation). wlúcli 9.tount shalli upon liquidation
tifihe Joint Ventue, be paid to tlie creditors of the Joint Venturc Ol' di:itdbuted to the other Venturc¡s
in anordanee with their positive capital account balances. 31d the rues and requirements of'lrei..
Rog, Seion 1.7M-l(b)(2.)(ii(b). .

. The lìquidaloii sliiU b~ i;m-plc.tß viii:in the -piod required by fua. Reg. Secu(lfi

1. 704u 1 (I )(2)(ii)(b).

If the Liquidating .Aent sliaU determine tlint it is not practicablc 10 liquidate aU of
'the aB~eÚl of:l:e JU1n.t Vnnti:s, th~ Liquidntig AgeJit ir:ia.y i:eWjii, aBae-s h!.'\lIg:i f-sÍ! tn~kçt 'Va~-qn

equal to the Miount bywhlCh the net proceeds o-fliquida1cd assets are insucientto sa1isfythe debts

and liabilties ;referred ':0 above. lt, in the' absòlute jlli;gm.eiit of the 'uqu\datig Agent~ it is ;üo.t
reasiNefu dlstribiite to eah 'Ventl1rotlüs pr.oportionate share ofeacli asset, the Liquidaûng Agent
maytlloc!lß mia distribute speeifio asgef.s to one or more Ve.tuer insttchinanner as the Liquidating.
Agent shai detcitne tG be fa\! 2lÙ elui1able. tædng into con~idera1ion the basis for tax pulposeš
of eacli a$set. '

A takng of nIl or S\1bS1311tially .all of the .Property by cOfdem:iã.tio:n or emio.ent

domain shall be treafud M a sale of the Prüpertupoii the dissoluton Qfthe lohit Ven.ture. 10. such
Civent any portion of-rhe Propery not so taken shall be sold. and the proceeds of such sale and tho

awarq for such takng shall be distrbuted In th~ manner provided fox iu this Arci.ck: 1,5, In the ei¡cl1t
()1 n. sale of the Property or n tadrig ofless than s\lbstmitially aU of the Property. which $(d~ does ndt
reslt in a termination or dissolution oftle Joint Ventute, the proceeds of such sale Mid the award
fo!' ro:\ßh twng sMll be di'atIbnteii in the miiner im.)Vì~~d for hi tli~l Aricle 15.

'\
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Foq)ul'pOSCS of allocating gflnon tll.e sale qfthc Pt()!iiny au\;\ ot-iet ~S'8ets ~ftneJ1Jlii
VentuT.ei gain shal1 be first allocated to the Ven-mrcrs -to the extent cF.Bh or other property was
dÜ:itbutcd to them pui:~uaut to tliis Article 15 and the balnncc of ~uch gàIrt shall be allocated Ül.
proportiöii to the Ventutetsl Percent.agc Irteíests.

i., i
Upoii compliance with the di~tributíon plan, the VentUlcrs shall cease to he such, and

the Joh:it Venture shall eXßcute, ,ac.ki)'Qwledge and cause to be med S\1,ch certificate~ m:l.ü other in~
strumcnt'l as may be necçssary or approprIilë to evidence die dîssolution and tennInaIIon of the Joint
V ~.'11.e.

i 6. n.cnrc:u~ntatiol1i: of Ventnrcl.

Each of the V enrn.rcr reprecnt'l~ warats and agrees that tho V entucr i~ acquiríng
the interest in the Joint Vent1ire for the Ventnrer'g own a.oonn1 for investnimt purpose! onlyandnClt
will a -vew 10 the sale or distrbutioii theref; tho Y enturcr~ if an individua, is over tC\e age of 2. i;
if the Venturer is an orgazation, such organzatiQ:O is duly organ7..d~ vaJid1y~istg and in good
smnding ,under the lf1ws of ;t,'S sfutc of 01:g~zation wd f1at it ha liil power ~nd autIior1tyto execute
tros Agtecmeiit ãnd perform its ùbligations heretindel; the execution and lcrfotle of Üls

Agreement by the Venturt docs not collflct with, and wil not result in ân breach of, any law 01'
any order, writ, injunction or decree of any court or govenønta authority ago18t or whioh biIld~
the Ventu~. or of MY agr(:cwent or iuatruent to whiQh the V cnturcr i~ a paity; and tbo Ve.uturot
.shal not dispose of such interest or any piit thera£, in aiiy mannm- which would constitute a
violation ofth~ Securtie~ Act of 1933, ihe Rules roid Regulation.'! of the Secu.rties and E:iohangc
Commission" or any a.m1licable laws, rues or rogulations¡ of any state or other governmentalauthorities, a.~ the same may be amended.' .

'7. Notje(lS'

All notices, demands, request or ot.hé\ commiu1ioaions which my of the parties to

Uds Agrement may dC:iJrø or b6 r.quìrc to giye het~under :ilia b6iii wrting iud miflll be deemed
to na.ve boon proPQflY given if sent by Fedttal ExPrÇ3S courier OI by registered or carI.:fed mail,

retu receipt req'ue.qtet with posf1ge. prepaid, addressed M f()Ho-W8~ (n) if t.o .the Jn11it VentÎ.e, to
t\i~ !fjmt. V cn\:in-e at 1he prIncipal place of.busìnes!l öf the Joint Venturö heretofore mated or to such
other addrø.i:~ or addresseS as mtiy bõ dasjgnatød hy the .Toint V 81lture by liot1l; to the V cntue.s

pursuant to tlis .A:tiole 17; and (b) if to any Vcntul\'r, to the addrs3 of said Ventnrer fist abo~
wrtt, 01 tti suh oter adess ai: may be designated by siid Voniuter by notice to the Joint Ventue

8?d the other Ventm:ers pursuant to this Arcle 17. Bah Ventul.er shall keep fhe 10jli.1: Venture and
the other Vel1turete informed of suc.h Venturerls cu:iit addrss.
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18, Amendllumts

l1l!l Agreement :I\ny not b~ altctod. aIDßl1ded, ehtmgcd, waived ör mòdifiöd in. e.t
respect or paitìuular unleiis the sane ,-ihall be in writJng and ngied to by the affirmative vote or con-
se!)t of V enil.uers holding two-thil'.;s oftI1e V cn1.ur-ersl Perc5nta.ge Jntcrei;ts. No amJ,;ndment may be
made tD Arcle-q 6~ 8~ 12 ß.nd 15 hOi'c():f~ insofar a.~ said AiticIes apply to the filltliidal intcre.cts oftlie
V entuei~i ext:cpt by lhe vote or consent of all of the Venttlrcrs. No anendment of any provision
of this Agreement mIMing to the voting mquirements offhe Venturers OJl1l1y speciti/J subject s1
be made without the afrmatÍvc vote ox consent of at least the niunber ox percentage o-tVenturrs
require.d to vote an such su.bjet. . .

~is;ellRl!C~"S . ,
This Agrement and the rights and liabìItic9 of the pares hereunder shall be

goveni~d by and determined in acc()xdce with the laws of the State QfNçw York. E'Vetyl1'(Q'Viai\)lì.
of thh: Agreement is intended to be saVel'able. If aiiy provision of this Agreement shall be invalid
or unenforceable. 8uch invalidity or unenforceabiJty shãii not affect the otlief provisions of 11ip
Agreement, whioh shall reain in full fórce and effect,

TIie captions in ws Agteeinont me fox convenience onry alid are not to be considered
in constring thifi Agreement. AU pronouns slinIl be deèmcd to be the m~gcu1ine. fcmihiiic. neuter,
ßin.gu\ßl or plma\ as '\e identity of ibe personpr pflr.!Jons .may rcqiùte. Re:feii=n~s to a person ot
per!lòns shall ineludo pa!:ttetships, ooipol'!ltiòns. lifited liability companies, :umIlço:iporate
associa:l:Ions. trsts, estates and othcr types ofs.n1ities. References to the Internal RcV'enue Code shall
mea, th Jnte\Rl Reverm.e C\de of 19ß6, a., mìiend~, and an Slccessor or supersoding federalreveU1le ,mturo.' '.

1111s Ageement; and any amndme.nts b.reQ may be ßx.ec'\k. in COUTB!~rts aU of
which takon together sliall oonstitutø one agrL'eicnt.

l1us Agreinent set forth the entire f.gi'ceient of the pares ooi:e\ wiTh reß-pt to
the imbject matt hereof. .

Suhject to the limitations ol11ra1sferabjUty co::itfliiedhereiD? this Ag,reeroeilt shall he
binding upon mid Ìniire to the benefit of111(1 .pa;l.ies hereto and to theii' respective licil'.'l.. executors,
adminl8ttitrors, 3UCCCS1iDr.Q .td aRsIgns.

No provisIon of t1iis ,Agreement î!' Jii1ended to be 101' the benefit of ox eiiforceable byQ~~ )
.1

IN WITNESS WHREOF ~ tho pm-es hereto liave executed ths AgreeinC11t on th~

16
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date fir~t above written.

In the pre!/cnce of:

J & JFARMS RÈDEVELOPMHNT COlvAN, ¡.'i,eBY~~
~-MichaeI 0 erlander, M~mber

, lJ ESTA TE~ LLC

Br ,
.1
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Acknowledgment for J & J .'Paims R.edeye;lopinent C(lmpany) LLÇ;

STATE OF NEW YORK. COUNTY OF !livi~S. , SS.

01'. the \,.t\day uf December,- 2005, hefore Ihô, the undersigned iiotaiy public;
personallyappeii'ed t- k.i.v~..ILJ D~~t.l"o!~r-

, person~ly known to me or proved to

me on the ba.'lis of satisf~Ü,)ry ~vjdel1cc to b~ the individii~l whose name is: subscribed to the within
insl:ent at acknowledged to me that he executed the same ìn his capa.Iiy~ .ad that by lÙR

signatu on the instrment, the ìndividual, or the person upon behalf of which the individual octed)
exccut.ed the instrment. i fdl.

JU"i SMAN
N ry ?llblrD, Slal& of New Yi'rk

No. 2447Si174
QuaRl1d In fgnari Couflly

--m!sski ~iirta!' MEli' ~O...k
Notar Puhlic

My coJ1si:io11 exphes on

Aolrnowledgmelit for J &. J Fars Creamery CDmpany Rßa1 Eßtte~ ILC~

STATE OFNEWYORK~ COUN 017 fL~l1ß5 . BS,

On the l.~day 9f Decemher, 2005, before me, the tmdersigned 110tay pub1ic,

pe;iioonal1y appcired Sl ~Oh IfrtedlM(h ,
. , pets-onally l:owi1 to me or proved tt

roe Qn th~ basis of 8atsfictQlY evidence tó be 1hé individ'!al whose namé is ~ubsarihed fo the 'Wth:t1
ins1mment and tlcknowledged to me that he e~ec\ltcd th.e sam in hìs ca?ac!iy. \\ t\')t by hi.~
signatue on the jnstent. the ~ndividual. oi' the person upon behalf ofwiich tho individua acted,

c1lemited the l11stl1ment.' ~ Ú~ .
JllOV ~F--

N Pii/l/c. SIBle of Now V~
ND. 24-75417.4 '~n:~~~6

N ottlty Public
My cöirii.sgion.exlia!t i:n

18



mx::
C'-
CD

~



· State of New York ) ss:
Department of State)

.:' .

J hard))' cr¡nify1hm ilie wmc.ieà i:()py J¡n,S boeir comparc4 wi/h the rwigiiiiir dOCllJlem in the (:u~f()dy oftlic 8dCrt1m1'
of Stflr. (lml tim/tile .miie is a fi-ul! cap)-' aj.raid o tigiiial.

W€iiwl',i iiiy lltl1Cl mirl.~cf;i qfdlt" Deprrime/'l l-St(tt(! mi ~Junc 20,2006

008.1 :l66 (R.l¡, t 'lln ~

............
I.- ~ NEit... ...

.". "t 0 iv ~..... ."i. O~'....- "" 'i T~ ..:"" r~- ~.. ."'* *... .. ... t.. .~d ~:.", ~ 't ."". "1.. ~ ,,"
..",.l".AHNT O~ ....... .-......"'.. .

~
SpeClii7 Deputy SecJ'r.tary r~fStale
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OPERATING AGREEMENT

foJ'

J &.TFA.S REDEVELOPMENT COMPANt I..LC

dated Deeember 1.2005

between

Ivchael Oberlaiideir

and,
Simon Friedman

and

:pea.rl Oberlander

and

Moiri~ Schla.ger

Manging Meinbc.s

__po-~ ~ _.&i.~
cormN~ ESTIS & ASSOcrA.TE8~ LLP.

40 Matthews St..eet
Suite 2n3

Goi;Jiel1~ New Yark 1092.4

(845)291 ~ 1900



OPERATING AGREEMENT

OF

J & J FARS REDEVELOPMENT COMPANY, J.iLC

¡able of Con1enj~9

Aricle 1, Formaiion

Artcle 2. Name
Article 3. PUl'posc.s

Aricle 4. Place ofBusinesB

Artcle 5. Term
Arcla 6. Capital Contrbutions

Article 7. Loans and Advances' by Meoiber.i

Arti.cle 8. Alkiæ.tiori and Distntkms
Artiole 9. Books, Records and Tax RetlU'ns

Article 10. Ban Account'3

Aricle 11. Mana.gemcnt of the Limited Liabilty Company
Arcle 12, Meetigs of Members
Article 13. Assignent of Interests
Artcle 14. Admi S51011 of New Me:tbe.s
Article 14. Disability of Members
Article 15. Dissolution and Lia-nidation

Article L.6. Representations of Members
Arcle i 7, Notices
Attiole 18, Amendments
Aricle 19. Miscellaneous



AGREEMENT. . made December I, 2005, betw'een Michad Oberlander, aii
individual. having an address at 57"48 49th SirccI. Maspeth. :New York 117::lB ("Managing

~ember'l). and Simon FriGdman, æi individm\\. h~\Ving l'n aMi:ess at 57-4& A9th Street, Maspeth,
New Yark 1173 B C1Maiiaging Member")~ Pearl Obe1'ander, an individual, having an a.ddress at. 57 ~48
49th Street, Mllspeth. New York 11738 ("Managitig Member"). and MorrIs ScliIl'.gcr:. ti individual,

tiaving an addteg9, at S1-4ß 49th Sttect. Mflspet. N~ Yode 11 ns ("Managing Member") and
t"ìc.haeI OóedmulerJ an individual, havíng an address at 57-48 49th Stre~t. M:ispet1i, New Yrik
1 J 73& ClMember'I). :id Simon Fiiedman, fliiiúdívidual. bai"ing am addrcsfl at 57-48 49th Street,
Maspeth. New Y~!k 1173ß eMcmbet\)ind Pearl Oberlander, ali individual, having an addess at
57~48 49th SiTeet~ Maspet, New York 11738 (UMeinbel'), and Mortis Schlager, an individual.
having an addr~ss at 57~48 49th Street. Ma,cpeth, New York 11738 ciMeinbor"),

Wi-TNES SETi-:

WlIEltßAS, the J &; J FlUfl Redevelopment Compmiy, Ltc was formed In the
St:ateofNew York on December i. 2005.

WHREAS, the ,1 & J Farms Redevclopm~ut Company, LLC is a parner in the J &
J Farms Realty Joint Venture formed oÚ December 15, 2005, along with J &.r Fauns Creamer
Company Real Estate, LLC. .

. WHREAS, the J&J Farms Rcdevelopme.tlt Company, LLC is owned by Michael
Oberlander,'an ìndividual.liaving an address at 57-48 49th Street, Maspeth~ New York 1173S
C'Memberl1), and Siinon:Friedman. ali indfvidua1~ having an addross at 57-48 49th Street, Ma6pef:h'1
New Y ol'k 11738 (IIMcmberll)and PelU'l Oberlander, an individual. having an address at 57-48 49th
Strt. Maspet, New York 11738 (rrMe.bert'), tlod ;Mords SChl8gCT~ au iu.df.vidl, havig an,
address at 57-48 49th Street, Mai;pet New York 11738 ("Member").

WllEREAS, the J&.r Fars Redevelopment Cain:pany, U..C ha.s wh'¡juintia\
responsibilties and capacities wIth respec to the. Red~vclopmcit of fliat cerlÚn parcßl of
commerèial and industral real estate locafed at 57 - 48 49th Street~ Maspeth. Naw York. .

WHREAS~ it is acknowledged and agreed that all members of the J&J Farms
Reevelopment Company. LLC ha.v-e ful right title and authority to assign their mernbariihip Intel'tst
bi this LJJC to fiimilY memhers oftllßit dim)Stt.ig odo a tnist rot'tiie booefit ofl:eidm:1y mellbars
~ it also being acknowlodged fut any .purported tr.ausfer to a tbird parLy slillll be void unless'the
wiittn oonsent of the members oftlie LLC are obtaied.

WHREAS, the pßres hereto desire to form a limited liabilty company putiniant
to th~ laws oftb,c State nfNew YOlk f~ ti,c puosci liexeÏh1kr SßÍ fortb, and to establish tlieìr
respective ri-ehfu mid obligatioiìA i.i connection with the limited liability company;



NOW t THEREFORE, in consideration of the mutual covenants set forth herein and
other ,'aluable consideration. the ..eceIpt and sufficìenc)' of which hereby ate acknowledged, the
Managing Member and Member.' agt'ee as follow~;

. . i. Fn.rmatinn

TIie paities hereby oonfinn tliat they have fOlmed a limited Jia.brlty company (tIie
.tLimited Liabilty Compaiiyll) pursuat 1:0 the provision!! of the New York Umited Liabilty

Company Act, for the purposes and the period and upon the terms and coiiditions hereinafer set
fort. TIie parties have caused to be fred the Arides of Organi7..tion of the Limited Liabilty

Company. and shfll execute, acknowledge. swear to and file any other documents required under
applicabJc law,

2. Namq

The nae oftnc Limited Liabilty Comtl~iiy shaH be J & J Fai1I lldcyclopmenI
Com.pa.ny~ LLC. and all busine.-is of the Limited Liabilty Com.pany fjbaU be conducted under ~aid

name, or such other name as the Members from tune to time may dotennine.

~l-U"rOSC!l

TIie putpu,c;es offue Limited Liahilty Company are to conductro estate inve.lmenf.9.
to inour indebtedness, secure and unsecured; to enter into and perform contracts and agreements
of any kind nec.essary to, in connection with. or incidental to the busíiiCSS oftho Limited Liabilty
C~lll'íly~ an tù ~MI on aTl-: ßtli.er activities nc:cssmy tUt in ~ootiec,..ion with or incidcital to the
foregoing, as the Managing Member in its discretion may deem desirei.ble.

4. Place of Bllilllq~

TIie principal place of ou.sínegg of the Lúnitcd LiabiIty Company shall be at 57~4S
49th Street, Maspctht New York 11 738, il the Couuty of Queens, or at. such other or additional
places ofbusiness wI1hinor mitside of the State of New YDrk as the Maiiaging Members from timC)
to 1ime may designate. The Managing Members shaH notify the o~her Members of any change of
the prjnoipa1 plAce ofbusìncss.

The Limited Liabilty Compaii.y hereby designates the Secretary ofStat. nfNew Y OI'k

as agtml uiï,hti LiiriÎltl Liabilty CöniplUiy f01' tlîe 9ercò ofproccs3,

2



5. T~rin .

The term of the Limited Liability Company shall c.ommence on the fiing of the
Aricles of Organization of the Limited Liabil1y Company. mid ShiilI contiiiue until th.e occurrcnc.
Of an event hereinafter. set forth which ctluses tbe retmnaion. ùf the Limite Liabil :ily Cßmpii'\, .

6. CapH-a1 Contljutioßs

The Manging Member sban not be required 1:0 coiitrlbute to the capita of the
Limited Lia.bilty Company eitlier on fonuatiun of the Limited Liabjl1y Company or at any tÍmc
thereafter.. .

Eah. of-the M.&iibc:s ßli.all l:cntribito 1he oapita of the Limted Liabilty Company
tlic amount :set forth opposite his Jlame below:

Miohael Oberlander -~ $100.00
Simon Friedman - $100,00
Pearl Oberlander - $100.00
Morris Schlager - $100,00

The Members shall not be required to maIm any addìtional capital contributions.

Except as specifically provìdcd 1\1 tlus Agrent or required by law~ no Member
shaH have th tight to withdraw or reduce his oontribuûons to tho capital of the Limited Liabilty
Companyunûl the tenniti.tion of the Limited LiabIlfy Company, No Member .shall have the right
to demand and receive a.iiy distribution from the Líitod Liabilty Company in ¡my form other tJilUi
oash,.regard1~i's Qf1he nature of suoh M~mber1s capita contribution. No Member sh.all be paid
interest on capital contiibuûons to the r.iinite Liabilty Company.

The lia.bilty of aiiy Mem~er(s) for the lossOB~ debt. liabilties find obligations of thQ

Liinited Liabilty Company shl be Hooted to paying: the capital contribution of such Meinber(a)
wh.eii due under tls Agreement; such Mentber's share of any undiRtti~utcd assets of the Limire
Liabilty Company; imd (DAlY if and to the e.xtet at ally tie required by applici:ble law) any
amounts previously dislibuted 10 sl1ch Member by the Limited Liabilty Company.

7. Loims l!!ld Adva.nces. by Mem~l

If any Member aliiil 16im or advance any fWi~l' Lo (h~ Limited LiabiIty Company in
exccss of the capítal coiitribl,tion of such Memherpresc.ibed herein) such loan or a.dvance shall nDt

3



be deemed a capital coiitribution to'the Limited Liabilty Coinpany a.nd shall net itl any rCßpe.t
increase gucIi Member's intere!d in the Limit.ed LiabiHty ~ompany.

8. AIloc~lfj.Qns a~-Ðtstrill\iti~

As used Ìn thi:; Agreementi the tenns IIncr profistl anrl1'netlo')ses" shall mean t1e
profits 01' losses of the Limited LíFibíIty Company fl:om the conduct of the Limited Liabílty
CompanY's husincss~ aftr.el c:iqienss incu.tre.ù in ctu\lectiQu 'lbete-w1h ha.ve been paid. or provìd.å
for, The net profits or net lQsse.i; ofthu Lilnitcd Liabilty Company shall be detennIncd by the
.Lmited Liability Company's accountants in accol'dance wìtli generally àcuepted accountig
princíples applied In dateiiiningthe hitlOIDc. ga.ins, tixpènses, deduc.tions O!' In,sses, as the case may
be~ repotted by th Unite Ulìbi1N C01'1~y fùr fedeaa\ inr:oroe tr pui:poses.

The tcnn "cash reeipt1j shall mean nil cash receipts of 111C Limited Liabilty
COmpaiiy .fm wh.'lTever soutce d críved. including without lIinítiition capital oonfributions made by
the Membets; the pioc~eòs of MY s.rne~ exchange, or otller dispt;.!i:t9n of all or any paitöf tho asset'
of tho Limited Líabilty Coinpany; the proceeds of any loan to the Limted LiabIlty Company; the
proceedfl of any in,~urmice polio)" payable to the Limited Liabilty Company; and the prooeed,, from
the HquidatiOll of the assets of the Lil1tcd Liabilty COI:pany fulJowiiig a termination ofthei Limted
Liab11it Com.pany.

The lIç.apitaI àOCOuntr. for each Member shait mea the account éstR.blishcd~
determined and mõlitroncd for such Member in acootdanc~ with Section 704(b) of the Internal
Revenue Code and T(easur Regua.tion Section 1.704-1(b)(2)(iv). TIie capital account fox each
Member shl be iJl~rea~ed by (1) the amount of nlQUøy contributed by such Member to the Limited
Lrabilty Company, (2) the f11r market value of proper contributed by sudi Meinber to the Limite
Ljabilty Company (net ofliabllties sccuTi:d by such contiibuted protli:ri,y thBt the Limited Liabili1y
Compiwy is eOIlidm;cd to assue or ta.ke subject to unde Section 752 of the Internal Revenue
Code), and (3) alloca.tions to mich Member of Limited Liabilty Company income and gai (or items
lliel'cof). including inoome and gain exempt from tax ana income and gai described in Tran, Reg.
Sectíonl. 704-1(b )(2)(iv)(g), but excltidíng income ai:ii:l gidrideacdbed iiu.u.bf!euticin (h)(4)(i) of said
Regulation, and $liU be deci'oaSl:cl by (4) -te amoùut of money distributed to such Member by the
Limited Liabilty Company, (5) the fair 1narkét value of propert distdbut;C to ~Ucll Mcrnber by th6
Limited LiahHity Company (11et of liabilties secured by .such distributed property that snob Mcmbéi
is eons.derd to assume or tae ~ulijec: to uuder .scct\ßu 752 of th Ccd'O)~ (6) allocations to such

Member ofexpeiiditues oftlie Limited Liabi.ty Company described in Section 705(a)(2)(B) oft11e

Codet end (7) allooations of Limited Liability Company loss emd deduotion (or iten1S theroof)
including 1938 and deduction. desc.ribed in Trea. Reg. Sc6tioIl 1.104"1(b)(2)(iv)(g), but ex:cludii1g

items del1trhe'.(\ iii (6) aboov'e and ios~ OI' dooìltion dcimribn(\ in su\::sectiniis (b)( 4 )(i) 01' (b)(4)(il) of

said Reguliilion. Net profits an net losses ciftle Limited Liabr1ty Compmiy :fom other than oapiti
trmisactiol1f, ílB ofthã end of aiiy 1iiSc,al yeai: or other pi:rlod, s.hal be credited or charged to the capita
accounts oftlr. MLJmb~rs piiOl' tD any charge or credit to said capital aocounts for net profits andnct.
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losses of the Limited Liabilty Company fro1n capital1Jans~tiùns as of th e¡nd of. SilCh fisc.') yea!
or other perI Del. TIie capital acco uiit for each Mcmbt.r shaH hL' otherwise adjusted in accordan~e wlti

the additional rules of Trca. Reg. Section 1.704-1 (b)(2)(iv).

'The t('nn IIMembers' 'PercC'.nagc lnterests" shall meai) the percßntAgcs: set forth

~PPosÌ(e the. name of each Member below:

1ifetn~ l)el'ca¡thi-p,o Interest

Micliacl Oberlander -~ 25 percent
Simon Frîedimin - 25 percent
Poarl Oberlander - 25 percent
Morris Schlager - 25 pel'oont

DurIng each fiscal year, the net pro.ft~ and net losses of the Limited Liabilty
Company (other1h~ from capita transactions). and each item ofWool'ei gi3.ni IQs.s,_deductian ot.
cret Ciiær1itg into the computation t1~roof. shalL. be credite\ Qr c~ged as the \'w.e may be, to tho
capital acconnts of each Member in proportion to the Members' Percentage Interests. The net profit9
of the Limited Liabilty Company from capitfil 'I(3lSaç,tion~ shall bo all ocated ill the fnJ lowig ordor
of priority: (a) to offset any negave balance in the capital oocmmts of th Members in proporton
to the arnounm of the negative balance iii 1hirrespectlve cnpiwl accountq, until all ílegative bala:nceii
in tho capital account.. ha.ove been elïiinated; then (b) 1:0 the Member~ in proportíon to the Members'
Percente. futci:ests. The we lù&ses cfthe Limted LiRbmi~vConipanyfrom capital fi:ansaOû011s shall
be allocate in the following order of priority: (a) to .he e¡dent that fho. balances in the capital
account.'! arany Menibecii ate in excess of their o1'gIla1 conüibiitions. to ImohMoobers in proportion
to :ß\l~.i1 Q)tt:ßSS balances in the capital acCOluits until all such excC~8 balances havo heen reduced to
2.eO; then (b) to the Members in proportion to the Memherst Per:ceiitage Jnter(3sts.

The cash reeipts oftha Lìited Liabilty Company shall be applìed in t1'e following
order ofprioiity: (a) to the payment by the Limited Liabilty Company of amounts due on debts and
liabHities of tho Limited Liabilty Company other tha.n to any Membel$ and operating eK-pens!! of
tho LlmìtedLìabmty Company; (b) 1:0 the payment of Interest and iuorlÎzation due on aiiy loan mn.è
to the Limted Liabilty Compaiiy by ;my Member; .(c) 1:0 the establisbien.t of ca.sh rescrve!'
deteinined by the Mamiging Member to be neoessary or a-ppl'lirjato.~ ittcliidinß wifuQut tliita1.ißt\
reserves for the operation of the Limted Liabilty Cornpaiyts business, taxes and contigencies; lId

Cd) to l1ie reayment uf any loans made to the Limited Liabilty Company by any Member,
TI:'el'eafer. the ca~h receiptii of the Limied Liailt.;y Company shall be dia1.,ibu.ted mnong the
Menibets .I.' hereafler providod.

Th ca recìpt.s of -tw. Lhnitcd Uabílì1.)l Company sba11 be distdbuted to 1he

Members .fo1h time to time at suh tittes as the Managing Member shall dèternine. It i\i
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contemplated that di.c.rbntiol1 wil be made if the Managing Member deems such distl'bution~ to
be prudeiit and feasible,

, Except as otherwise provided in this Agreement or i'equircd by Jaw. dístributÍons of

Ca~h receipts of the Limited Liabilty Coinpany~ other than from capital trmisactions, shall be
4lJo~atcd among the Members in propOltioii to the Membersl Percentage Interests.

i

i Exoept as othe.rwise provì.ed in thi9. Agi'ementG1'!~\\ited b-y law. cls~rlhutic:rs of

cash l'fceipts from capit.al transactions shall he allocated ili the folloWÌng order ofl'riority: (ll) to the
Members in proportion to their respective capital acounts until ea.ch Member has rcochred cash
distributions equal tooany positive balance in his capitlÙ account~ then (11) to the Members in
proportion to the Membersl Percentage Interests.

.

Special Ailociitions -- Notwthtanding "the preceding provisions oftbis Aricle 8~
the following special allocations shaH be made in the following order: .

(1) Mltlinium Gai Chatiaeback M_ E:i~ept as otherw~e.p_rovidød iti Trca. .E.eg.
Se:ction 1. 704~2(í). ifthe: is a. net docre3!e in partership iniiiIinuni gaìu (witllI the

meaning ofTrea. Reg, Sections 1. 704-2(b )(2) and 1. 704H2( d)) durng any fiscal year~
each Member shall be allocated ites of the Limited T.iabiltyComp.myls income aiid
gain for such fis01 year (and. if necessary. subsß'luent fisoal years) in all amount
equal to such Mem ber's sha o.fthenet decrease in parterhip míImunt gai dete-
mined in accordmice with Trea. Reg. Section 1. 704..2(g. Alloca.tions made p1irsuant
to the preceding sentence iiaU he made in. proportìoii to the respectÍve amounts
ieqwcÔ to be a.llocated to each Momber put8uånt thereto, The items to be :io
allocated shall be detemined IU åocordance with Tica. Reg, Sections i. 704H2(i)(6)
and 1.704-2(;)(2). T-us provision is intended to comply with. the minimum gRin
chlUgeback roquirøm.ent in Tre. Reg. Section i. 704"2(f) and i;hall be intetpretcd
COplìist£lntJy therwith.

(2) Parer Minimum Gain Chai'gjback ~~ Except .as otlicrw1iß provided in Thea.
Reg. Section 1.704l2(i)(4)~ if there is a net deorcllse in pattner nonrcou~e debt
miuiu: gain attibutable to II parer nomecoursc debt duUlig a.iy fiscal yea\', each
Mem.ber who has ashaie ofihe parer nonrecourse debtminium gain attributble

to such partner 1l0n1'Ccourse debtJ determin.ed in a.ccordance \vith Trca, Reg. SecHon
1.'?04.2(i)(5), 'iha11 beaUc\'ate items oHJ:ie Limitedüability CQmpanys inoome and
gain for such fi~c.a1 year (andt if ne:cessary) subsequent fiscal yeW.'8) in. mi amount
equa11Q such Mernberrs share of the iief. decrease in parter nonrOC01liie: debt
miiuiim gain, attibutable to such partner lionreCOUtse debt, de1crmined in

acordance with Ti'Oa. Reg. Seoíioii 1.704-2(i)(4). Allocations made pursuantto the
pi:eceding sentence ~haU b,o made iii proporton 'Co the respective amounts r:equired
to be alocated to eOlcl Membor pUr:9\lfllt thereto, T1Ü~ it.emfl to be sa allocti:£ed tiliall
be dt:l~mtini:H.l in ~ecordance with Ti'M.. Reg. Secons 1.104~2(i)(4) and 1:104-
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20)(2). As used herein, "paitnernollecourse debt" has the meamngset fQrtli ìii Trea,
Reg. Se.clÍml 1.704"2(b)(4). As used herein, l'pnrt:er MlU'CCOl\rse deht minimum
gain." shall nieàn an am0tl1t~ with respect to eacli partner noim:CQUl'se debt, equal to
the Parership minimum gain '\'rìthin the meaing of Tren.. Reg. Sections 1.704-
2(b)(2) and 1.704-2.(d)) that would result if siich parr nonte.oouræ debt wete
treated a.c; a iionrecourse liabilty (withitl the meaing of'li'ea. Reg. Section 1.704-
2(b)(3)) determined in acc.ordimcc with'Trea. Reg, Section 1.704-2(í)(3). Thii9

p1.vísion i~ ill-teuded to' comply wiUi the minimuin gain cliargeback requÍrcment in
Ttea. Reg. Se.~û()n 1.7Q4-2(i)(4) and. shaH be intepreted consistently therewith,

(3) QuaU.fed Income Offset -- In the event any Member unexpectedly receives any
a,ljustcntsl allocations or distrbutions described in Trea. Reg, Sections 1.704-

1(b)(2)(ii)(d)(4). (5) or (6), items of 1l1e Umitçd Liahilty Company's iiiconie aiid
ga,in sho.l be, allocated to SUell Member in ii amount and niamicr sufcient to
elimiate, to the extent required by the Regulations, any adjmited capital Mcount
deficit in, such Member's oapital account, as quikly M pÖE\!lihle, pmvided that a\1
allocation pursuant to this provisIon shall be n\f~.de only if and to the extet that suoh
Member would have au' adjuste capital aCCDunt deficit in such Memberts ca.pital
ncoount aft. all other allocations p1ovided for iii tliIs Artic.le 8 have been teJitatively,
made ns if1h\s provision. 'Wete not in 1hhi Agreement. As used 11ereIii, lla.lusted
capital account deficit" slial mean tho deficit balance~ if Ðny, in a Member's oapital
account at the end of the relevant fiscal year after the following ~(1iustinents: (i)
credit to such capita account the niumum gni chargebac wl1ich the Member Is

. obligated to restoro put'!:uant to the penultimate sentences of rrM. Reg, Sections
i.704~2(g)(1) and 1.704-2(i)(5): and (ii) debit to such capfUlI account the items
described in Trca. Reg. Sections L 104- i (b )(2)(i)( d)( 4), (5) and (6). This provisìon
is inteded to constitute n qualifid illPQmc cftrit. wUlin the me ofTi:e-a. Reg.
Seotion 1.704-1 (b )(2)(ii)( d) mid shall be Interpreted (lon:'ìst.etly therewith.

(4) .Grn;:!s IiicameAllOPa.tion --In the 
event any Membel' bas adc:ficit cepital acaoUiit

at th.e end of any fiacal year "WIDc11 is in tmcCBS of the sum of the amolUts suoh
MemberIs deeed to be obligated. to restoiepllsuntto the penultimte sentences
of Trea. Reg. Sections 1.704-2(g)(1) and L.704-2(i)(5), each suclMember shall be
allocated items of the Limited Lia.bilityCompanys income and gaiIl in the amount
of such excess as q iiicly as pQssible, p:rvided that an allooation pusuant to tis pro-

vision shall be made only if and to the extent tliat ~ucl Member would ha.ve a deficít
in suoh Member's capita account Íli excess of such swn afer all other allocfJìons

. provided for in this Aricle 8 have been tentativelytnad Gs ift1'\\'i pIQVisio\\ imd fu'è
provIBions of clause (3) a.bove were not in this Agreement

(5) 'NlillrecolU'sc~ucti~ ~~ Nomecóut'se deductloiis (within the meaning ofTroa.

R~, Se~~~un 1.'1\l4..2.tb)\1))tox ari:yl1scai yt'iirshaU be allocatel arongthe Mei:llberg
in proporton to the Members' Pcicenta.ge Interests.
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(6) lm1,.lBt Nonrcour~r;e IleductiOM -- Any parner nonreCOlUse dedllctions (within
the meaning ofTi-ea. Reg, Sectiol1s 1.704-2(b)(1) and l ,704"2(b)(2)) for any fiscal
year shall be allocated to the Member who hem's the eco1imic risk of loss with
respect to the partner nonrecourse: debt (within the meaning of Trefl, Rag. SectIçin
1.7C4--2(b)(4)) to whi.h such pRter nonrecour.se- dcc1uctioll!l arc attributable li
accordance with Trea: Reg. Se,ctÎon 1.704M2(ì)(l).

(7) Qther Mandatorv-Allouations. w_ hi tbß event Section 704(0) of the Int.ernal
Revenue Code oi.t1ie Reguations tliereimder require alloca1:iollB in ainimner dífercnt
than that set fort above hi ths Article S, the proviiiioiis of Section 704(c) and the

Regulations thereunder shall control such aHoc:n1iOlis among the Mcinbe.l's.

It is the iiitention of the Member.s tha.t the aHncations hereund.er slmll be deemed to
have IJ~mbstantial economic effct" withn the meaning of Section 704 nfthe hitemal Revonue Code
flud Tre~, .Rg. Seotion 1.704- i. Should the provisions ofth1~ Agreement he inoon&Ìstß!t with ot itl
oonfict with Section 704 of the Code or the Ruguations th~reunder. then Section 704 ofthe Code
an tl1e Reguations Bl be deemed .to overrde the contrat provisions horoof. If Section 704 çir
the Reguations ài any timè requirè tht lint.ited IiabHiïl cOmpany opocatillg' ag~cn:ent'i oo.nta.iii

proviSÍons which me not expressly set forth herein, such provisions shiul be incoiporated into this
A,greement by reference and shaH be decmed a pa.rt of th Agreement to the same extent as though

thoy had bee. exprssly set fort herehli iind the Mangig Member shan be authorized hy an
instrm.ent in writig to ßfend the tems oftMs Agreement to .add such provisioiiS~ and any snch

anendnient shall be- retro~ctvCi to whntever extent requirccl to crea1e a1lo(llitions with a subata:tial
ecoiiomIo effect.

9. Bl)(lks. ~OrcB l)mll:ax Returns

At al tiinotl during the cuiitìl1Uanro of tlie Limted Lîabilty Company, the Managing
Member shal keep or case to be kept complete and accurate reords and books of account in which
shall be entered each ttnnsactíon of the Lhnited Liabilty Camp-flny in accordance with genei:aUy

accepted accounting priciples,

The fiscal year oftha Limited LiabHity COlntany toi: both. acouo:iug an il:i.c.olnß t.
purposes shall be the caeodai' year. The Limited Liabilhy Company shaH report its operations, net
income and net losses in accOlila.cc with tIie methodii of llcoounting selected by the ManagiiigMember.' ,

, TIie Managing Member may employ on behalf of the LinÜted Liabílity Company mi4
at the expeile of the Limi.tedLiabilit-y Cùrø:pany mcl firm Qr cei:ti:fied publi.: ~ß\lt\tani.-i a.'i t\)
Ma.naging Member in its sole discretion deems appropnnt.e to Ror.e 8s'the Limited Liabilty
Compmy's accountan~.
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The Miuagìng Member shall fiirniih to each Member) within six.ty days after the end
of each calendar quarer, an unaudited balance I'heet ~s of the end of each quarter and a profit and

ross statement of the Limited Liability Company for such quart.er and such oHier infonmitiol1 as may
lio neMs.s.y for 'te Memm to prepl!\'e tl'\eh income t.u retmu!'.

TIieMaagrng Member ~hniiftirn.i!ih f:(I each Member, withn geVeiiiy~fived(iY!l after
the end of each fiscal yea. an ßIlUaI report of the Liinitcd Liabilty Company which shaH include
a balance sheet M oftlic end of 5l~ch ti.scal year; a profit an loss statement of the Limited Ua.bility
Compa.ny for such fisciil year; a.sta.ement ofthe balance in die oapita acount of su.b.Membcr~ and
the atount of suoh Meniberls share of the Limited Liabìlty Company's income, gan. los,~es,
deductions and other relevant ítemR f-ol federal income ta pu.oses,

The Manging Member shall i)repare or cause to be prepared all.f-edetal, state and
local income tax and iiiformation retuns for the Limted Liabilty Company, and sh8II cause such
ta nrd. information rettms to be fied tIme1y wit1i the approprìate gov3rnmental authoriti.es. Within

seventy-five days aftr the end of each fiscal Ye., the ManagIng Member shall forward to each
person. who wa a Member duriiig the: preceding fiscal ye~ a tre copy or ~c Limited Liabilty
Companyí,s "inormatioo.i-etu'nÏ fúed wi1h the Intern Revenue Servce for th precedíig fiscal year..

The Managing Member shall llot be Hable to any Member ifanytaing Emthority disaHo-w or adjusts
any deductioll~ or ur:edit in th J..linitcd Liabilty C~mpan'Y'~ i'ic~m.e Ü\x. 0'1 in.nna:timl. re1:um~. ~

All elections required or permitted to be mnde by the Límited Liabilty Ccmpaii;

under the Interl Reve-nUe Code, and the designation of Ii tax inatte11 parer pursuant to Sectíuh

6231(£1)(7) Of1l1éi Internal R.eyenue Code for n. puipase,~ permtted orrcql1ired by the Code. shall
be made hy the Managing Member. The tax inatts parner shall take such action as may be
nccesiinr to oause each ot1ier Mmnbcr to become a notice member wltbin the meaning of Secon
6223 oftlc Code. The tax matters partnei' may not take' åny action cmiteplated by Sections 6222
through 6232 ofthe Code mthout the Gonsent of the Managing Member.

All auoh records, books of account, t.'lX a.nd infOl'IDfltion reuimsJ and report ana
ßtlements~ toget11et with executed copies of t1us Agrß6ment. shall at all ties be maìtaincd .ft tho

principal pblíe ofbusinQss of the Limited LiabHity Company, and ~haU be open to the inspection an
examÍ1iation of the MeI1bers or their duly authorized representatives duril1g reguår bU5inml~ hours.
Eaoh Member, or a du1y nuthorizcd representative of such Member, may make copies of the Limited
Liabilty Company's books of ACCQimt and records at the expense of such Member, AJy Meinbe1~
at the expense of sneli rif.n\ber) may conduct m.i auit of the Limite uability C()mpl!:J'~ books ()f
aCCQiint and records.

The Managing Membei' shall fuish to each, Mrobcr, pi:otnpdy upon requost, á.
llUlTl;nt Hst ofthc names and adcle.ser- ufull rifthe Manngius Meinbcr and other Members of the

Lín:ited Liability Com.pany, mid any other pei'soJlS or entities having any financial I'nterest in the
Limited Liabilty Company,

, 9



. "
TIie cost or preparing all ofthe aforMaid recórdSi books, returns and othei' items shalt

be bome by tli Limited Liahilty Compauy. Upon teqiiest of the Managing Member. the Members
sliall pay to the Limited Liabilty Company, jt) propoition to the Members' Percen1age Interests, the
cost ofpreparing same, not to exceed i1l1lie aggreg,'lto .$2,000 for..each. figaal year.

10. Bank Accounts

All fudg oftlie- LimttdLia.bilty Company shaH be dcpo:iited in ila Limited Liabilty
Company's iiaiein ~uoli banaccoúnt or accounts as shal be designated hytho Managig Member.
WíthdrliwaJs from any such ban accountri shall be. made only iii the regular course of business of
the LimiterlLil\bit'l-y Cmnpm:y and ,':hfÙl be made upon such signnhire or signatures as tbe Manrigìl1g
Member from time to time may designate.

,, . l
The Memi:~rs hereby d~signte Michael Obe¡Úinder.i anindividual~ having an addre.~

at 51:48 49th Street~ Maspeth, l-ew Y oi:k I i 738~ nnd Simon F:riediw, an indi-vdual. having an
address at 57-48 49th Street. Ma.peth. New YotIc i 1738 and Peatl Oberlander. an individual, having
an adess at 57~48 49th Street, MaspCtli, New York 1 i 738, and Monis Schlager, an individual,
havi an address at 57-48 491h Stret, Ma.i;peth. New Yorl.: 11738 to serve as Managing Members
for the Limted Lìabìlty Company.

11. Management o-ftheLimitcd r..iabilty_Cnmpany

The business aiid afrs of tiie LimIted Liflbilty Company shall be conducted and
maaged by the Mami.giug Member: of the Limited Liabilty Conipany iu accordance Vlth tbiii
Ageeinent and th laWß of New YM. '

At anytime there Is more than ono Managing Member, any diffr611ce arising as to
any mílttcrwithin the aithority o:fMauaging Members shall be decided by a inaioriiy in number of
the Manang Members.

¡

If at anytime. the Managing Members do not own. in t~e aggregate, at least 20 percent
of the Members' Percentage Interests, al of the Members shall be Manging Members until such
timo as fite Mem.bers duly eleotMmia.gmg Mem bets who do own at lea 20 perct of the Meinber:s~Percentage Intot'..';t'l. :

The :Magitig Member shall have l'esponsibUity for the da.y-ta-day management of
the business and affairs o.fthc I..i'íted LiabIlty Company RId shall devote such time and attnt.ion
119 l,iJ~, MH.na~ùl. Meinbeil' doom!: necessar to 1:10 conduct I.d mana.gement. of i:1ici ),1I8iiit",!:l! Ilnil
afrs of the Lilnited LiabilLy Company.
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The Mi'lImging Members hereby' are given sole power LUl.d authority t.o execute
ini'tnimel1ts Qfl behalf of the LImIted Liability Coiiipany and to othetwBc bind the Limi1ed Liability
ç01npa\'lY. Unless authorized by the Managing Members. no other person shall have the power or
authority to execute in5tnnents on behalf of the Limited I.fJbility Company and to otherse bind
the Limited Liabilty Company, No petgoii~ firm or corporation dealing with 'the Limited Liabilty
çClinpai'l)f shall be iequirad to investigat.e l1)c authority of the Managing Members 01' to secure tllO

f!P.Proval of Of ~onfrm ation by tho Meinbe:rs of any act aftl10 .Managit1g Mcm bers in coimection with
the business or afair,~ øffhe Limited Liabilty Company.

No Meuiber, other tlian the Managing Members or its desigmies. shall have the
authority) or shall take roy action as a M0mbér.: to bind the Limited Liabilty Compan.

The Ma1llIging Member.s sh.I be roi.burscd by the Limited Liabilty Company for

aU dirct oùt-of-pocket expenses incurr by the Managng Member on behalf of the Limited
LiabiHty CQmpB.lY in. ooi:t.Ol.'1 with t\ie perfonn1:n.ce of its (mues hereunder, includ.ing wìthout
limitaûc:namount.l3 payable by the Manging Members for offce. accounting) bookkeepiiig and other
serces, materials, fací1tics and professional and legal sei-vices rendered or fu.nighed to the Limited

- 'UahilltY Comijauy. . " ,. - - , . . - - .' _. - .. - - ,

The Managig Membcis shall receive, a.q compensation for the sej~ices of the
Managing Members to the Limite ti.iltyComp31Y, such. flume, IW. may be dcterrinc(\ fwiT. tIme
to tio by the afrmative vote or constnt of Memhers holding l'1nayority of the Members'

Percentage Inte:tsts. .

A 11aging Member's duly of car in the dìschBtgC. oftle Mmiagîng MeinboÙ¡ duûes
to the Limited Liability Compaiiy ¡id the Members is limited to tefraIiung from engaging in grossly
negligent conduc.t. intentional miscoiiduct or a knowing violatinn Qf l,aw. In discha.rgin.g th dutleg
of a MfIl1ing Member. the Ma.naglljg Member shall be fulyproteoted in relying ìn good faith Upíln
the rccö:t~ of the Limited Liabilt.y. Company and upoil such inormation. opinions, Tei)orts or
statem.ents by othex' Maiaging Members; Members. agent': or other persons a.t: to m.s. tl

Managng Mcmbel' reasouably believes aie within. such persoiÙ¡ professional 01. expert compemnße~
includng without limitstion inorma.tion. opinions. reports or stmemenfs as to the value or anio~~
of the 8.saetš. liabI1ties. profits or losses of the Liinted Liabilty Company or any other faotii
pertiiei1tto the existece Nld .an01int of assets from whioh distributions to Mem bers might properly
be paid.

To the ext~nt oftb.e Limited LiabíIty Company's assets. and to the c,¡te1: permttd
by law. tIie Lin1itoo Lia.bility Company shn1 indemnfy and hold each Managing Members hanilc~s
from and against all liability. olairn.loss, damage or expcnse~ inoludin reasollihlc atioi"eys' :tees,
incured by the Managìng MemborH by reason of any act or omis.sìon of the Me.uaging Members
inade in gOöd :£~ith on behalf of the Limited Liability Coinpally.

11



Ex.cept as expressly províQed er sewherc in this Agreeinenti any decisiol1s whioh arc

to be made by the. Members, rather than the Managing Mcmbei's. shall be made by the affrmative
vote or consent of Mom hers holdÍng a majority of the Members! PÐlcentage Interests.

12. Mectin1'8 nf Member~

TIie aiiiual meeting of the MelTbe:r.~ slulll be held on. the first Tuegday in the tDo.lith
of Januar. at t 0:00 A.M., at the piinci.pal offce of the Limited Liabilty CompauYi .for the pui09i:
oftransactíng such business flS !nay come bÐforc the meeting. lithe day fixed for die annual meeting
shan be a legal holiday. 5Ich meeting shall be herd on the next succ.eedíl1g busÍ1i.e.':S day.

TIie Members may by resolution prescrbe the time and place ('Or the hold~ng of
regular meetings .ad may provide that the adoption of such resolution shall constitute notice of SUMregular meetigs, '

_ . . Sp~C:Îat ~i~eti~gs oft~e Mernb~~. (or a;YP'Ut9se ~rp!-ases~ .qa'yb~talI~d bytle

Managing Member or by any two Members (or such othernuiber ofMembèts as the Members from
time to time may specifY).

. , Wdtten or telcphanic Jiotice Rf:atil1gthe plac. day and hour ufthe meeting and. in the
case of a special m6eûng~ the pui:ose ,for which the incctingis called, shan be delivered not less than
three days before the date of the :meeting, either pcrona.1yor by mail. by or at the dh-ectiòii of the
Managing Member:, to eah Member of record entitled to vote at such meeting. When all the
Members oftn.e Llitcd LiabHity Compnny ar present flt any meetig, or ifthoi;e tiot present sign
a wrtten waver of notice of such meeting~ or subsequently ratify all the proceedIngs thereof, tht)
transant(OIlI. of such meetÌlg S:haU be valid a.'l if a mcc1ng had been fOtnially called an notce hadbeen. given, ;

At any meetig of the Memboxst the presence of Members holding a. iiatority of the
Membel"' Perentage In1erests, a.~ determed from the boob of the Limted Linbilty G:oinpany.
represente iii person or by proxy, shal Consttute a, quoru1n fo(' the conduct of the: general busines
of: the Limited. Liability CQtl1:pany, HGwe~~; if ?I.n.y pßricÙll?I -action by the Limited I..al':iHty
Company shal requie the vote 01' consent of some other number or peroll.tiige of Members pursuant
to this A gremcnt, it quorum for the pUll'0se of taldiig such action shall require such other nuinb~r
or percentage of Members. If a quoru is not present, the meeting may be adjouned frin tirne to
tie witliout futher notice. and if a quoru is present at tle adjoUled meetin.g any busines may
be transapted which might have been traiisacted at the meeting as originally notied, TIie Members
present at a: duly organized meeting may continue t.o 1:atuiact busÍnoss until adjoumont,
notwithstading the wit1dtawnl of r:nough Mómbe11 to leave less than. u quoru.

At all mectlilg,g ur QlI~ M~inberRi fl Member niay ~ote by proi( exeçuted in writinK
by the Member or by a. duly autliuti:i,l:d uttorney-iüufact ofth~Member, Such pl'xy shall he fi.led
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with 'the MlUllt.ging Meinbß' ufthe Urrted LÌabìl1:y Company before or at tiie time: of the meeting.
No proxy shall he valid afC( thee. mÖlIths from the date of e:iecution, unle.'3s otherwise provided ih
1he proxy.

. If at anytime a Mernbe1's a corporation, parership or limited liabilty company, tlic
interest of such Membe:r nl.Y be -voted by such òffcer~ partner, agent 01' proxy of such Membor as
the hylaws, board direotors. or other Ol'gflatíon documents of such. e.ntity may d-ulJ n:~itl\o!i:u. .:

+
i. ;

TIie ManagIng Member 01" its. designee shall pre.qide at nteeting:: of the Members.
A re!ord of the meetings sh~l be maintll~ by a sccretiuy of the meir:ngs designated by the
Mana.ging Mombers. The Members may adopt their own ndes of procedure, which shall .not be
i11colisistent wHh ths Operatig Agreement. '

A Momber of tlë Li\'itcd Liability CQmpmy wIm is present at a meeting of the
Members at which aotion on any matt if! tIn shal be pre,9umc. to have assente to 1lie l'IÍon
takcn~ tUilcss the dissont of .such Member shall be entered in the miutes of the meeting or unles,~
su_ch ¥~in~et: sh~l :flo. a 'Witten.dlss.e~tto st1ch a~iioll ':tl _the persop a.c$g 8.ß tll~ ~eçr~tsi:y Gltl,

meeting before the adjournent thereof or ¡¡hall forward such dissent by certfied mail to the Limite8
Liabilty Company with fifteeii days afr the adjourimeiit of rneetiiig. Sucliriglit to dissent shall
not apply to a Member wlio voted. in favor of such action.

Unless otlierwc provided by law, any action rei:d to be taken a1 a ine~ting of th.e
Members, or auy other acton which may be taken at a m.eeting of the Memhers, may be økCll
without a meeting if a C011sent in wrting~ setting førth. the actßl' 00 tiiken, 1ll1all be iiigncd by aU oî
the Members entitled to vote 'Wth l'cspect to the subjec thereof. :

Members of the Liroii'ed Liabilty Company may participate in any ineeth:ig of the
Members by meas of conferece telephone or similar oOmmunication if aU persons paricípatIng
In suoh incotiug Cln hflfir one llllOthOX for the entio discussion of the mattet'~ to be voted upon.
Partcipation in a meetng puruat to thiii paragraph :smi.11 'congtitute presence in per!iOll at such
niooi1g,

lJ.' A.s~mcnt of lutueBtfi

Except a.s otherwse provide in this Agrème1t no Membei' 01' other pC1'lonholdig
any interest in the Limited Liabilty Company may assign, pledge, hypothecate, trsfer or otherwse

dispose of an or ony part of his hiterei.1 in the Limited Líabil1y Company, including without
limitation -the capital, profits or distributions of th.e Limited Liability C01l1pauy without the pridr
written consent of the o1he-r Members iii Clh instace,' ~

A MOUlb~r lIay Mssigli aU Or" iiuy 11mt of such Member':' iiitcrcst in the allocations an4

diatTibi.tIoDS of the Limited Liabilty Company to aiiy of the folIowíng (collectively the '.pen.nitted
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ilssignees"): any person, corporation, partnership or other enWy 8. to wlucb the LiJnitc Li!lbilty
Com.l)ßIyl)a' given cosen to tbe assignent of such interest in -Oie allocations and distributiontl
t1fthe Limited Liabilty Company bythea1ñtinattve vote or consent ofMeinbcrsholdiiig amajor:it.y
of the Members' Percntage Interes:ts~ An assig1Jment to a permitted á9signee shall only eiititle th~
petmtt assignee to the allocations and distributions to which llie assigned interest is eiititIec4
~'inJes9 such pennitted assignee applies for admission to the Limited Liability Company and is
admitte(l to the Limited Lìal;ilty Company as a Member jn iiccordance with ihis Agi'ceinent.

An flssigmeiit,pledge, hypotheca.tion, transfer òr other disposition of all or anypmi:
of the interest of a Member in the Limited Liabilty Company or other pel'san holding ary interest
In the Limited Liabilty Company in violation of the provisions her.ofsh.l be l1Lll and. vaid for r.t
plJrposes.

No flssÍgnlUellt, trsfer or ot1ier disposition of LÙI or any par of the intest of any
Member permitted under this Agement shall be binding upon the L.îited Liabilty Company
tilÙess and until a duly eKßuted end a(1knwledged OO\1111epart of sucl ~sìgnnent or inmrment
of tran.ste:r. i1! fl?rM. ana su~ata-~e satI,SfucrDry tù Jl:ic Mapaging Mo:a~er, ll~S pcep d~.llvercd f. the
Limited Liabilty Company.

No nssigient or other dÍspòsition of àllY .intercst of any Member may be made if
roh osßiß\mentrn d\&pooiiiui-i, alone 0.1 wli~n. combined:witli oter ttansactionB~ would re'3ult iii tli~
teration of the Limite Liabilty Company with the meang of Secroii 708 of the IiiternaI
Revenue Code or under any other Ielevant scot ion of the Code or flny successor statute, Na
assignment or other dis,positiori of any interest of any Member may be niade v.1thout an opiiuon of
counsel satisfactory to the M.anagíg Member that such Mi"Ig.mnent or di~ositîon is 9uq,iect to an
dfectivc registration uncr~ (:X- excmptfroni tho regiiitration reqUÌc.meiits of. the appHcable federal

and state securities laws. No interest in the Limited Liabilty Company may be. assigned or given
to any person below the age of 21 yetS or to a pel'son who has beeii adjudged to be insane or
Ínoompetet.

Anytg heren contained to the contrar~ the Managing Memhel' and tho Limited
Liabilty Compsny shall be elititlcd to trat tho record holder of the interet of a Member as the
abiiolute ownei: theref, and shaH. incur no liabilty by teMOn. of dístbutIon.' made in good faith to
such recoi:d holder, uiless and until thre ha.~ been delivered to the Managing Member the
assignment or oi:her ins1nunert oftransfet a.nd such other èv¡flenco as nl.ay be rearnibly t'e(uire

by the Man.ging Meinbel' to establish to thcsatisfaonon of the Managing Member tIiat aii interc.'lE
ha~ been'assigned or tomsferred iii accordanoe ,vith 1ms Agreement. j

r

14. Admistm m.NtmM~bCT,i

The Moml:O.tFi may admit ~cw Mi:llab~ri \:ç;i t.f;n:i£el'ee!l of flny ii~I.oOsl~ Qf eKiliting
Members) into 1110 Limited LiAbility Company by the unat1oml vote o,t consent of the Membeta.
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Aa ~ condition t~ the aduiissiol1 of a new ~ciber, such Mem~er slill execute an4
aelmowledgc !lucli msti'111ønts, 1n form Md s\Lbstance satisfactoiy to the Managing Me.niber. as the;
Managing Mcmberimi.y deem necessar m: desirable to effectuate siicli admis~íoll and to confrm the
agreement of ~ucli Meinbß. to be bound by flU of ihe terms. C(lVenalits and couditions of thì~
Agreementi ~ the same may have been amended. Such new Member shall pay all reasonable
expenses iii counection with s11ch adssion, including without limitation reasonable attomey.'.' fees
~rid tIie C('~t ~fihc prepÐiatlOn. filing or publica1.í.oiiof an m.nenQment to thìs Agreement or the
Aricles of Organization, which the Managing Member may deem necessary or desirable in
co.licction with such admission.

No new Member shall be eii titled to aiiy ret.roactive allocation of incQme~ kisses, or
eJ/pemæ deductions oftlic Limit-e Liabilty Company. The Managing Member may make pr.o rata
allocations. ofincoinc.losses or expense deductions 10 anew Mernber for that porton of the tmiyear
in whjch tho Member wa admítt in .a.coroanae with Se.etlon 706( d) 01' the Inte111al Revenue Code
and regula.tions thoreundei',

, : _ '. .riino event shall ancw Membor.b-tJldinittod toJ1Je Línlit:dLI!lbilty Com-P8n-Y.iflltl,clt .
ä¿¡mission would be in violation of applicable federal or state Recuritics laws or would adverely
afect the treatment Qffhe Limited Liabilty Company as a parerhip for incomo ta purosos. .¡

15. Dis:'!h?luiión and Liquidation

The Lintc Liabilty Compaiiy s-hall tennIiate upon the occurrence of any a/tIie
fQllowIng~ ~ election by tb Members t~ di'BßQlve the Limte Liabilty Compar made by the
uiiMIoua 'Vow Qr consent of the Members; ar any other evant wluob pursua:it to this Agree.)'ent.
as the same ma)t hereafter be amended, sbßll cati.~e a. temiation oftlte Liited Liabilty Company,

The liquidation oftne Limted Liability Company shal be. conductod and supervlsed
by fhe Maging Mambois or if there bOe none then by a peJ:son designated for such puroses b)t t.he
affi!Iative vote or (Jonsont of Meinbers Iwlding amaiority ofila Members' Pércentage Interests (the
"Liqui.da.ting Agc.tll). The Liquidatig Agent hereby is "a.utorizcd and ~mpowered to execute any,
aiid all docu.en~s and to take any and, all actions necessmy or desirable to effectuate the dissolutiotl
an liquidation of:the Limite Li~Mlity Coin.p~, iii ?ioo-idau~e wi:th fua Agreeuient. 1

Promptly after tho termina.tion of the Limited Liabilty Company~ the Liquidating
Aget t¡hal causo t.o he pl'epared and fmmshe to the Members B. smtement se1:tiiig fO.rt tho assets
and. liabilties of the Lititcd Liability CompfUiy as of the, date of termiation. The Liquidatig
Agent, to the 01ltent practicable, shall liquidate the assets of the Limited Liability COMiia.ny,8s

pronip~ly M possiblet but iii an orderly and busineßslikc manner so as itot to involve 'UduCi sacifice.

1110 proceeds of sa Ie and aU otlier aSRer.~ oftlie Lrinited Liabilty Compnn shull be
applied mid distibuted in. tM following (lr&t of pIimity: (a) t(l -te pa)'ciit ßfth~ expell8e$ or

J 5
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liquidati011 and the debt.~ f1iid liabilties of the Limited Liahilty Company, other than debts :md
líabilties to Members; '(b) to the payment of debts and liabilties to Members; (c) to the setting up
of any reserves which the Liquidating Agent niay deem neceii!-ar or desirabJe for any contingent or

unforoseen liabilties or obJigâtioiiS of the Limited Lia.bilty Company, which reserves shall be paid
over to aii a.ttomey-at-Jaw a.dmittd to practice in the Stnte of New York as escroweei to be held for
a period of two years for the pU1pose'ofpayme:nt oftJie aforesaid liabilties and obHgntioni, at the

expira.tion ofw1ûch period the balanc.e of ~mch reserves ~hall be distributed as hercína::er provided;

(d) to tite Members in proportion to theirrespective capital aoount'J un-tI eacl Member bas received
cash disfributions equal10 any 11ositIv('. balance iii his capital account, in accordance with the 11les
and requirements of Trea. Reg. Section L.704-1(b)(2)(iì)(b); i:d (e) to the Members in proporton
to the Meinbcrst Percenta.ge Iuterests.

The liquidation shall be Mmplete within the period requIied by Trea. Reg. SectiOll
i.704~ 1 (b)(2)(ii)(b). '.(

rf the Liquidating Agent shall detetme that it lii not practicable to liquidate all of
th~ _as~~ o,f:te Ltmited Li~~i1ity CoinptUy.t t1eJ.~iqui9s-tig ~gen1 n1.ay i.etaÍt assetci. hnyhig .h.ftiI
i-kl.t väl'\ c.qUM. to. tne a:Ol:iiit by which the net proceeds of: liquidated assets are insufcient tö

satisfy the debts and JiabiHties referr to above. ir. iii tlie absolute judgment. of the Liquidating
Agent. it is not feaible to distribute to each Me.mbér his proportionate sho .of each asset, tho
Liquida(ingAgentmay a.llocatø and distribute specific assets t:o one or more Member ii suoh maner
8S the LiquidaTIng Agcat shall detenne to be fa and ß'luitahle, tiidn ínto consideration the båsis

fot ta puroses uf each asset.

Upon complìa:nL:c with the distribution plan. 1he Members shall ceae to be suoh, €did
tie Managing Member ;iliI1 execute, acknowledge and cause to be filed such certficates and other
Instrwuents as may be necessar or appropriate to evidellM fue dissolution and termination of the
Limited Liabilty Company,

1.6. Rcpre8entntion~ of Mc:mb~

Eah ófthc Mernber~ represents, warants aiid agiees that the Member is acquiing
the íiitert in the Limited Liabi11y Company for the MeInbeis own a.OOllt for investment pUTPOS~s
oiìlyand not with a. view to the snlc or disttihutÍon thereo~ the Memberi if an individuaJ, is over the
age of21; if the Member is an organiation. stroh organization is dnlyorganized) validly existig and

1n good stadiiig under the láW$ of ita state of ol'gozation and ti-at it has full power and authónty
to execute this Agreement and perorm its obligations hereunder; the e:iecution and peifol1nimce of
ths Agreement by the Member do~s not ~onf1ict with, and will not .rsult in any breach of~ aiiy law
or any order, wrt. injunction or decree of any comt or governental authority agaIllst 01' which. biiids
thr: Meiboc, or of åIY agrcamcn1 or imITmment to whioh tle Member is 0 pmty; and tIie Mombor
shall not dispose of such intoi'est or ~iiy pl:t 1heicof tn any manner which wOl1ld r.onstlt,ute fl
vIolation o.fthe Securities Act of 1933l the Rules and Regulations oftho ~ecuiìtIes an Ex.change
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Commis,~io1)1 or CU-Y applicable laws, rule," or regulafiOlJ.9 of any state or other governenUll

authontjeli. as the .same may be amended,

17. N()t¡('.cs

All notloes.. deinii(lsi request.s or other communioations whioh any oftlc pares to
this Agreement may desÎl'c or be requITed to give hereunder shall be in 'Witing and shall be deemed
to have been properly given if sent by Federal Express courier or by registered or: certified mail,
retmnrecipt requested. with postage prepai~ addres.sed as follows: (a.) if to the Limited LíabíHty
CoinpfUlY. to the Limited Liabilty Company c/o th.e Mai)aging Member at itq address first above
wrtten or to such other address or addreses: a.s; may be designat.ed by the Lhnlted Liabilty Company
or the ~B.U8.ging Member by notice to the Members pUrSllant in 1hs Arcle 17; (b) if to the

Managing Membor. to the Ma.naging Member at its addr~s first above Mitten or to such otler
address or addresses as may be designa1ed by the Managing Member by notice -to the Limited
Liabilty Company and the Members. pursuant in ths Arcle: 17; an (c) if to any Meibar. to tlte
add~ss' pf s!U4 Mei-a~ fi~~ !lPQye .w;itçni nr ,to_ s.uc,h. oth~r ad4r9a8 Rl!1!ay_bc 4~iß1ta4 lly said
Member bynotíce tn tIie Límted Liabilty Comp.ro.y and the other Members pursuant to t.s Aiucle
i 7. Each M~mbcr shall keep the Limited Liabilty Company and th other Members informed of
such. Member's curent addres.

18. Am.cndmentii

1bs Agreefnellt may' not be altere. amended¡ changed, supplemented, waved or
modified in anyrepect or paiticuw unless the same shall be in wrting Bnd agreed to by the affrm.-
five vote 01' consent of Membel'R holding two-thrds of the Memhers' Perentage Intests. Nö
amendment may be made to Articles 6,8, 13 and 15 hete.of, insofar flS sflid Arcles apply to the
financial intere~,ts of the Members, except by the vote or con~cnt of all of the. Members. No
amondmcn of any provìsion of this Agrent relat.ing to the voting requirements ofÜie Membcrs

on any specific subject shall be made without the afrmatiye vote or ooniient of at least the nurbei'
or peccnmge ofMemhBt: reurre to vooo (¡n. such subject.

19. Miscellaneolls

n~is Agreement ii tlie rights ~md, liabilties of the parties hereunder sball be
govered by and det.onined in accordance with the laws. oftbe State of New Yark. Evcrypl'ovision
ofthis Agreement is inten.ded to be severable, If any provision of this Agieement shåii be invn.l1d
or wienfomeable, such invalidity or unenfol'ceabìlty shall not afect tle other pl'oviflions of this
Agre;c:ent, which shall tflmid.u iii ftdl forOf find e-ffe('it.
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The captions iii t1us Agl"~cmenl Me for convcnie.ncc only and are not to be coiiside.i:ed
jn constring tls Agrcemßnt. All pl'llouns stiall be deemed to be the mMculine~ fcminim'l) neuter.

idiigular or pluml as the identity of the person or persons may require. References to ß person ~
persotl shall include pflrterships, corporations, Iimited lia.hilty companies, U1î1ilCOrpOratecl

associations, mists, e.'ltate.'l and other tyes of entities, The Managing Member llud the Mt.mbers
cöl1ectively Rre referred to hc.rein as .the Members. . Anyone of the Members is referred to hereir as
a Mem.her. Re:erel1cM to 11ie futcrnal R-e.venue Colle shall mean the Internl1 Revenue Code of 19&6,
as tueiideCL ßnd any successor or super.9edÍng fodcral revcmm statue.

This AgrcemøntJ and miyainendmcntc; hereto may be ex.ecuted in counterptus nll of
which taken toget.her shall constitute one agrement.

Thi~ Agreement sats forth the enttte agreement ofthi¡. parlies hei-eto with respect to
the su~iect matter hereof. It is the intention of the Members that ths Agreement iiliall be the sole
source of agi:eement of the parties. and. except to the extent n provision of this Agreement provides
for the incorporation of federal income. ta roes or is exressly prohibitEd or ineffective under the

New Y ßtk Umit-- U.ahili~~ Coinpnny Act~ 1:g A~el1\eltt si..aii govern even vvtien inct)nm~t
'lth. or dìffã-èiit: from, tro provisions 'ole.ñy a:ppli~a.blc la.w ol iië. To the ëx'~llt ~y pro";;i¿n of
thIs Agreement Is prohibited or otherwse mcffcc1ive und~ the New York Limited Liabilty
Company Act, such provisiort sha1l be COI1idar ID he ineffective to the smallest degre possible
in order to mae tlus Agreement effective under the New York Limited Liabilty Company Act. If
tho New York LimIted Liabilty Company Act is subsequently amened or intepreted in sucll a way
to make any provision uf1his Agreent that was formerly invalid va1íd. such provision shall be
considered to be va.lid from the effective date of such intcrprcw.tion or amendment. ' . I

Sul1jectto the limitations on triinsfurabiÌity contained herein, this Agreement shaH bd
bíndlg upon and in'ùl'e to the :benefit of the pares hereto and to their reiipective heir!!, executors.
adstrators, successors and assigns,

No provision. offhis Agreement is intadcd to be for the bcnc.t of or enforceable by
any third part,

IN WITNESS WHREOF ~ the pniies.hereo have executed ths Agcemcmt on the
date first above wr1ten.

In the prcsenoo of:

MICHAEL OBERLANER

BYÅt~~l~~Í\1
Oenoni1 Partner
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In tJie prc8cnco of:

::?~
~eneral ParUfer

In the presence o:t

PEAR,OBERI,ANDBR~~~l9~
Ge.n.eta1l'arer

In the pres eiu~ii of:

MOlm1S SCHLA.GERay€~
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ACknowledgment far Simon Friedman:. .
ST A 1E OF NEW YORK, COUNY: OF Klt\ß~ J ss.

On the)$ day of Decenber, 2005) before me, the undersigned nota public:.
personally a.ppead

~ personally knOWl to me or proved to
me on the basis of satisfactory e1fdenoe to be the individual whose name is subseiribed to the within
inshi.ent and acknowledged to me that he ex.ecuted the stune in IDS capacity, and tha.t by his
signature 011 the nistrinont, tho individual, or the person upon behalf of which the individual acted,
executed the instnnent. JA ~ ~

JUDY ~~
PUlllc. state of Now '(crk
1'0.24-154174

Ql,ltilllQd In Kings r¡QLimy ...
()OmriBiic~P.ieft MIm aui~

Notar Public
My corimi~~iun ~XpiroB on
o
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Acknowledgment for Pearl Ob~lander: .

STATE OF NEW YuRKi COUNTY OF klli'0$ ~s...

On the \r~ day of Decem.ber, 2005, before me, the undersigned I.iotflry pub1ic~
personally appea.red

, personally known to me or proved to
me on the basis of safísfß.ctory evidence to be the Ï1idivídual whoso name is sub~ctr.bcd to the within
instnent and acknowledged to me that he exeoute the same in hís capaoity, and that by his
signaturc an th imrt11J\1.èiit, the ihdi-vd\ial~ 01: t1ìe pC'son upon he half of w1iicl the individual acted,
cxe~uted the instrument. '. it j ~_ Jlt4_~

('nù~ofr~
Nomry PlJbira, stte of New Yorl

NQ.24-475417-4
C1aNtld In Kìiilll COLinty J

ComJ1aaio ~p'rreB Mar 3D. t&

Nota.ry Public

MY ~~~nision eKpIres l?n

Acknowicdgit).eut fot Morris Schlagei',

STA1EOFNEWYO~ COUNY OF l(\n'jS- , ss.

On the lS'lt dRY of Decerber, 2005, before me, tIie undersigned not~ly public,
personally appeaed

. personally lmn'M to me or proved tb
1ne n:n (lie bass. of salsfactoiy evid.ence to be the indìvidual whose Dame is subsocil:ed to tho within
Ìnfltrent and i.clrnowledged to me tha.t he cx.ecut~d the 1lan.e in his capacIty~ and that by his
~lgnfttie on the jrutient, the individual. or the pel"son upon behalf ofwhich the individual acted,exeouted the inumeDl- Jl.~

JUDY ~MA~
No Pllbl~. Slat of New Yor\

No,24-4764174~m~~Co
Commleakll' Eii;1l1 ~.Il 3Q;Ic?..

Notar Puhlic

My commission expirs on

21



mx::
C'..
o

~¡



EXHIBIT D

Resolutions of J & J Farms Redevelopment Company, LLC

EXTRACT from the minutes of a meeting of the Members of J & J Fars
Redevelopment Company, LLC (this "Company") held on November 1, 2006.

Upon motion duly made and seconded, the following resolutions were
unanmously adopted:

"RESOLVED, that this Company authorizes and approves the straight-lease
transaction with the New York City hidustrial Development Agency (the "Agency") and J & J
Farms Creamery, hic. and Fisher Foods of Queens Corp. (collectively,. the "Sublessees") and
J & J Fars Realty Joint Ventue (the "Lessee") in connection with the improvement of a

commercial facility (the "Facility"), consisting of the renovation of an approximately 77,420
square foot parcel of land and an approximately 57,430 square foot building thereon (including
but not limited to the improvement of the staging area, loading dock, new offces, refrgeration
and securty systems), located at 57-48 49th Street, Maspeth, New York 11378, all for use in the
distrbution of assorted food products (the "Project"); and fuher

RESOLVED, that each of the following documents, substantially in the form of
the drafts on file with the Members of this Company, is hereby authorized, and any Member of
the Company is directed to execute and deliver each such documents in the name and on behalf
of this Company and the Lessee with such additions, deletions or modifications in or affecting
each such documents thereof, or the effectiveness thereof, as such executing officer may
determine, with advice of counsel, as conclusively evidenced by such officer's execution thereof,
to be advisable and in the best interests of this Company:

1. Company Lease Agreement between the Lessee and the Agency;

2. Lease Agreement between the Agency and the Lessee;

3. Sublease Agreement between the Lessee and the Sublessees;

4. Guaranty Agreement from the Lessee, the Sub lessees, and Michael
Oberlander, Pearl Oberlander, Simon Friedman and Morrs Schlager, as individual guarantors
(collectively, the "hidividual Guarantors"), to the Agency;

5. Sales Tax Letter from the Agency to the Lessee;

6. Letter of Representation from the Lessee, the Sub lessees and the
hidividual Guarantors to the Agency; and

RESOLVED, that there is hereby approved the execution and delivery of any and
all documents, certificates and agreements to effect the Project and all matters related thereto;
and fuher

500712.3 029221 CLD



RESOLVED, that all action taken and all instrents executed by any Member of
this Company prior to the adoption of this resolution with respect to the Project, and all matters
related thereto, are hereby ratified, confirmed and approved; and fuher

RESOLVED, that in addition to and without limiting the generality of the
foregoing resolutions with respect to the Project, any Member of this Company be, and each of
them hereby is, authorized and directed to take such further action in connection with the Project
and to execute and deliver such instrents and documents as such officers with advice of
counsel may deem appropriate to carr out the foregoing resolutions; and the takng of such
action or execution of such instrents shall be deemed conclusive evidence of the

determination of such executing offcer that such action or execution was appropriate and in the
best interests ofthis Company."

500712.3029221 CLD
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State of New York

Department of State L ss:

I hereby certify, that J & J FARMS REDEVELOPMENT COMPAN, LLC a NEW YORK
Limi ted Liability Company filed Articles of Organization pursuant to the
Limited Liability Company Law on 12/02/2005, and that the Limited
Liability Company is existing so far as shown by the records of the
Department.

,~,~,~

WITNESS my hand and the offcial seal
of the Department of State at the City of
Albany, this 08th day of November two
thousand and six.

~~
Special Deputy Secretary of State

200611090394 63
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MEMBER'S CERTIFICATE OF
J & J FARS CREAMERY COMPAN REAL ESTATE, LLC

The undersigned Member of J & J Farms Creamery Company Real Estate, LLC, a
New York limited liability company ("Real Estate"), HEREBY CERTIFIES THAT:

1. This certificate is fuished in connection with the straight-lease

transaction with the New York City Industrial Development Agency (the "Agency"), J & J
Fars Realty Joint Ventue (the "Lessee") and J & J Farms Creamery, hic. ("J & J Fars") and
Fisher Foods of Queens Corp. (collectively, the "Sublessees") in connection with the
improvement of a commercial facility (the "Facility"), consisting of the renovation of an
approximately 77,420 square foot parcel of land and an approximately 57,430 square foot

building thereon (including but not limited to the improvement of the staging area, loading dock,
new offices, refrgeration and securty systems), located at 57-48 49th Street, Maspeth, New
York 11378, all for use in the distribution of assorted food products (the "Project").

2. Real Estate is one of two joint ventue parnerships of the Lessee. The

sole Member of Real Estate is J & J Fars,

3. Attached hereto as Exhibit A is a true, correct and complete copy of the

Joint Ventue Agreement, dated December 15, 2005, regarding Real Estate and J & J Fars

Redevelopment Company, LLC.

4, Attached hereto as Exhibit B is a tre, correct and complete copy of the

aricles of organzation, as amended, of Real Estate, certified by the Secretar of State of the
State of New York as in effect on the date hereof.

5. Attached hereto as Exhibit C is a tre, correct and complete copy of the

operating agreement of Real Estate, together with all amendments thereto as in effect on the date
hereof

6. Attached hereto as Exhibit D is a true, correct and complete copy of the

resolutions duly adopted by the Member of Real Estate, which resolutions have not been
revoked, modified, amended or rescinded and are stil in full force and effect, and authorize the
obligations of Real Estate with respect to the Project, and which fuher authorize the execution
and delivery of all necessary documents by the undersigned.

7. Each document relating to the Project required to be executed by Real
Estate has been executed on behalf of Real Estate by the person named below, who is duly
authorized and empowered to execute such documents. The below-named person is the duly
elected and qualified member of Real Estate holding the office set forth opposite his name, and
the signatue below set forth opposite his name is his genuine signatue:

Name Title Signatue
Michael Oberlander President of J & J Fars Creamery,

hic., Member of J & J Fars Creamery
Company Real Estate, LLC

500712.3029221 CLD
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r~~, ',. . I: I. X 74-Cer1iúcncenfOidl.illa'DLniiiuGnr.l.l11IICfit tJ ttl'T.a ßY .JUI~lU$ BLUMBIïRG~ Itl1p~ Ifldlvlual_oCrpDl.iIDn,Ii.Al . PUBU9HEIl. NVC f(013

. .u~íil££i~ '!trífícte for lart~,
The iiadcl'Ûgned do he1:ri/Jy certify that .tbéy :l1'a conducting Qf t.1'ansRcting bl1sInc~s as members

of a pa!'tner~hip U;tdèr thq nama Ot d~9ig1lttion rif J~J 'Fari~ Realty Joint Vcmt~irc..

, .

at $7-48 4~t:h Street. Maspeth. NeW York

in thl COlinty of Queens . .. State of Nt!w York, ;'md do fiirthcp ce.tify that the. lull
namcÆi of 8.11 the p~r8on.s conducting ~T trrÙi,88.ctlng micli partnal's1ip rnaJuding the fu/111mas èf all the

p8rln~rs witti tlie residenpc a.dúre$s l)f.t::ich. f/llUh person3 1ml, tlie age Df nn;y wlio Jnay b/J ¡"Innts, ape as

ldllõW$:

NAM1C SpfJ(JIlY which ~..e 11lftlts nir4 state ag/lfl. RESIDENCE

..JlJ...1!aT...Red.cir.e~o...Copany.....LT........._......S.7...48.. 49t:...si:;I.øo.t"..Jop~i:h.~,..New.;yo.k........-,-..

,.:IS,ir...ri,~,~,..l:!;~!!.ç.n...Çm~ R~.¡.i.~"f t~l,L:LLC.""'L.s1.-:Af1,.s.9th,.s.t.1;~t..._,ØaSleth.,..lfi:,.:t.:.

_: _.... L..._. ._......._...... ............ ..... ...... .... .,,_.oO .... ~_...._._._........_._...._._.........,.....

or t1' 11"I;tct husiiic$."l,

3In mfitUtßß ambtttDt
and signed t!.is cørtifcat./J. ,

l.St.h tltly of Deeeiiiber' i.Ò05 made
~.,'T:=~~._~~..__~._
.i.:.i,_.Hj,l;ha.a.....O1t~.i;lamlftx:.._,~Mgpi._b.(U."...

W~::~-=::.c
By: Sfmu Priedmn J Jfanni.ng Member
......................_____ ._____......___......__ ....._........ ....__.__.... ......._..____ ,....... ...__..: ....a__............. ..

.......... "................. .... ............. ...... .....-.-.-.... .............. ..-. ........ .... ..........,,:..... -.... _..... O'O'... .......

.&tiiu o.f .it1 !l.crfi i (tomttp of j$lj: IND!v'IDUAt ACKNOWlE=i:GMENT

On tliIs day of 19 J before me porsona.11l Elppaarcd

tó IDa !tnòwn iind .hu&wn to me- tQ. bn tIH~. jVdiviåu:il , described ín~ ¡u,d wlio ~xeeu1t(!(l f.~~ :lÐ'fp.goi:ig
certjfc.llt~, a,nd hè tlJcrcupan diiJy aCklJOwler:ged to l1a t/iat Iif1 exeiiuted th~ same.
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Il -i'' State a/New York ) ss:
Department of State I

.'
..

¡hereby carrif il1al :lie anile.ed ClJPy Iiasli¡eii compar~d with riie fJJ'igÎIIQ! documem iii the c"srotl). nftlw Secretary
r.jStatc mid thiit t/ir: .mme ¡.f (I troe t.~()py Of.fl1ir Qi'igilal,

Wftlie.U my Iiand lllid ,fr~a¡ u.rthe Department of Start mi June 20,2006

DOS.l:õ66 (Rev. 1110)

I..........
.- Nb-.." 0' I: '1b-~ a... .. )-,,'-... ~-i -rOli.,,' ¡. 't ~ -.": a) ~. .. *... * '". .. ."J\ '¡:.. ~ ~..

-.1 ~ . 't .:.. "1~ ~f\ .-"to. :~:Ð"-,. O~ ,/'
.; -d.In 1. ..
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,fpeci(J1 Derii~ $erm.iltll)/ .ofS'la1e
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.T&JFARMS CREAMRY COMPAN'YREAI.t ESTATE, LLC
EIN:""-----,.--== - _::::

OPERATING AGREEMENT

dated December 1,2005

between

J & J Fars Creamery. lnc... and

Michael Oberlander;

Simon Friedman,

Peat! Obeda-dcr,

and

Morris Schlager,

Members

- =::
COIiN, ESTIS & A.SSOCIATES, LLP

40 Matthews Street .
SuIoo 2(13

Goslien, New York 10924
(845) 291~1900



OPERATING AGREEMENT

OF

,T & .TFARMS CREAMRY COl'ANYREAJ.rESTATE~ JALe

Table of Coiiteiit.r.

Article 1, Formation
Article 2. Name
Aricle 3. Purposes

Aricle 4. Plac of Businefl~

Arcle 5, Term

Arcle 6. Capital Contrbutions

Article 7. Loans and Advantes by Mémbei:s
Artcle 8. Aloca1Ïoiis and Distrbutions

Aricle 9. Books, Reords and Tax Returns

Arcle i O. Bank Accounts

Article 11. Management of the Limited Liabilty Compan
Aro1e 12. Meetings ofMembe!8 .
Arcle 13. Assignent of Intei:e.'ts
Artc.le 14. AdmsaiQn of New Member,o;
Article 14. Disabilt.y ofMemhcrs
Arcle 15, Dissolution and Liquidation

Article 16. Representations of Meniboxs
Article 17. Notice
Arcle 18, Amendments

Article i 9. Mísccllaiioous



AGREEMENt, made December 1,2005, bet!(en J & J Fllrms Creamery, lna., RJid
Michael Oberlander, an individual, having an address at 57"48 49th Street, Maspeth, New YOl'lc
i 1138 eMeinber"), and Simon Friedman, an iiidividual, having an wldress at 57"48 49th Stret,
!yaspet1i, New York L1738 C'Membcrl1)aud Pe:ai.i Oberlander, 111 individual, bn1ling all address at
57~411 49th Strflet, MaspCtll, New York 11738 ("Member11), end Mcm'Ìii Schlager,ß.l individiial,
having an address at 57~48 49th Street, Maspeth. New Y Qrk 11738 clMcinber'l),

WITNESS.1iT-1I:
WHEREA.S, the 1& J Fann3 Creamery Compnay Real Estete~ LLC has been foimed

to hold title to a cert parcel of real pl"óperty in accord \.r'rJh a cert Q1lÏt claim deed dated,

December 15, 2005, by and between.T & J Farms Creamery Co., Inc., a.nd Michael Oberlandßr, an
iidívídual, naving an addre~ at 57.-8 .l!i St.et, MMpetlJNew ¥odc 1.173S ("M ember"), an
Simon Friedan. an individual. having an address at 57-48 49th Stret, Maspeth, New York 1173&
("Member")and Pend Obe1'ander~ an in.dividual. having an address at 57-48 49th Siioeet, Maspeth
Now York 11738 e'Meinbèt")~ and M01Ti.~ Schla.ger:~ an individual, having an address at 57 -48 49th
Strt. Maspeth, New York 11738 ~"M~bei:"), aiid it is acknowledgtd tht the J & J Farms
Creame: Company Real Estate.. LLC membership interest sl be held 100% by J & J Farms
'Creamery Cornpany~ Inc, as an .asset on ìt19 ~a1ancc slieet. .

WHEREAS~ it is understood that title to 1hc subjec proper is presently held by the
IDA as collateral security for a cerain IDA loan which shall continue to be paid by J & J Fanmi
Creamery COmpany, hic.

WHRES, J & J Fars.Creaniery Company Rea.l Estate, LLC ha.q agreed to form
ajoint venture pElership for tle redeveIupme:nt of the :premises with J & J Farms Redevelopment.
.Compa.ny. LLC (10 # )and the nae of this joínt vcntie is J & J Farms Realty Joint. Ven1.ur(~# ), ' ,

WHEREAS~ the J & J Fmms Redevelopment COinpauYl r,J..c was- foinieQ. in New
York State f1S a Limted L.iability Company on December 1, 2005.

WBRES, J & J Fars Creamery Company Real Estate, LLC was formed in New
York Stae as a Limited Liability Company on Dcoober 1, 2005.

WHEREAS, J & .T Fannii Realty Joint Venl;ure \Vim formed by tha mutual rigt-eemcnt
ofJ &J Redevelopment Company, LLC and J &.T Farms Creamery Company Real Eslate, u.C wHh
the approvål of J & J Farms ,Creainci: Companyi hie. fid. all of iü~ shareholders to wit Michael
Obei1ander, ali individu.91~ having an address $t 57.48 49th S1reet, Maspe1.li~ New York 1 L.738

C'MemberI1), and Simon Friedmn, an individual, having aii addeiis at57~48 49th Street. Maspeth,
New York i 1738 Ç'Member")and 1?earl Obcriandei~ (ul I11dividual~ having an address at 57-48 49th
Stieet, Maspe11 New York 11738 Ç1Mornbel'"), an Mi;mis Schlager, an individual, having 111
address at 57-48 49th S1reet, Maspeth, New York 11 738 C'Member11), .



~

WHEREAS, thi:: Limited Li.abilty Company Operating Agreement shall be
consistent with the Redevelopment goals and ()bjectives of all of the parties and shall not be
inconsistnt therewith.

WHEREAS, the paitics hereto desire to form. a limited liability company pursuant
to tho laws of1hc State of New Y Qrk fo:r the purposes hereinAfter set fort, and to establish their
respective rights and ohligations it conncctiDll with thc.lìmited liabilty company; ,

N nw ~ THREFORE. in coiisideration ofthe mutua.l COV~nants setforthc.ciii and
ot.her valuable consideration, the receipt and sufficiency of which hereby are ack:owledged~ the'
Managing Member and Meinbcrs agi:ee a'ì follows:

l.nnation
The pares hei'eby confirm that they have formed a Ifniitc fiabi1iy company (the

"Limited Liabilty Co~~any4') :pursuant to the proyisions of the New York Lii1?ite~ Li,abUif.'Y
Company Act. for the puroses and the period and upon the tenns 8Id oonditions liereinafte1' set
fort. The paities have caused to be filed the 'Artcles of Organzation of the Limited LiabHity

C01lpany~ and shall ex-ecute, acknowledge, swear to and file any other documents niquId lld~rapplicable law. .
~. Name

TIie name of the Limited Liabilty Company shall be J & J Fars Creamery Cornpaiý
Re Estate, LLC) gnd all business of the Limite Liabilty Company shal be conducted uner Baid
Mme~ or su~h oIfier nome as the Members from tie to time may dcrermue.

3. PUl'OI¥ß,~'

Thepul'po.se.'. of the LI1tedLiabilty Còmpanyare to coiiductrea1 esate investments,
to inci indebtedness) seced and ut)soorcd; to enIa into and petfonn.colltl'Rcts and agreements

of any kid necessar to, in coiuiection wit1i O~: incidental to the bu~íncs8 of the Limite Liabiity
.cömp.ay~ and to ca au any other actlv'Ìtle,'l necessar to, ia cmmcctíoll i~1th OJ' .icidf',iital to the
foregoingi as the Managig Member. in its discretion may deem dC.'3jtiible,

H. .1& J Farms Creaery Compnay Real Estatei LLC has been formed

to hold title (0 it ooin patCl of.rii proj;dy in accord with a ceJtf.in auit rJaiii deed dated~

D.ccember 15t 2005~ by and betwee J & J Famrs Creamer Co.~ Inc.. an Michael Oberlander) arL
iUdivìdual. having an address at 57-48 49th Stree.t) Maispc1hl NetV' York 11738 ("Member"), and
Simon Friedman. 1m individual, havÍ1i.g an addre~~ at .s 7 AS 49th Stt'ee1, MHspeth, New Y or.k i 173 a
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("Member11) and Pearl Oberlander, an illdividual, having an address at 5'1"48 49th Street, Ma.l3peth

New York 1173S ("Member'I), and Morris Schlager. en uidi"idmÛ,lmvIng.m adåte,ssnI 57-43 4.9th
Stree, Maspeth, New York 11.738 ("Member1'), and it is aokiiowledRed that the J & J Farms
Gl'enuiery Company Re.l Estate, LLC membetshìp interc~t shall be held 100% by J & J Fal''Qs
Creamery Company, Inc. as aii asset on its balance sheet.

h. it is understood that. title to the subject Pll)i)crty is presently h.eld bý

the IDA as collateral sec.urity for a oortain IDA loan which shall continue to be pfli(l by J & J FatnlsCreaery Company, Inc. :
c. J & J Fai:s Crcamet'Y Co~pany Real Est.ate, LLC has agreed to

form e. jQìnt venture parership for the redevelopment of the prenii.'es with J & J Far
Redevelopment Company, U.- (i # )á1d the name of ths joint venture is.J & .J Farm Reaty
Joint Venture (ID# ).

d. J & I Fmns Redcvelop1lß1t Company, LtC wag formed;l1 New

York State HE a Limited Liabilty Company on Dec.ember 1~ 2005.

c. J & J Far Creery Company Real Estate, LLC wa ful11ed in

New York State as a Limited LìabiI1y Company 011 December 1, 2005.

f, J & J Frm Realty Joint Yenlui:e was f01'med by the mutual

agreoment of J & J Redevelopniettt C(Jmpaay~ I",LC 81 J &; J Fars Creamerj7 CompJ1W Real
E.~te, LLC with the approval of J &. J Farms CreameIý Company, Inc. and all of its shaeholders
to wit Michael Oberlander, an :hdividual, liaving a.n address at 57 A8 49th Street, Maspetb~ Nl=w
York 11738 ("Member"), Elnd Simon Friedan, an individual, having aii address At 57-48 49th
Stt, Maspeth, New York 11738 ("Meinbe"). Pead Ob.erlander, an Iiidividtial, having an
address at 57~4g 49th Street, Maspeth, New York 1 i 738 ("Member"), and Mú1.$ Schlager, an
individua~ having an addiea...i at 57~lJg 49th Strt ~peth~ New York t 1738 ("Mcmber't),

j, ths r.mitc Liabilty Company qperating Agreineiit shall be

consistent with the Redevelopment goals and objecives of flU of tht: parties and shall not b~inoonsistent therewith. .,

4. Place ofßl1.~inesfl

The principal place of business of the Limiio LiabiHty ComlJflny shal be at 57~4~
49th Street, Maspeth, New York 11738) in th~ COUll.ty of Queens) Qr at such other or additional
places of busines within or outside of the Stat~ of New York as the i\fagíng Member.fm tiltC
to time may designate. The Mimagìtl.g Member shall notify the other Members of any chane of the
princ.pal Plao ofbusínØBs, ' .
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The Liiitcd Liabilty Company hereby desigiiate~ the Secret of State ofNew York
as agent of tho Limited Liabilty Company for the service of process.

p. Term

The term of tIie Limited Liabilty Company iihall commence 011 the fiHng of the
Artcles of Oi'ge.zatJon of the Limited Liabilty Company, find shall coii11nue until the occurrence
of an event hereinafr set forth Which causos the termination of the Limited Liabilty Company.

6. Capital Contributions

The ManagIiig Member shall not be required to c.ontrbute to the capita! of thê
Limited Liabilty Company eithel' on formation of the Limited Liability Cornpany or at iiy timethereael'. '

Each oftheMembc:!s shall contrbute to the capita of the Limited Liabilty Companythe amormt 8m. forth opposite his name below; ,¡
J & J F&' Creaery Company, me, - traiisfer of l'eal estate located at 57-48 49tli Street, Mapetli~
New York. ag pe. Quit Claim Deed dated, December 15.2005.

TIie Members shall not be required to makç any addit.iona capita conttmutions.

Except as .'li)ecifioally provided in- t1us Agreémcnt or required by law. 110 Member
shall have the right to withdraw or reduce his contributions to the capita of the Limited Liabilty
Company lUitil the tenlnaf,on of tho Limite Lia.biHty C'.ompany, No Member shal have the right
to d.maiid and receive lUy dimrhuton from th Limited Liabilty Company in any form other tlmi
omilI,' reg~tdless of the natul'e of s.uch Member's capitnl contdhutIon. No Member shall be paW.
interest on capita conitil'utions to the Limited J.,iabi1ty CQmp~y.

The libilty of any Members) fot the lOlles~ debts, liabilties and obligàtions of the
Limited Liabilty Compaiiy shåll,be limited to payiiig: the capital contribution of auch Moinber('l)
when due under this Agreement;. such Momber's, share of MY undistributed asaets of the Lbniteq
Liabilty Company; and (only if and to the extnt at any time required by appliclible law) any
amounts previously distributed to sucl Member by t1ic Limited Liabilty Coinpany.
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7. L(la~.tud Advancfs JlyMembcl'!l

If any Member shall lóan or advaiice ~Uly funds to the Limited Liabilty Company Ín
exCßilS of the capital oontrihution of S11Ct Member prescrbed hereIn~ such loan or advance shan not
qe deemed a capit.'U contribution to the Limited Liabfltty Compaii)! and shall not in a1iy resect
IÍicrea.'3ß sllch Member's interest in the Limited LiabHity Company.

8. Allociii.ioß8 Rnd Distributions

As used in'this Agreement. tbe terms I'net profîÜ:" and IInet los.'cllll shall mea.n tlJe

l~t:ofits or losses of the Limited L.iabilty Company from the conduct of the Limited LiabiHtjr
Coinpany'g busi.n~s. afer all expenses inculTed in connection therewith have beel1 paid or provided
.for. The net profits or net losses of the Lited Liabilty Compan.y shall be dot-crmìned by the

I.mit~ Liability Comp8!Yls account.ants in accordàlice with generally accepted accounting

principles appJícd in deemiining the income, gaJn~, e.xpenses. deductions or losses, Ei the case ina.y
be, reported by the Limited Li~~i~ity Company for f~dera1 income tax purpo~cs. , '

The term licash receipts" shal mea all cash receipts of the Limted Liabilty

CornpanfTOID whatever source derived. inolndig withou.t limitation capital conlrbutions made by
the Members; the proceeds of any sale, excha.nge, or other disposition of all or any par of the flflets
of the Limited Liabilty Company; the procetlds of any loa, to the Linted LiabíHty Company; the
proceeds of an insurance policy payable to the Limited Liahilty COmpt:1Y; and the proceed:i from

the liquidation ofthc assets ofthc Limited Liabì1ty Company folloWÍig a. tern1Ínation of the Limited
Liabilty Company,

Th lrcnpit~l accountll for eah Member shaH mean the acc:ount established.,
determined and maintained for such Membel' iii ß.ordflnoe with Section 704(b) of ile Inteal

Revenue CO,de and Treasui'Y Regul.aion Secton 1.704-1(b)(2)(iv). The capita account fot' each

Mcmbe1:sha11 be increased by (1) tb ammmtúfmoney contributed. by sucliMemberto the Limited
Li(ibiHiy CDmpanr~ (2) thú fa ma~rf;t vah.ie Qfptopei contributed by such Member to the Lhn.itca
Liabìlty.Compaiiy (net ofliabilties soouiød by such contributed property that the Limited Liability
Company is considered to M~ume or take su-iject to under Section 752 of1he Internal Revenue
Code), an (3) alocations to such Member of Limited Liabilty Company income and gain (or iters
thereof), htc.liiding income and gain CKempt fl:om. ta and.' income and gain described in Trea. Reg,
Section 1. 704-1 (b)(2)(iv)(g)~ butexoludig income 8ld gai desonhed.insubtrctíon (b)( 4)(i) of iiaid
Regulation. and shall be decreased by (4) the amoU1it of mon.ey distrbuted to imch Member by the
Limited LiabíIty Company, (5) fite fafr market va1\le of prope.rty mstrbuted to such Member by tlie
Limited Liabilty Company (net Dfliabilities secured by such distributed properttlat such Member
is considered to a8S11me or take SUb,iè.c to U1ider Section 752 of the Code)D (6) allocations to such

Member of exenditures of the Limite Liabilty Company de.~cribcd in S-eutÏon 705( a.)(i)(B) of the.
Codc~ and (7) atlùcatio1l of Limite Liabilty Company loss and d~ductloii (or ites: thereot)
including loss and deduction desc:dbed in Trca. Reg, S~ction I.704--i(b)(2)(iv)(g)~ but cxcludink .
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Items described in (6) above and loss or deduction described iiisubsecttoml (b)(4)(i) or (b)C4)(ii) of
said Regulation. Net profits and n~t losses oft1ie Limited Liahilty Company from other th'ln capital
transactions, as of the end of Ilny fiscal yea.. Ot other period, shall be credited or chaged to the capital
.aCcounts of: the Members pnol to a.ny c.hiuge or oredit to said ca.pital accounts for net profits and net
lössÐs of the Limited LIabHity Con1pany from capitEil transactions as of the end of such fiqoal year
01' other petíod. The capital ElCc:ùU11tfor each Member: shall be utherse a.djusted in accordance wit.h.
the additional rules of Tiea. Reg. Section 1.7u4-1(b)(2)(ív),

The term "Members 
i Percenta.ge Interests" shaH mean fIie percentages set fort

opposite the nae of each Member below:

Member Percentage Interest

J & J Fiis Cramer CompailYt Inc. - 100%

Durng eooh fîooJ rear~ the net profHs and net 10.'1'le3 of the Limitcå Li.ah1l1~
Company'(otler than"from cåpital trallBRotions)t and each item ofìnc(l-i\e~ gaÌ, loss, deduction or
ctedit entering into the computation theroof, shall be credited or charged~ as the case may be. to th.e
capita accounts of each Member in prùporU(ln to the Memb~'S1 Percentage Interess, The n.et profits
of the Limted LiabiltyCoinpany from capita transR~ti01l8 shall be allocátedin the followig oitler
ofpi-iurity: (a) to offiiet any negative balance iu the capital acoo1l of the Members in proporlion
to the amounts ofthe negatve balance in thei re.spectitle capital accounts, until all negative balances
in the capital accounts have been climiimted~ fhen (b) 1. the Mcnbers in proporton to tle Members'
Percentage Interests. The.netlosses oftha Liinited Liabilty Company frm capital t.lUacti.ons shah
be allocated in the following o.tdei' of priority: en) to the extent that the balances in the capita
accouo.t~ ofånY Members ate in excess oftlieir origiiia contributions, to sLlch Member in proporton
to s.uoh exc~ss balances in the capitai acaounts mitil all such excess balances have boon reduced to
.zro~ then (b) to 'te Membexs in proportion to the Mcinbm-' Perantage Interests.

Tho cash receipts oftbe Limited Liabilty Compimy shall bo applied li the followig
order of priority: (a) to tho payment by the L.ted Liability Company of amounS due on debts and.
lia.bilties of the Limited Liabilty Company other than to any Member.. and opc~'ating expenses of
the Limited LiabíIty Compa.y; (b) to tho payinentofiil.fere~t.ad amortzat1on due onany loan madc
to tle Limited Liabilty Company by aiiy Member; (c) to the est.ablishment of cash l'eSercs
determined by tiie Managing Meinber to be necessar or appropriate, i.ncluding without liitatìon
resers forthe operation of the Limited Liabilty Companis business, taes flii.dcontingencics¡ imd

(d) to the repayment of any loans made to the Limited Liabîlty Company by any Member.
111ereaer, The c.ash receipts of the Limited Liabilty Coirpany shll be dim:rbuted among the
Members a.s hereafer provided. .!

TIre .ca.~11 rbceipts qf the Limited ;i,.isiJ.i1jiy Compmy .'JM1J he djst:ib'icd t.o the
Members from time to time at such times as the Managing Member shall determne. It is
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contemplated that di.'3trlhutions wíIl be made ìftlie MaMging Member deems such distiibutions to
be prudent and feasible.

Except as otherse provided in this Agreement or J'c.iiired by law. distributions of
cMh receipts of tIie Lim1tcd Liability Company, other than from ca.pital tranactiollJ, sha.H be
ailocated among the Members in proportion to the Members' Percent.iige Inerests,

E~oopt as otherise provided in this Agreement or required by law, distrlbutioiiS of
CElsh receipt., from capital ttansa.t1ons shall be ø110cated ip. tIie followIng order ofp:dority: (a) to the
Members in proporton to their respective capital accounts until each Member has received cash
distrìbutions equal to any positive balanoe ìii his capital account; then (b) to tbe Member~ hi
proportion to the Members. Percentage Interests.

Sllcc.al Allocatioiil' ..w.Notwthst..m.dng the preceding pr:ovisioiiS of this Artcle 8~

the following special allOcatiPll8 shall be made iii the 'followi order:

(1) Minimum Gain Clw¡ieback _w Except 9. otlierwso provìded in fica. Reg.
Section 1, 7()4~2~f), iftb.~ isa.rietdocrca ilipai'tl1èrslipmlium gain (with the-

meanig of Trea, Reg, Sections 1. 704-2(b )(2) atd 1.704..2( d)) duiing aiiy fiscal year,
eahMeinber shull be allocat.ed ité!~ of the LiinifedLiabilty Compa.ny's income lmd
gai fOT .cnch fiscal yen (and. if nccessflty. subsequent fiscal years) in an amount
equal to such. Memberts shar of the nut decrease in parership niinímmn gain! deter-
mi.ned in accordance with Tica, Reg. Section 1. 704~2(g). Allocatìoj1S made pur~ua.nt
to the precedi sentence shal be made in proportion to the respective amounts

required to be alocated to each Member pursuant thereto. The ites to be i:o

allocated shall he determined in accordance with Trea. Reg. Scctions 1.704-2(f)(6)
and 1.704~2U)(2). Ths provision is intended to comply with the minimum gai
chatgebaok requirement in Tt08. ~g. Section 1.104"2(f) and sMll be interp:ieted
consísteiitly therewith., ' . .

(2) Part~ MînimUlii G.aQ Cha.ircback,"H Except as otherse provided iii Trca.

Reg. Sectio11 L.704-2(i)(4). if there Is a net decrease in parer nonrecourse debt
minimum gain, attributable to a pa:l:ne:i nonrecourse debt during any fiscal year, eah
Mcmba who J:a, a sha oftJe paer nomecouts('. debt minimum gain attrbutable
to sum parer nonrecourse debt." deterined in aoc.ordance with 'Ia., Reg, Section
1. 704.2(i)(5), sh~dl be a.llocated items oftlie L1niite:d Liabilty Coinpa.iis inoome and
gain :for such .fscal year (lUid, if necessary, subsequent fiscal YO81s) in an. amount

equal to suoh Membcrls shar of 1he net decrease in pm1~I' nonrecourse debt
minium gain, ntti:ibuta.blc tö . such parier iionrecourse debt. deteied in
accordace with T1eli. Reg. Sectioii 1.704-2(i)( 4). Allocations made PursuKIt to the
preceding sentence shall be made in proportOli to the respective amounts requhed
to be allocated to oac Mem.ber pursuant thereto, The it.ms to be So alloc.atod shall
be delcimrned in -accor.dance with Trea. Reg, Seotions L704-2(i)(4) and 1.704-
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2(j)(2). As usedhereiii., "partnernonrccouise debt" has t1ie ineanhig sot forth iii Treii,
Reg. Section 1.704-2(b)(4), A~ used herein, "partner nonrecourse debt mînimutn
gain" shall mefln an amount, with respect to each partner nonrcourse debt, equal to
the partnership minimum gain (within the meanng ofTrea. Reg. Section~ 1.704-
2(b)(2) anGl 1.704ft2(d)) that would r~sult if such paitner nonrecourso debt 'Wre
treated as a nonrecourse liabìlty(\vithiii the meaning of Trea. Reg. Scctioti 1.704-
2(b)(3)) determined in .accordance with Ttea. Reg. Section 1.704-2(i)(3). This

provision is intended t.lj comply i"lt1 tl: mi/)imum gain chargebok requirêmimt in
Trea. Reg. Section 1.704-2(i)(4) and shall be Interpreted coi:sistentlythcrwith.

(3) ~ificd Ineome Offset ftft hi the event any Member un,expectedly reccives aiiy

adjustmentill allocatioiis or distributions de;:cdbcd in Trea. Reg. S~tionR 1.704-
1 (b)(2.)(ii)(d)(4)~ (5) or (6)~ ìtems of the Liuited Liabilty Company's income and
gron ¡shall be nllocated to su~h Member in an amount and manner suffcient to
elimate) to tho extent required by the Reguiat:ons~ any adjusted tiapiti account

defic.it in such Member's capita accolUt, as quiokly as possibtel provided that an
alloc.ation pmsuant to this provision shl be made only if and to the extent that such
Member wólld have m-i anj1it. capital ac~unt deficit iii such Mcmbetii capita
account afer all other a1Iocati';I1i provided fOT in ths Arc1e g have bee tenb:cively
mø.de . a.~ if this provision were not in this Agreement. Mused hcrdn, lJn(ljusted
capita aoount defioit" shall mean the deficìt balance. if any. in a. Membees capita
aooount at the end of the relovant fiscal year af the followig adju9tients~ (i)

credit to such capital account the nijnimmn gain cha..geback which the M~mber is
ol:lígaed to reore puruant to the peiiultliare SGiitences of Trea. Reg. Sooons
1.704-2(&)(1) and 1.104-2(i)(S); and (ii) debit to such capita aoount the items
deiic.bed in'lrea. Reg, Sections 1.704- 1(b)(2)(ii)(d)( 4), (5) 'and (6). 1111S provision
is intended to constitute a quaifed income ~ffqet within tl)b meanng ofTr.ea. Reg.
Section 1.704~i(b)(2)(ii)(d) and shall be interprcled consistently thel'ewith.

(4) Gross Income Alloc.ßt1o;J.. In the event any Member ha a deficit capital account
at tlie end of any fiscal year which is in excess of the su of the amounts such
Member is deemed to be obligated to restore pursuant to the penultimate senteces
ofTrea. Reg. Sections 1.704-2(g)C.1) an 1 .704-2(i)(S). each such Member shall be
allocated itelljs of the Limited Liabilty Companyls inoome and gain in the amount
of such eXce.'l~ a."l quickly as possible~ providod that an a11ocaìon pui.'suant to this pro-
vision shall be inade only if and to the extent that micli Member would have a deficit
in such Member's capital account in excess of auah.sum afer al other allocations
provided for in this Artcle 8 ha.ve been tentatively made as ift.his provision and t.ne

. provisions of clause (3) abov-ö were not in thìs Agreement.

(5) ;Noiu:ec.o.se Deductions ~- Nonrco1lstl deductions (within the mefl.ning ofTrca..
Reg. Section 1. 704-2(b)(1 )) for any fi.fcfl ye shall bø allocated a:tnong th.e Mcmbe.rii
iii proportion to the Membem' Percentage Interests.
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(6) Pmtn~ N om-ecourse DJluctions "~Any partner nonrecourse deductions (withiii
the meaning of Trea., Reg. Sections 1.704-2(b)(l) and 1.704~2()(2)) for any fiscal
year shall be allocated to the Member who beats tiie economic risk. of 1083 wi1h
respect to tlie parer nonrúurse debt (within the meîÌiig of Trea., Reg. Section
L.704"2(b)(4)) to which such plltl:nel' n,onr(Xoll.tse deductions are a.ttributable in
aCCOrd81lce. with Trea. Reg. Section 1.704-2(i)(I),

(7) Other Mlludato:i Allocations - In the evant Sectíoii 704(c) of the Internal
Revenue Code or the Regulations thereun.der require allocations in a manner diferent:
than that set :fort above in this Article 8. the provisiomi of Section 704(0) and the
Regiùations thereunder shall contml Buali alloo6.fions among die Member~.

It i.'3 the ìntcntian of the Members that tho a1loçaiions ,hereundor shan be deemed to
have I1subsbntial economic effect" within the meaning of Secon 704 of the Internal Revenue Code
iid Troa. Reg. Section 1. 704~ i. Should the provisions of tbis Agrer:cnt be inconsistent with or in
confict with Secion 704 ofile Code or tho llcgulatio:os thereundcr, tliert Section 704 of the Code
and the Reguations shall be deemed to ovenida the contrar provisions hCl'eOf. If Section 704 or
the RegulationS' at any' iime requIre tUnt limite liabilty cómpany opratiig tlgtoomeñis ëônta
provisions which ar not expressly set fort herein, such provisions shall be incorporated into this
Agreement by rocrcuce and shall b~ dee.med a par oftliis Agreement to the SBme ex.tent as though
they had been expressly set fOlth. herin, and the Managing Member shnll be authorized by an
instnient in wiiting to amend the 1enttS oftbis Agrent to add BUch provisions, and any such

amC1idmen,t shall be retroactive to whatever extent required to create alioeoatttms with a substatial

oconoinic effect.

. 2. Books. Rt,ords and-lx Return

At aU ties durig the uóntinuanoe of the Últiited Liabilty Compa.ny, tle Managig
Memboc shalL keep or cause to ba kept complete and accurate records and books of l:ount in wluc.

shall be entered each transaction of the Limited Liabilty Company in acordal.M with generally
accepted acunting prmcIpleß.

The fisca year of the Limited Liabilty COlnpanyfor both accounting and income ta
putposes shaH be 1l1e \:a1endar year, l'e Limited Liabilty Company shall repòrt. i1~'l opei:atioiis~ iiei'
income and net losses in a.coo:idance with the methods of accounting selected by the Managmg
Member.

The Managing Member may employ on be1ia1foft1ie Üutitoo Liebl2tyCompfiuy and
at the expense oftho LInted Liahi1ty Company such firm of certified public acuntants as the
Managig Member in its solo discretion dees appropriate to sere as the Limted Liabilty
Company's aCCOll11tantB.
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TIie Managing Member shall fmnish to each Member, within sixty days aft(..l the encj
of each calcndnr quarter, an unaudi~~ balance sheet M o:ltho end of eadi qi~a:ter a.nd a profit and.
IQsS ,'It.atemcnt of tIie Limíted Lí.abíIty Cornpiil1Y for such quarter and such other informatioii as may
be neces~ary for the Members to prepare their illconie ta retrns.

The Managing Memher shaH furnish to ea.ch Member, wiihi SßVßiity- five days after
fhe end of each 'fi ßcal year, an fUllUlil report of the Limited Liabilty Company which shall include
a balane. sheet as ofthc end of such fiscal year; a profit and loss statement of the Limited Liabilty
Company for suoh fiscal year; á statement of the balanoe Íli the capital account of such Member; and
t1c arulJIt af Bueli .Membes shar of the Limited Li~bmty Comp9ny'¡i ~n~omo, gain, lo9.9foSr

deductionii aJd other relevnnt items for federal iuoome 1. piu:poses,

Tho Managing Member shall propw:e Qr cause to be prepaied all federa1~ state and
loce.l income tax and bifonnation rerns for the Limited Liabilty Company, and shall cause such
tax and infornlonretui:ns to be filed tiely with the appropriate govermnental a.utho:iitie::. Withn

scvcnty-fi:ve days after the end of each fiscal yea~ the Managing Member shan forward to each

person who wa.s a Member duiing the preceding fiscal ~ar a tre copy o:f the Limite Liabilty
Company's inörmaiíon retm fied witli the Intcrii Rèvenue SerCe fõl-hc pr¿edng ficiil yeSi!
The Managing Member .shall not be liable to aiiy Member if anyta~jng authority dIsaJows or adjusts
ßly deduotions or credit.'l in the Limted Liabilty Comparq/s income ta or inftirinatioii returns. :

AIl elecions :requited or poruútt ki be made by the Limited Liability Company
\Uder the Jnternal ReV'enu.e Code, ånd tho designation of a ta maers pai.l:ei: purSUå11t to Scotion
6231(a)(1) oftlc Intern Revenue Code for all purposes permitted or reqlUttd by the Code, Bhall
be made by'fhe Managing Member. Tlie tax malter.s partner shall tåke such actiiir ÇL'1 may be
necessar to cause each other Member to become a 1ltlCt; member within the :meaning of Section
6223 of tIie Code. 1110 tax ~nattrs parter may not take any nction contemplate by Sections 6222
though 6232 of the Code .without the consent of the Managing Mein.ber. .

All suah records, books of account, tax n.iid information retus, a.nd ~eports and
statements, together wth ex.ecute copies ofthìs Agreement, shaH nta11 tii:e.i: be maintaned at the '
prinipal place ofb:i.9jna8 DftJ:'e'Limited Li.ahíH.ly Compaiiyf and.shall be open T. the inpection and

examination of the Members or their duly antliorízed representatives dudng regu busme.l.s hours;
Each M-ebert or n duly authoi:Ízed representative of such Membe:~ may mae copies of the Limited
Liabilty Company's books of account and records at the expense of such Member. Any Merober~
at the expense of such Mamber, may conduct an audit of the Limited Liabìlty Coinpany's books ofnci:úuiit and records. '.

The Managing Member shall funish to' each Membcr~ promptly upon request) a
Clll"rt list fifthe names and addresses of all cHIie Managing Member and other Members of the
Limited Liability Company. and any other periio:ns Or entities having riüy fm.allcia.I iJ\teie,st in the
Limitod J..iabiH.ty CompiUlY.
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The cost of preparing all ofthe aforesaid records, books, returns and otlier items shall
be bom~ hythc Limited Liability Company. Upon request of the Managing Member. the Members
shall pay to the Limited Liabilty Company, in prop011íon to the Members! Percentage Iiit.res1R, the
cOst of preparing sflme~ not to exceed Í111he aggregate $2.000 for each fiscal year.

10. BalllLAccouuts

All funds of the Limifed Liabi11.yCompany shall be deposited in th.e Limited Liabilty
Coinpani~namc in snch bank account or acounts as shall be designated by the Managing Mtinber.
Withdrawals from ¡my .~uch bank acCOlm1.s shall be inad.e QQly in the regular course ofbusincss of

the Limited LiabIlty Company and shal be made upon such signat.ur or signatures as the Managing
Me,mbe.r from time fo tie may dellign~ro

11. Managnnum.t of the Limited Liabilty Co~ny'

The Members hereby d~igiate Michael 0 lierli.dër~ an íidividual~ having an addros~
at 57 -4& 49th Street, M:speth, New Y Qi:k i 1138, and Simon Friedma.n, an il1dividua(~ havig an
address at57-4B 49th Slleet, Mapcthi New Y or:k 11738 and Pearl Oberlande:r~ nn indi vidunl, havig
an a.dte.¡¡S at 57-48 49th S1ree4 Maspeth, New York 11738, and Morri~ Schlager, a.n individual.
having an address at 57.-8 49th. S1.TCCt. Maspeth. New York 1113& to serve as Menbers fOt tle
Limited Liability Company. .

The buslne.s o.nd afirs of the Limite Liability Compa.11Y 9hall be conducted and

inaed by the Managíng Memher of tllO Limted Liabilty Company in accordance with ths
Agreeent Bud the laws of New York,

At any tie there is more than Ol1e Managing Member, any difference arising as to

any ma.tter with the authority ofManagIng Members slui.U ,be decided by a majority in number ofthe Maiiagig Members. :
1fat anytime the Managig Meinbetll do iiot own~ in tho aggrgawt at least 20 perceiit

9fthc Me1nbers' Percen.tae InT.gt~ till of the Members shall be Managing Members until s'ich
ûme a~ the Members d"l1lY elect ManagIiig Members who do OVY atIeast 20 per.cent off.ne Members'
Pcrceii:l-ge. Intercsts.

The Maiging Member shan have responsibilty for the day-to-day management of
tho biisiness nnd afai,c¡ of tho Limited Liability Company and shan deryoto SUQh time and attntion

lL~ the Managg Member dees necessarf to the (:onduct llnd malJagemet of the business anØ-
. afrs of the LÌ1nited Liability Company. " ('
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The Managing Member hereby is given sole power and authority to e~~cutc
insuincn1: on behalf of the Liinited Liability CompaJJ.Y and t:o otherwse bind the. Limited Liabitty
Compl3ny. Unies~ authorized by the Managing Member, nÓ other persoii sliall have the power 01:
åuthority to execute insfl'.inents on b~balf of the Limited Liabilty Company and to ùt:hetwi~c bind

th Limite Liabilty Compai1,. No person~ firm or COItöration dealíng ""'Ì1:h the- LImited Linbilty

Company shal be :roquired to investigate the authority of tho Managing Member or t.o secure th~
approoqal of or confirmation by DL.0 Members of any a.t o.lthc Mal1n.gíng Mmn bel' in connection with
the businaas or afirs of the Limited Liabilty Company.

No Member1 other than the Managing Member or its designees, 8h611 have the
authority. or shall take any action l\s ll Member; to bind 1lie Umired Liabilty Company.

The Managing Membe shall be rcimbUlaed by thc Limited Lia.bilty Company for
a. direct outn(f~pocket expenses incurred by tho Mana.ging Member on behalf of the Lìntc
Liabilty Company in colliectIon with the pcrfonnancB of its duûes hereunder, illchicng without
limitation amounts payable by the MagIiig Member for offce~ accounti, bookkeeping and other
services. materials. facî1ties and ,Professional and legal services render or fiunished to the Limite
LiIibmtjr Compai'. . . - .. .... ' ..

The Miiaging Member shall rcceive. ~'.l compensation for tho servìces of the
Managing Me.mber to the Limite Liabilty Company, sUch sums as may be dctenDÌlloo f-rm 1íe
tD time by the affirmative vùt.e or consent of Memh:ers holding fl majority of the Members1Percentage Interests. :

A M1naging Members duty of care 1n the dischBJge of the Managing MemberfB duties
to the Limited Líabilty Company and the Members is limited t.o refta.g from engaging iu gtossly

negligcntconduct, inten1ioiialmlscoriduct~ or akiiowing violation oflaw. lndischargingthe duties
of a Managing Member~ the Manging Member shall be fuly protecte in relying in good faith upon
1he records of the Llinired Liabilty Company and upon such information, opinions, reort! or
statei.'nents by oiler Managi Members, Members, agen1s or other pCl'ns as to matters th~
Managing MemoerX'easmlal.ly belte;g ar wit1 suh persan's prof-e:i~jDl1a1 Dr expert COlIpefence~
inoludiig without limitation inonnatîon~ opinons, reports or statem.ents as to .he value or ainoun1:
of the assets. liabilties. profits or losses of the Limited Lia.hilty Company or my uther facts
pernent to the 6xistmioe and amount of assets from whioh diahihutions to Members might ptopm:ly
be paid.

, To tho extent çi:f the Lirrted Lía.bi1Üy Company's assets, and 1.0 the extent pertte?

by law, the LInted Liabilty Company shall indemfy and hold each Managing Menbe:r haiinles'ß
from and against allliabiltj, claim, ltlss, dama.ge or expense, including reMonahle attineysr fecs~
Ì1icured by the Maging Member by reasoii of ai act Or omission of the Managing Member made
in good faith on 11ehalfoffue Limited Liabilty Compan.
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Except as expressly provided elsewhere in this Agreemont, aiiy decisions which are
to be made by1he Membersi rather than the Managing Member, shall be made by the afftinative
vote or consent of Members holding a majOlity of the Members' Percentage Interests,

1.2. M.ectine:ii of Membci's

The annual meeting of the Members shall be held on the first Tuesday in the mOllth
of Januar, at 10:00 A.M., at the principal offoe of the Limited Liabilty Company. for llie purpOB~

oftransaciiig such bUSUle.S as may came bofore the meeting. Iftlie day fixed for the aiinual meeting
shall be a legal holiday~ such meeting shall be held on the next succeeding busIiicßs day.

The Members may by resolution preacrbe. the time and 'place for thè holding of
regular meetings and maY))lovide that the adoption of flucl resolution sha11 constituto notice of such
regular meetIngs. .

Special meetiiigs of the Members, for any purpose or pUl1ioses, may be called bytlic
!vdlliging Membei-o by'aiÙ; t.l" Më1Ìoors (01' such of'h.enumber öfMenbr.r Rs tIie Members :fm
time to time may specif). .

Written 01 tc1ephoiùc notice stating the place, day and hour ofHie meetng auc\ in the
case. of II special meetÎ.& the puiose for which the meeting is called, ~ha1l be delível'ed not less than
thee days before the date of the meetig, either personally or by inn.il, by or at the dirootion oftl~e
Manging Member, to ea.ch Member of record entitled to vote at such meeting. When all the
Members of the Limited Liabilty Company are present at any meetig. or if those not. presont sigr
a wrtten waiver of no1.ioo of such meeting, or subsc9uently ratify all the proceedings. thereof, th~
transactions of suoh meeIng shall be valid as if a meeting had bee formally called and notice hadbeen given. .

At any meetin of the Members. the pl'esence of Members holding a majority oftle
Membcrst PerceJ.Jage IntCfeffts" as'detroitn.w from t1ii" oooks of the Limited Liabilty CompR~r,
reprsente in pel'son or by proxyi ~haU consttute fl.q\ioi:ni f:orthe (lnd\1cf of the general business
of tho Limíte LiabUity Company. Hawcvar, if any particular actiOll by the Limited tiabiIty
Company:!haU ii:quie the vote or consent of some u1her number or percntage öfMeinbers pursuant
to this Agreemellt, a quoru fur.the purpose oftalàng such a.otion shall requite such oiler number
OJ: pcrccnÙlge of Members , If ~ quoru is 110t present, the meeting may be a.djourned from. time to

n.me. without .fìirther notice? an if a quoru is prosont at the adjourned :meeting any bii6ine~s may
be i:aiisacted whioh might have been tUUlsacted at the meeting as originally notified. Tho Merbei",
present at a di'ly organized meetig may continue to trroisoot bu~iness until adjoume.t~
1101withišanding the withdrawal of enough Members t.o leave loss than a quonnn. '

1

At nll meetigs of the Members, a. Member may vote by proxy cxcouted ili w:itint
by th~ Member Qr by a duly authotized attoiney-iiiÆaci OftliEl Member, Such pi:oxy shall be :fied
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with the Mriaging Member ofthe Limited Liahilty Company befate or fit. t.he time ofthe mcoting,
No proxy shall be valid afrerthree months from the date of exeC-ution, unless otherse pl'vided in

the proxy.

If at a.ny time a Member is acorporation~ par1n'ershtp or Ii mitcd liabilty company, th~
interest. of such Memher may be voted by such offCer. partner, agent or proxy of such Member a~
the bylaws, hoard directors. or o1her Qrganiza.ûon documents of such entiy may duly authorize. ,

The Mtlng Member ox its defligncc shall preside at meetit\gs ofthc Members. Å
record of t1ie meetings shall be maittUned bye. særeta of the meetings designated by the
Managing Member. The Members ma.y adopt their own 111e8 of procedure, whIch shall 110t be
inco:iSi:itent with. this Opßra1ing Agreement.

A Member of the Limited. Liabilty Company who is present at a meeting of the
Members at which a.ction on any rrttr is t8ken slial1 be presiu to liave assented lD too action
taen~ iuiess the díssent of sri~h Member sh be entered in th.e minutes of the meetin O/: 1lcs~
sucliMcmber shiùl file a wrtten dissent to sucb action with 1he person acting as the secretar of th~
inOOtig befni'e thë iijournmcnt thereofor shall for-"at'd such dìsscnfby 6ei1inëd rñãil tö the LÌ1if.e
Liability Conipanywithin fifteen days after the adjoiimment of meetig. Sucllright to dissent shall
not apply to a Member who voted in favor of such action.

Unless otherwse provided by lawi any actjoiirequid to.be taken at a meetig ofthë
Members, or any othr action which ,may be taken at a meeti of the Members, may be t.ei
without a meeting if a consent in wrtig, setting forth the aètion so takcn~ shall be signed by al ur
the M~inhers entitled to vote with respect to the subject thel'f., ,

Members of the Limited Liabilty Comp3ny may paricipate in any meeting of the
Members by meas of conference 1elephone or' i!imHar comrnunIcatiOll if an persons paricipat.ing
In such meeting -oan hear one another for the entire diimussion of the matters to be voted upon.
Paiticipation in a meeting pursuant to ths paragraph $lball COhStltut. presence in person at such

meeting.

t:t ASfiignnient ofIllt(lr.t~ .

. Exc.ept as otherwise prvided ìn 1his Agieetncnt, no Member or othr persoii hold1np;

any Í1iteresf in ihe Limteiljábmty Compaiiyin1IY assign~ plcd,i;hy'o1heca1:e~ transfer or otlerwisç
dÍSpose of all or any par of his ìntarst in, -the Limited Liabilty Company, including without
limitation. the capítal, ptofits Or d1..~tribu.t.ions of the Limited Llabilty Coinp.eiy without the ptior
Mitten conflent of the other Meinber~ in each instance. l

A Mernber may aasign all or any pfUt of such Member's inlerest in the allocations and
disbutioiis.ofthe Limited Lil\biliy Compa.nyto any ofthefollowing (collectively the llpenriitted
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assigncesPl):: any pctson., corporation, partnei:Flhip or 01hei: entity as to which the Limited Liabilty
Company has given COTicnt to the assignment of suoh íntere~t in tiie allocations and distrìbutions
ofthe Limited Liabilty Company by the afrmative vote or consßntofMcmbers holding a majorhJf
of the Members' Percentage Interests. An assIgnment to a peimitted assignee shall 01lry eiitit1e rh,?
permitted assignee to the allocations and distributions to which the ~ssigi).ed interest is entitled;
unless such permittd assignee applies for admission to the Limited Liabilty Company mid j$¡

admitted to the Limit6d Liabiliy Company as a MelD.bei in accOldal.1Ce with this Agreement.

An assignment. pledge) hypothecationi tin~fc. or other disposition af a.U uraiy par

of the intere~t of a Member in the Limited Liabilty Company or other person holding any interest
ip tlie Limited Liabilty Company in violatiun uft11e provisions hereof shall be. null and 'Void for aU
purposes.

No assignent. trsfer 01' oi,nerdis-position of aU or MY plUl' of th Iiitøest of ,iul)
Member pennittcd unclei this Agreeent shall be binding ,upon the Limited Liabilty Company
unleS9 !ld until n du1y oxecuted and acIòowledged counterpar of such n.c:,c;ignrcnt or ins1:i;wne.nt
of transfer, ni fom\ and substance saûSfacory to the Managing Member, hag been deliver to 1h~
Lllie'd'ÜabiiitýCompany. " - " , "

'7

No assignmc:t or other. dhipositoii of any iiite~t of !Iny Member may be made if
such assignment or disposition, alone orwhcn combin.ed with other 1ransactions, would reult in the

tennination of fhe Limited Liabilty Company wíthÏ1 the meaning of Secion 708 of the Internal
Rev(:noe Code or under any útlier releV31t sectio1l of tho Code or any S'UcceS90r statute. No
assigm:l1~I1t or other disposition of any interest of any Mc-mher may be .made without an opinon of
oounsel satifactry to the Managing Member tlt suc.h assigmnent or.disposition is subject to au
efective registration under, or exempt from the registration reqlÚreents of, the applica.ble fed eiat
and stai securities la'W, No interest in the Lited Liabilty Company may be 8ssigned or giveh
to an person below the a.ge of 21 yeas or to a person who has been adjudged to be insane or

itlmperenI.

Anytng herein conta1iJoo to the contrar, the Managing Member and the Limted
LiabiHty Company shall be entitled to treat the record holder of the int.eeRt of a Member as the
absolute owner thereof~ and shall iiiCU no lia.bility by reason of dist'tibutiOllS mae in good faith tq
such reoord holdei:. unless. and unti there has been deli:vered to the Managing Member the
asslgnent or'other lnstent oftTansfer and such other evidence M may be l'easullably required

by ihe Managig Member to esæ.bliii to the satisfaction ofihe Managing Member that an interes't
ha boon assigned or transferred in accordance wiih this Agreement

14. Admission of N ~w ¡yeiiber.

The M~bers may ad:i:ii1t new Mcinbltril (or tran~fëröcs of imy intêcsts of e;iSi.ing
Metnbers) into the Limited Liabilty Company byt1ie unanimous vote or cotlsent or-Ihe Member:\.
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As a. condition to d1e admisgion of a new Membèr, such Member ghaII execute and
acknowleâge such iristrmentst in form and substance fiaiisfacwi'Y to the Managíiig Member, as tht
Managing Membcrmiiy de.em nccessar: or desireble to effectuate siich admissioiiand to confirm th~
agreement of such Member to be bO\ll1d by all.of the telms, covenants and conditions of t1iis
AgIe11eiit, as the same may have been amended. Such new Member shaU pay all reasonable
CxpC1l91$ in connection váth such admission, incltiding Mthout limitRtÌan ie.930nable attorneysl .£009
and the cost of the preparation, fl1íng or pubHca1Ìon of alii amendment to thÍs Agreement or the
Articles of Organizationi which the Managing Member may deem nccC3Sll-Y ()r desirable in
connection with such adi.t¡siol1:

No JièW Member shall be entitled to any retroactive a.llocation ofincorne, losses, or
expense dedi.c.nùl)s of the Limited LiabUíty Compal1Y. 111e MaagIng Memher .may make pl'O rata
allooations of.inoome, losses or expense deductions to a new Member fci that porlion of the ta year
in whicl the Member wa.'l admtted in aacrdance with ScótiQl1 7D6( 11) or tho futeJ:mil RevaJmc Cod,e

and regua.tions theruner.
'¡

,. , . .Innoevet,shallanewMem.berbea~i~totheLimltedLIabmtyCompanYIfsu~~
adi~sion would be in violation of applicable federal or state securities laws or would adversely
afect the tratment oftle Limited Liabilty Company à~ a parlcrslrp for income tax pürposes. '!

15. Dirsolliuon aud Liiiidation

The Limited Liabilty Company sha111erinate upon the occur.rence of any of the
following; 1he election by 11m Members to dissolve -the Jjmitcd Liabilty Company made by the
iuianimouii vote or consent of the Membeis~ or any othei: event which pursuant to tlùs Agrement,
as 'the l!ame may heroafer be nmendedi .c¡hall cause ß. termination of the Limited Liabilty Company.

The liquidation of the Litited Lia.bilty Co'nip8ny sIwl be conducted and supervised
b-y t1e Mantli1 Membe or iftbeo be nQne thn by a. pettJim designated for slJcJi pw:geS by the
afnnative vote or consent öfMembers holding an1ajority of the Membei's' Percentage Interest.c; (the
"Liquidating Agent!I). The Liquidating Agent hereby ìs authori:?.ed and empowered to execute anjt
and aU docuneiits and to ta any and all actions necessar or desirablo to effectuate the dissolution
and liquidBon of the Limted Liabilty Compa.ny in accordmioe with this Agrc-ment. !

Prompty afer the terina1ion ofthc Limted Lia.bilty Company, th.e Liquidatig
Agent shall cause to be prepared and furnshed to the Meinbers a statement setting forth the a'isets

" ti liabnites of tIre Tjmited Liabilt)t Compay tl l)f the d&tc of termmation. The: Liawdatjiig

Agent, to the extent practioable, sha11liq\1tdate the a.'3sets of the Limited Liabilty Company as
plùinptlya.9 possible, but in an orderly and busine.CJ::like immn.er so a.-i not to involve Undue sacrifice.

The proceeds of sale and all other assets of the Limited Liabilty Company shall b-E
applied Bud distrbuted in. the following order of priority: en) to the payment ofthe expenses of
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liquidation and the. debt~'l and BabIlitics of the Limited Lia.hilty Company, other than debts and
líabíftics to Member,~; (b) to the pa;ymeii1. of debts and fúibiHtIcs to Members; (c) to the settig lip

of any reserves wliich the Liquidating Agent may deem necesi;ary or desirable for fJny contingent or
unforßf;OOll Habìlties or obligations of tho Limited Liabilty Company, whiuh reserves shall be paid
over to an attrney-at-law admitted to practice Íii the State ofN ew Yark as esc.owee~ to be heJd for
a pcriod oftwo years for the purpoac ofpaymeiit of1he aforesaid liabilties a.nd CibJigatioi1S, .at the
expiration of which period the halance of such reserves shall be dil'1:rìbntcd as hcrcinaf~r provided;
(d) to the Members in proportion to their respective capital accounts until each Meinber ha.q xÐcoived
cash distrìbutions equal to any positive balance ìn bis capital aooount, in acordauce witl). the rules
and requirements of Tiea. Reg, Section 1.704-J.(b)(2.)(ii)(b); and (e) to the Members in proportion
to the Members' Percentage hiterests.

The liqiúdation shall be complete within the period. re..tiire by Trea. Reg. Section1.704-1(b)(2)(ii)(b). .
If the Liquidating Agent shall detem:ine tlt it is not practicable to lÍquidate aU of

th~ ~~et~ of the LimHcd. .UiihilHy .Cnmp.11Y, the Liquida.titi AgeJt may r~~ f!sets ha'1~g a fair

market value equal to the arnotmt by which the net proceeds of liquidated à$setfl are ìnsufcicnt to
saLis.(y the dobta and liabilties refetd to above. If. in th.e absolute judgment of the Liquidating
Agent, it is not feasible to distrbute to each Member his proportonate shar of each asset. the
LiquidntigAgent may allocate and distribute spooî:fc asset9 to one' or more Member in .such maner
as the LíquidatIng Agent sh deterine to be fair àtd equitable, takiig into consideration the basis
for tax purposes of each Mset. . ~

Upon cDmpliæice with t1iedi~iriJ.mt.ol1 pum) the Members sbl.cc--i to be ,sucls .ad

the Mangi Member ~ha.1 c.ccut(:, aoknowledge and cause to be fied such certificates and Qtb.er
instments a.,; may bi: nece8sar or appropriate 10 evidene the dissolution and lcmintion of the
Limited Liabilty Company.

:,

16. Rcprosentations of Mcmbcira

&011 oftlie Membel's icroscirls, warrants and agreGS" that the Me.rberiQ acquirI1ig
the intcrostin the Limited Lia.biltyCompanyfor the Meinber1sown account for inve.o;tmcnt purposes
only and 110t \v:i::h a vÍfl to the sale or distribution thereof; the Member. if an iudividual. is over the
age of21 ~ if the Member is an organi.ation, imch organzation io' duly orgflizedi validly existing and
in good stading under the låwfl of it'! state of organzation and tht it has full power and authority
to execute this Agreeant mid perf-ori it~ obligations hereimder; the execution and performce ~f
ths Agrm~nt by the Member'doeEJ not coutlct ..ith, and. will n6t.:iesu1t in any breach of, any law
or aný m-der:, wdt~ injunction or decree of anyc~lUrtor governmental authority against or which bins

tlie Member; or of any agreement 0.1 histrumci:t to which lhe M~m.bcr íi! ll pury; and t1io Member
shall not dispose of stIGh intcrcBt or any pad tlorof in any maner which wiuld oollst1ute a
violation of.Uie Soouritles Act or i 933, UltJ Rui~ and Regullr:ö119 ofthe Securities and Exchig~.

,~
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Commission, or any a.pplicable laws, rules or regllla1.ion~ of any state or othei governental
authorities, a'l the same may be am.ended,

i 7. Notî~el

All notices, demands, requests 01' other communications which any ofthe parties to
1,11 is AgrenieiitiiuiydesÍreor be require to grV'clwrCUçl..~hall be in writÍ1ig'8ud slrall be deemoo

to have been properly given if mmt by Federal Express courier or by registered or cerlified mail~
retuni receiptrequested~ with postage preptiid~ addressed as follows: (à) jfto the Liinited Liability
Company, to the Limited Liabilty Company c/o tlie Maunging Member nt its address firi:t above
Vi'litten or to Stlob. other addre.~ or addresses ås may be designated by the Limited Liabilty Company
or the M:ging Member by notice to the Members iiui'suant to this Article 17; (b) if to the
Managing Member, to the MEUiagÌllg Member at its address first above written or to such other
address or addresses a..':; may be deSignted by the Maging Member by notice to the Limited
Liabilty Company and the Members punmant to ths Arcle 17; íUl.d (c) ifto any Mamber, to the
address ohaid Member first above'wiíttn, or to'such other addrcss as may ôe designi;ted by said
-Member by noticé to' the Limited, Liabilty Company and the other Menibtt,~ P1luant to tls Arcle

17. Eah Me:b~r shall keep the Limited Liabí1ty Company and tlc other Members infmmoo of
such Mcmber1s curt address.

J.8. Amendments

T1iis Agreement may not be aJ.1ßredl amcndedt Cl1Iigedl supplemented, waived or
modified in a.nyrespect or partic.ular unles.~ the same shall be in writig and agd tQ by the affma.i;
tive -vte Of consent of Members hOlding two-this of the Member' Pcrcentige hiterest8. Nò
ainendinent ma.y be made to Arcle.'l 6, R. 13 and 15 hereof. insofar as said Arcles apply to the
finaoial interests of the Merbei:s~ .except by thé vote 01: consent of all of the Members, Nö
amendment of any provision of ths Agreement relating to the voting requiæmants of the Members
on any specifio subject shall be irIade without the afirative vote or consent of at least the number
or percetage of M6mbers required to vote on slich subject.

19. Miscellancons.

This Agreement and the :ights and 1iabilUie.~ of the partes hereunder shll be
goveined by and deteined in accordance with the laws of the State of New Yark. Every 'p1'ovision
oft1iis Agreement is intended to be !lcvcrable. If ll1Y provision of this Agreement shall be invalid
or unenforc:cableJ such invalidity or unciiforcellbilty shall not afect 1ha other pl'VIsiö11S of this
Agreement, wbich shal ,remain in fui foræ an effec.t. 'r

The captions in tJiis Agrentare for convenicncc only snd am iwtto be oomJidecd.
in constring this. Agreeent. AIl pronouns shaii-b~ deemed 1J be tho masculine, feminine, neuter';
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sirigilm' Dr plW1ll ~9 the ;l3entÜy of t1c pe'SD11 or persons may requ;ra Refereiices to n pe.SO.t ~r
persons sh.all Ínclude panlèerships, corporations, lírited liahilty companes. unIncorpm:a.ted

associations, t11sts, estates an.d other tye9 of entities. The M!laging Member and tiie Meinbei:t:
collectively arc referred t.o herein a~ the Members: luy one oftlie Member~ ii: referred to herein as
Ii Member. References to thc1ntcrna Revenue Code shall meaD the Internal Revenue Code of1986.
as amended, and any SllCCß.'lSOr or snpc1'seduig federal revenue ~tatute.

Thìs Agreement, and any amendnients heret.o may be executed in counterparts an of
which taken together shall coiislitute one B.greement.

This Agreelaent sets forth the entire agreoment ofthe patties hereto 'Wth rospec.t t.o
the subject matter hereof. It is the intention of the Members tht this Agreeent shall be the sole
source ofagreement-oftlie p~rtícs, and, exccptto the extent a provision of ths Agrooment provides

for the incorporation of federal income tax niles or is exprossIy proIibited or íneffeciive under the
New York Limite Liabilty Company Aoti 1his Ageem.ent shall govern even when inconsiflent
with. Qr dierent from, the provigions .of any .'pplicable law or -iIDe. To the oxtent any provision of
ths Agrcnt is prolúbíted or -o1herwse ineffective under the New Yark Limited Liabilty

Cómpãny Act. sUëli prõvísfon shall be' coñsîderCf to óe ineffectfve'to the iinållest dogrce po.gSible
in order 10 make this Agreeent effective under the New Yode Limted Liabilty Company Act. If
the. New York Limite Liabilty Company Act Îs subsequently amended or interpetd in such a way
to make any provision of this .fgrcc.ent tht was formerly invalid valid, such provis.ion .'3hall be
considered to be valid from the effective date úf such interretation or amendment.

. Subject to the lìintations on transferabilty contained herein, tIiis Agreement shall bC
binding upon and inure to tbe benefit of the pares hereto and to their respective hcìrB~ e)tec.utors.

adrtnistrato.rs~ suocessors and assigs. '

No provision of this Agreement is intended to be for the benefit of or enfo1'oeable byålythd par. .
IN WITNESS WHEREOF~ the pai'ties hereto havo oxeouted ths Agreement on the

dale fist above mitten.

J & J Fan Cream.ery Company, htc.

~\;tt~~
By: MicBael Oberlander'

J & J J1aunii Creaiery Company, Inc,
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ßY:SC~ -~
Tho fm;ngoing iii npP,'o'Ved by all shareJlOIders of J & J Farins Ci'eJunc:r Cnnipany) Inc.

In the presence of:

In the prescnco of~

In the prcscince of:

MICHAELOBERl~ND~R .,If\ IBY~~
Mem er

20



PEAR, OBERLANDERBÆ~~r
Member

In the I"i'eiience ö(:

::~~-
Member
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Acknowledgment for J&J Pars Creamery Comp8JY, .1110.:

STATE OF NEW YORK, COUNTY OF i.\ ~9Š. , SS.

On the (.(ll day of December. 20Q5l before mc~ the midersigned notary public,

personally appeat'ed M t LkiiQ. 0 he.k"J'\iio:

. peJ'sooaUy known to me at proved to
me on the basis of sati8fa~t(iry evidence to be thè índividual whose name is sub::cribed to the within
instrment and acknowledged to me that he executed the sa.me in his capacity~ and that by his
signature on the illstmment t.he individual, or the peräu upon behalfof whicli1he individual acted,
executed the Ì11sÜ'Wnel).t., ti ~

JU-D~OTlES~
. . Notl' PubllQ, Sla iif NeW Yolk

~o, 24754174 :
Oi~ßße In KIngs Cl)~ly

Commi~9IaoJip1ria.rc 0, oCn

Notiiy:?ublic'
~y comis~o~ ~xp~es on

Ackowledgment for J&J Fanns Creamery Company~ Inc :

STATE OF NEW YORK, COUNTY OF ~~~.s ~ SEl,

On the JS..ay of December, 2005, before me~ the undcrsigned nott publio,

personally appeaed Sl'O Or) Çrie.d.~Gtl'

, petsonâIly ki'\own to me Ot proved t.o. 1
roe on the basis ofsatisfaclory evidence to be the individual wlioseneirme is subscribed fa the within
instnimcnt and acknowledged to me that he ex.ecuted the: same in: his capacity, and tht by his
signatue on ile hmt.mme.t, the indívidual, or the pers~upon behaifjf:whìch the individual acted,
ex.ecuted the jt)~:rument. . ,t,- /)~". .

JUD'lOmŠ~
Mo iy Public, Stale of New YOI '

. NQ:24-754174 .
QLlIIiJIl In Klnga CCunly

cÐmmleslon.Explre Mt:roh 3O,1.

Notary Pl1bHc

My commi,ssion é:ipirès on
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Acknowledgment for Miohael Oberlander:

STATE OF NEW YORK, COUNY OF.kin9~ ,S~,

On the irftday of December. 2005. before me, the nudel'sigl'ed notary public.
persoMlly appeared . .

. , personally known to mo or proved to
me on th.e basi.s of satisfact.ory evidence to be the individual whose name is subscribed to the within
ins1nllncnt aiid aclcnowledgcd to me thAt be execuæd the same Í1i his capacity, and. tfa. by liis
signa.tur 011 the instmment~ tIie indhrjdual. 0" the porson U.pOl1 behalf ofwmch th iiidividual acted.

executed the il1stnment. ~. j¡,. . ~ .
UDY TT~N--

No Flubllc ta of New Yori
No. 24-4154174

Qtslltit Ln K1IlØI Ooi.rit¡ I\!".

Comml&DIOO Exølmm Miird ao-,.ß

Nota Public
. _ ,My ~oromissioll expiteii on

Acknowledgment foi' Simon.f.rled:i:
~

ST AT~ OF NEW YORK COUNY OF ¥.t ~ç , ss.

On the ,rfay of D'cccmber. 2005i be:fo:r me. the ul1de.:tsigncd notm public,

personally appeared
. personally known to me or proved to

me on the bailÎs of satisfactory evide;i.'ce to be the inividual wliose name is subscribed to the within
instrent and acknowledged to me tliat he executed the snme in bis capacity. iid tht by liÎs
signature on the iostment the individual, orthe person upon behal of which the individual acted,
'exeouted l1ie instrent. . ,

JtD TTESMAN
No ry Puic, Stale.of New York

Ni¡,34-4754174
Qiiil\d in Kln1l6 County ,L

~GMl~&ii:ltlll Mrmti 20,~..

Notar, Public
My commission expires on
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Acknowledgment for Pearl Oberlander:

STATE OF NEW YORK. COUNTY OF lÚ (\'3 ~ . SS.

On the 15:.# day of December, 2005~ i,efore m.e, the undei:signcd notAry pubHc,
personally appeared

, personally lenown to me 01" pmve(l to
me on th.e basì3 of satiSfactoiy evidence to be the indìvidual whose name i~ subscribed to tlie wil1ún
ínstrent and acknow'iedged to me that he executed tne s8me in l¡g capaaIty, ànd that by his

signatl1re on the instmmeiit, the jndIvidual, ùr the pers upon behalf ofwrnch the indívid.ual ac1edJ
executed the instment. LI~.

JUDY on'EsMAN
N ai Public, Slae ofNaw Yor

No. 24-4~1ì4
Quållêdlr1 KligB COun\) i' (1_

Clmmj¡Ðion.~~i~ Mi30~
Notay Publio

. My commission expir on

Ac1aiowledgmen'l for Morrs Schlager:

STATE OF NEW YORK COUN OF L¿¡M8~ , SS.

On the )~ay of Decebcr, 2~05. before me, the undersigi.ed notar public~peronally appeard ' . , '
. personally known to me or proved to

ineolt the basis ofsatÌtifact.oiyevidenc.r:to betne Ì1i.dividual whose name is ~ubscribed to the. within
Ílstre:t and. acknowledged to me that he cxect:.ted the smne in his oapBGitf. 8nd tbat by ms

8ignatu~ on the inAtrcnti the individual, 01' the persr;n upon bèhaf of which the individual acte.

executed the instrent. . .~. . )A~__
. llilY rfAN ~

No 1y,'Pl\iIC, Stab ~r Nwi Yolk
. .l/o,2H7'f74

, Q~billèa In Kings count ../' .~MØ,~lPI£iWii.~
Notary Public

My comntission expiros 011
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AMENDMENT #1 TO OPERATING AGREEMENT
Of

J & J FARMS CREAMERY COMPANY REAL ESTATE, LLC

Date of this Amendment: November 20, 2006

Date of Operating Agreement: December 1, 2005

The Operating Agreement is amended as follows:

1. Any reference in the Operating Agreement to "J & J Farms
Creamery Company, Inc." shall mean the New York corporation "J & J Farms
Creamery, Inc." The former name utilzed in the Operating Agreement is
acknowledged to be a scrivener's error.

IN WITNESS WHEREOF, the Parties to the Operating Agreement have
duly executed this Amendment #1 as of the date first above written.

J & J FARMS CREAMERY, INC., Attest:

BY:~~~
Michael Oberlander
President

MICHAEL OBERLANDER PEARL OBERLANDER

~ .ctÆ~/ Otr~(9-
MORRIS SCHLAGER

~
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EXHIBIT D

Resolutions of J & J Farms Creamery Company Real Estate, LLC

EXTRACT from the minutes of a meeting of the Members of J & J Fars
Creamery Company Real Estate, LLC (this "Company") held on November 1,2006.

Upon motion duly made and seconded, the following resolutions were
unanmously adopted:

"RESOLVED, that this Company authorizes and approves the straight-lease
transaction with the New York City Industrial Development Agency (the "Agency") and J & J
Fars Creamery, Inc. and Fisher Foods of Queens Corp, (collectively, the "Sublessees") and
J & J Fars Realty Joint Ventue (the "Lessee") in connection with the improvement of a

commercial facility (the "Facility"), consisting of the renovation of an approximately 77,420
square foot parcel of land and an approximately 57,430 square foot building thereon (including
but not limited to the improvement of the staging area, loading dock, new offices, refrgeration
and securty systems), located at 57-48 49th Street, Maspeth, New York 11378, all for use in the
distrbution of assorted food products (the "Project"); and fuer

RESOLVED, that each of the following documents, substantially in the form of
the drafts on file with the Members of this Company, is hereby authorized, and any Member of
the Company is directed to execute and deliver each such documents in the name and on behalf
of this Company and the Lessee with such additions, deletions or modifications in or affecting
each such documents thereof, or the effectiveness thereof, as such executing offcer may
determine, with advice of counsel, as conclusively evidenced by such officer's execution thereof,
to be advisable and in the best interests ofthis Company:

1. Company Lease Agreement between the Lessee and the Agency;

2, Lease Agreement between the Agency and the Lessee;

3. Sublease Agreement between the Lessee and the Sublessees;

4. Guaranty Agreement from the Lessee, the Sublessees, and Michael

Oberlander, Pearl Oberlander, Simon Friedman and Morrs Schlager, as individual guarantors
(collectively, the "Individual Guarantors"), to the Agency;

5. Sales Tax Letter from the Agency to the Lessee;

6. Letter of Representation from the Lessee, the Sub lessees and the
hidividual Guarantors to the Agency; and

RESOLVED, that there is hereby approved the execution and delivery of any and
all documents, certificates and agreements to effect the Project and all matters related thereto;
and further

500712.3029221 CLD



RESOLVED, that all action taken and all instrents executed by any Member of
this Company prior to the adoption of this resolution with respect to the Project, and all matters
related thereto, are hereby ratified, confirmed and approved; and fuher

RESOLVED, that in addition to and without limiting the generality of the
foregoing resolutions with respect to the Project, any Member of this Company be, and each of
them hereby is, authorized and directed to take such fuher action in connection with the Project
and to execute and deliver such instruents and documents as such offcers with advice of
counsel may deem appropriate to cary out the foregoing resolutions; and the takng of such
action or execution of such instrents shall be deemed conclusive evidence of the

determination of such executing officer that such action or execution was appropriate and in the
best interests of this Company."

500712.3029221 CLD



18

~



State of New York
Department of State L ss:

I hereby certify, that J & J FARMS CREAMERY COMPAN REAL ESTATE, LLC a
NEW YORK Limited Liability Company filed Articles of Organization
pursuant to the Limited Liability Company Law on 12/02/2005, and that the
Limited Liability Company is existing so far as shown by the records of
the Department.

***

WITNESS my hand and the offcial seal
of the Department of State at the City of
Albany, this 08th day of November two
thousand and six.

200611090396 63
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SECRETARY'S CERTIFICATE OF J & J FARS CREAMERY, INC.

The undersigned Secretar of J & J Farms Creamery, hic., a New York
corporation ("J & J"), HEREBY CERTIFIES THAT:

1. This certificate is fushed in connection with the straight-lease

transaction with the New York City Industrial Development Agency (the "Agency"), J & J
Fars Realty Joint Ventue (the "Lessee"), Fisher Foods of Queens Corp. and J & J in

connection with the financing of the improvement of a commercial facility (the "Facilty"),
consisting of the renovation of an approximately 77,420 square foot parcel of land and an
approximately 57,430 square foot building thereon (including but not limited to the improvement
of the staging area, loading dock, new offces, refrgeration and securty systems), located at 57-
48 49th Street, Maspeth, New York 11378, all for use in the distrbution of assorted food
products (the "Project").

2. Attached hereto as Exhibit A is a true, correct and complete copy of the

certificate of incorporation of J & J, certified by the Secretar of State of the State of New York,
together with amendments thereto as in effect on the date hereof.

3. Attached hereto as Exhibit B is a tre, correct and complete copy of the

bylaws of J & J, together with all amendments thereto as in effect on the date hereof

4. Attached hereto as Exhibit C is a tre, correct and complete copy of

resolutions duly adopted by the Board of Directors of J & J, which resolutions have not been
revoked, modified, amended or rescinded and are stil in full force and effect, and authorize the
obligations of J & J with respect to the Project, and which further authorize the execution and
delivery of all necessar documents by the officer of J & J named below.

5. Each document relating to the Project required to be executed by J & J has
been executed on behalf of J & J by the person named below, who is duly authorized and
empowered to execute such documents. The below-named person is the duly elected and
qualified officer of J & J holding the office set forth opposite his name, and the signature below
set forth opposite his name is his genuine signature:Name Office Signatue
Michael Oberlander President ~rv~

IN WITNSS WHEREOF, the undersigned has hereunto set his hand this
November 20, 2006.

J & J FARS CREAMERY,

500712.3 029221 CLD
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BY-LAWS

OF

J&J FARMS CREAMERY, INC.

A New York Corporation

ARTICLE I - OFFICES (Section 202(9))*

The registered offce of the Corporation in the State of New York shall be located in the City and
State designated in the Certificate of Incorporation. The Corporation may also maintain offces at
such other places within or without the State of New York as the Board of Directors may, from
time to time, determine.

ARTICLE 11- MEETING OF SHAREHOLDERS

Section 1- Annual Meetinqs: (Section 602 and 603)

The annual meeting of the shareholders of the Corporation shall be held on the date fixed, by the
Directors, and each successive annual meeting shall be held within thirteen months after the date
of the preceding annual meeting, for the purpose of electing Directors, and transacting such other
business as may properly come before the meeting.

Section 2- Special Meetinqs: (Section 602 and 603)

(a) Special meetings of the shareholders may be called by the Board of Directors or such person
or persons authorized by the Certificate of Incorporation, these Bylaws or the Board of Directors.
Such meeting shall be held within or without the State of New York.

(b) If, for a period of thirteen months after the formation of the Corporation or the last annual
meeting, there is a failure to elect a suffcient number of Directors to conduct the business of the
Corporation, the Board of Directors shall call a special meeting for the election of Directors.

( c) If such special meeting as referred to in subsection (b) of this Section of these Bylaws is not
called by the Board of Directors within two weeks after the expiration of such period or if it is
called, but there is a failure to elect such Directors for a period of two months after the expiration
of such period, holders of ten percent of the shares entitled to vote in an election of Directors
may, make a written demand to the Corporation to call a special meeting for the election of
Directors specifying the date and month of such meeting, which shall not be less than sixty nor
more than ninety days form the date of such written demand.

Section 3- Place of Meetinqs: (Section 602)

Meetings of shareholders shall be held at the registered offce of the Corporation in this

State, or at such other places, within or without the State of New York as the Directors may from
time to time fix. If no designation is made, the meeting shall be held at the Corporation's
registered offce in the state of New York.



Section 4 - Notice of Meetinqs: (Section 605)

(a) Written or printed notice of each meeting of shareholders, whether annual or special, stating
the time when and place where it is to be held, shall be served either personally or by first class
mail, by or at the direction of the president, the secretary, or the offcer or the person calling the
meeting, not less than ten or more than sixty days before the date of the meeting, unless the
lapse of the prescribed time shall have been waived before or after the taking of such action,
upon each shareholder of record entitled to vote at such meeting, and to any other shareholder to
whom the giving of notice may be required by law. Notice of a special meeting shall also state the
business to be transacted or the purpose or purposes for which the meeting is called, and shall
indicate that it is being issued by, or at the direction of, the person or persons callng the meeting.
If, at any meeting, action is proposed to be taken that would, if taken, entitle shareholders to
dissent and receive payment for their shares pursuant to the New York Business Corporation
Law, the notice of such meeting shall include a statement of that purpose and to that effect. If
mailed, such notice shall be deemed to be given when deposited in the United States mail
addressed to the shareholder as it appears on the share transfer records of the Corporation.

(b) It shall not be necessary to give notice of an adjourned meeting to the shareholders of record
if the time and place to which the meeting is adjourned is announced at the meeting at which the
adjournment is taken, and at the adjourned meeting any business may be transacted that might
have been transacted on the original date of the meeting. However, if after the adjournment the
Board of Directors fixes a new record date for the adjourned meeting, a notice of the ad) owned
meeting shall be given to each shareholder of record on the new record date.

Section 5 - Shareholders' List: (Section 607 & 624)

After fixing a record date for a meeting, the offcer who has charge of the stock ledger of the
Corporation, shall prepare an alphabetical list of the names of all its shareholders entitled to
notice of the meeting, arranged by voting group with the address of, and the number, class, and
series, if any, of shares held by each shareholder. The shareholders' list must be produced at
any shareholders' meeting upon the request thereat of any shareholder or prior to the
commencement of such meeting of any shareholder of the Corporation entiled to inspect such
list under the Business Corporation Law of New York.

Section 6- Quorum: (Section 608)

(a) Except as otherwise provided herein, or by law, or in the Certificate of Incorporation (such
Certificate and any amendments thereof being hereinafter collectively referred to as the
"Certificate of Incorporation"), a quorum shall be present at all meetings of shareholders of the
Corporation, if the holders of a majority of the shares entitled to vote on that matter are
represented at the meeting in person or by proxy.
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(b) The subsequent withdrawal of any shareholder from the meeting, after the commencement of
a meeting, or the refusal of any shareholder represented in person or by proxy to vote, shall have
no effect on the existence of a quorum, after a quorum has been established at such meeting.

(c) Despite the absence of a quorum at any meeting of shareholders, the shareholders present
may adjourn the meeting.

Section 7 - Votinçi: (Section 612 & 614)

(a) Except as otherwise provided by law, the Certificate of Incorporation, or these Bylaws, any
corporate action, (excluding the election of Directors which requires the affirmative vote of a
plurality of shares entitled to vote), receiving the affrmative vote of a majority of shares entitled to
vote on that matter, represented either in person or by proxy at a meeting of shareholders at
which a quorum is present shall be the act of the shareholders of the Corporation.

(b) Except as otherwise provided by statute, the Certificate of Incorporation, or these
Bylaws, at each meeting of shareholders, each shareholder of the Corporation entitled to vote
thereat, shall be entitled to one vote for each share registered in his name on the books of the
Corporation.

Section 8- Proxies: (Section 609)

(a) Each shareholder entitled to vote or to express consent or dissent without a meeting, may do
so either in person or by proxy, so long as such proxy is executed in writing by the shareholder
himself, by his attorney-in-fact thereunto duly authorized in writing, by the shareholder, by
another person or persons duly authorized by the shareholder or by the shareholder's authorized
offcer, director, employee or agent, signing such writing or causing the shareholder' signature to
be affxed thereto to such writing by any reasonable means, including, but not limited to facsimile
signature, to act as the shareholder's proxy.

(b) The writing necessary for a valid proxy may be a written document, or a telegram, cablegram,
or other means of electronic transmission to the person who will be the holder of the proxy or to a
proxy solicitation firm, proxy support service organization or like agent duly authorized by the
person who will be the holder of the proxy to receive such transmission, provided tat any such
telegram, cablegram or other means of electronic transmission must either set forth or be
submitted with information from which it can be reasonably determined that the telegram,
cablegram or other electronic transmission was authorized by the shareholder.

(c) Any copy, facsimile telecommunication or other reliable reproduction of the writing or
transmission created pursuant to subsection (b) above, may be substituted or used in lieu of the
original writing or transmission for any and all purposes for which the original writing or
transmission could be used, provided that such copy, facsimile telecommunication or other
reproduction shall be a complete reproduction of the entire original writing or transmission,
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Section 9 - Action Without a Meetinq: (Section 615)

Unless otherwise provided for in the Certificate of Incorporation of the Corporation, any action to
be taken at any annual or special shareholders' meeting, may be taken without a meeting on the
majority written and signed consent of all the shareholders of the Corporation entitled to vote at
such meeting, setting forth the action so taken.

Section 10- Action Without a Meetinq: (Section 610)

There shall be one or more Inspectors at any shareholder's meeting, appointed by the Board of
Directors, to act at anysuch meeting or any adjournment and make a written report thereof The
Board of Directors may appoint an alternate inspector or inspectors to replace any inspector who
fails to perform his job in a satisfactory way. If no alternate inspector has been appointed and the
person or persons appointed as inspector is unable to act at a shareholders' meeting, the person
presiding at the meeting shall appoint one or more inspectors to act at the meeting.

Section 11 - Openinq and Closinq of Polls: Section (609)

The date and time of the opening and the closing of the polls for each matter upon which the
shareholders will vote at a shareholders' meeting shall be announced by the person presiding at
the meeting at the beginning of the meeting and, if no such opening and closing date and time is
announced, the polls shall close at the end of the meeting, including any adjournment thereof.
No ballot, proxies or consents, nor any revocation thereof or changes thereto shall be accepted
by the inspectors after the closing of the polls unless the New York Supreme Court at a special
term held within the judicial district where the Corporation's offce is located upon application by a
shareholder of the Corporation, shall determine otherwise.

ARTICLE 111- BOARD OF DIRECTORS

Section 1 - Number, Term. Election and Qualifications: (Section 701,702 & 703)

(a) The first Board of Directors and all subsequent Boards of the Corporation shall consist of
three Directors, unless the number of shareholders shall be less than three, in which event the
number of Directors shall be equal to the number of shareholders. The Board of Directors or
shareholders all have the power, in the interim between annual and special meetings of the
shareholders, to increase or decrease the number of Directors of the Corporation. No decrease
shall shorten the term of the incumbent Director. A Director must be at least eighteen years of
age, but need not be a shareholder of the Corporation unless the Certificate of Incorporation of
the Corporation or these Bylaws so require.

(b) Except as may otherwise be provided herein or in the Certificate of Incorporation, the
members of the Board of Directors of the Corporation shall be elected at the first annual

shareholders' meeting and at each annual meeting thereafter, unless their terms are staggered in
the Certcate of Incorporation of the Corporation or these Bylaws, by a majority of the votes cast
at a meeting of shareholders, by the holders of shares entitled to vote in the election.

4



(c) The first Board of Directors shall hold offce until the first annual meeting of shareholders and
until their successors have been duly elected and qualified or until there is a decrease in the
number of Directors. Thereinafter, Directors wil be elected at the annual meeting of shareholders
and shall hold offce until the annual meeting of the shareholders next succeeding his election,
unless their terms are staggered in the Certificate of Incorporation or these Bylaws, or until his
prior death, resignation or removaL.

Section 2 - Duties and Powers: (Section 701)

The Board of Directors shall be responsible for the control and management of the business and
affairs, property and interests of the Corporation, and may exercise all powers of the Corporation,
except such as those stated under New York state law, are in the Certificate of Incorporation or
by these Bylaws, expressly conferred upon or reserved to the shareholders or any other person
or persons named therein.

Section 3 - Reqular Meetinos: Notice: (Section 710 & 711)

(a) A regular meeting of the Board of Directors shall be held either within or without the State of
New York at such time and at such place as the Board of Directors shall fix.

(b) No notice shall be required of any regular meeting of the Board of Directors and, if given,
need not specify the purpose of the meeting; provided, however, that in case the Board of
Directors shall fix or change the time or place of any regular meeting when such time and place
was fixed before such change, notice of such action shall be given to each Director who shall not
have been present at the meeting at which such action was taken within the time limited, and in
the manner set forth in these Bylaws with respect to special meetings, unless such notice shall
be waived in the manner set forth in these Bylaws.

Section 4 - Special Meetinos: Notice: (Section 710 & 711)

(a) Special meetings of the Board of Directors shall be held at such time and place as may be
specified in the respective notices or waivers of notice thereof

(b) Except as otherwise required statute, written notice of special meetings shall be mailed
directly to each Director, addressed to him at his residence or usual place of business, or
delivered orally, at least two days before the day on which the meeting is held, or shall be sent to
him at such place by telegram, radio or cable, or shall be delivered to him personally or given to
him orally, not later than the day before the day on which the meeting is to be held.

(c) Notice of any special meeting shall not be required to be given to any Director who shall
attend such meeting without protesting prior thereto or at its commencement, the lack of notice to
him, or who submits a signed waiver of notice, whether before or after the meeting. Notice of any
adjourned meeting shall not be required to be given.
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Section 5 - Chairperson:

The Chairperson of the Board, if any and if present, shall preside at all meetings of the Board of
Directors. If there shall be no Chairperson, or he or she shall be absent, then the President shall
preside, and in his absence, any other Director chosen by the Board of Directors shall preside.

Section 6 - Quorum: (Section 707)

(a) At all meetings of the Board of Directors, or any committee thereof, the presence of a majority
of the entire Board, or such committee thereof, shall constitute a quorum for the transaction of
business, except as otherwise provided bylaw, by the Certificate of Incorporation, or these
Bylaws.

(b) A majority of the directors present at the time and place of any regular or special meeting,
although less than a quorum, may adjourn the same from time to time without notice, whether or
not a quorum exists.

Section 7 - Manner of Actinq: (Section 708)

(a) At all meetings of the Board of Directors, each Director present shall have one vote,
ìrrespective of the number of shares of stock, if any, which he may hold.

(b) Except as otherwise provided by law, by the Certificate of Incorporation, or these
Bylaws, action approved by a majority of the votes of the Directors present at any meeting of the
Board or any committee thereof, at which a quorum is present, shall be the act of the Board of
Directors or any committee thereof

(c) Any action authorized in writing made prior or subsequent to such action, by all of the

Directors entitled to vote thereon and fied with the minutes of the Corporation shall be the act of
the Board of Directors, or any committee thereof, and have the same force and effect as if the
same had been passed by unanimous vote at a duly called meeting of the Board or committee for
all purposes and may be stated as such in any document fied with the minutes of the
proceedings of the Board of Directors or committee thereof,

(d) Where appropriate communications facilties are reasonably available, any or all directors
shall have the right to participate in any Board of Directors meeting, or a committee of the Board
of Directors meeting, by means of conference telephone or any means of communications by
which all persons participating in the meeting are able to hear each other.

Section 8 - Vacancies: (Section 705)

(a) Any vacancy in the Board of Directors occurring by reason of an increase in the number of
Directors, or by reason of the death, resignation, disqualification, removal or inability to act of any
director, or other cause, shall be filled by an affrmative vote of a majority of the remaining
directors, though less than a quorum of the Board or by a sole remaining Director, at any regular
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meeting or special meeting of the Board of Directors called for that purpose except whenever the

shareholders of any class or classes or series thereof are entitled to elect one or more Directors
by the Certificate of Incorporation of the Corporation, vacancies and newly created directorships
of such class or classes or series may be filled by a majority of the Directors elected by such
class or classes or series thereof then in offce, or by a sole remaining Director so elected.

(b) The shareholders, not the Board of Directors, may fill vacancies in the Board of Directors
occurring in the Board by reason of removal of the Directors without cause, unless the Certificate
of Incorporation of the Corporation provides that Directors of the Corporation may also fill such
vacancies resulting from removal without cause.

(c) Unless otherwise provided for by statute, the Certificate of Incorporation or these Bylaws,
when one or more Directors shall resign from the board and such resignation is effective at a
future date, a majority of the Directors, then in offce, including those who have so resigned, shall
have the power to fill such vacancy or vacancies, the vote otherwise to take effect when such
resignation or resignations shall become effective.

Section 9 - Resiqnation: (Section 705) A Director may resign at any time upon his written
resignation being submitted to the Corporation. Such resignation need not be accepted by the
Corporation to be effective, unless otherwise stated in the resignation.

Section 10 - Removal: (Section 706)

One or more or all the Directors of the Corporation may be removed with or without cause at any
time by the shareholders, at a special meeting of the shareholders called for that purpose,
provided however, such Director shall not be removed if the Corporation's Certificate of
Incorporation states that its Directors shall be elected by cumulative voting and there are a
suffcient number of shares cast against his or her removal, which if cumulatively voted at an
election of Directors would be suffcient to elect him or her. If a Director was elected by a voting
group of shareholders, only the shareholders of that voting group may participate in the vote to
remove that Director.

Section 11 - Compensation: (Section 202(a)(13) and 713)

The Board of Directors may authorize and establish reasonable compensation of the Directors for
services to the Corporation as Directors, including, but not limited to attendance at any annual or
special meeting of the Board.

Section 12 - Committees: (Section 712)

The Board of Directors, by resolution adopted by a majority of the entire Board, may from time to

time designate from among its members one or more committees, and alternate members
thereof, as they deem desirable, each consisting of three or more members, with such powers
and authority (to the extent permitted by law and these Bylaws) as may be provided in such
resolution. Each such committee shall serve at the pleasure ofthe Board and, unless otherwise
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stated by law, the Certificate of Incorporation of the Corporation or these Bylaws, shall be
governed by the rules and regulations stated herein regarding the Board of Directors.

ARTICLE IV - OFFICERS

Section 1 - Number. Qualifications. Election and Term of Offce: (Section 715)

(a) The Corporation's offcers shall have such titles and duties as shall be stated in these Bylaws
or in a resolution of the Board of Directors which is not inconsistent with these Bylaws. The
offcers of the Corporation may consist of a president, one or more vice-presidents, a secretary
and a treasurer, and such other offcers as the Board of Dir~ctors may determine from time to
time. Any two or more offces may be held by the same person, except for the offces of president
and secretary which must be held by separate people, unless all of the issued and outstanding
stock of the Corporation is owned by one person; then such person may hold all or any
combination of offces of the Corporation.

(b) The offcers of the Corporation shall be elected by the Board of Directors at the regular annual
meeting of the Board following the annual meeting of shareholders.

(c) Each offcer shall hold offce until the annual meeting of the Board of Directors next

succeeding his election, and until his successor shall have been duly elected and qualified,
subject to earlier termination by his or her death, resignation or removaL.

Section 2 - Resiçination: (Section 716)

Any offcer may resign at åny time by giving written notice of such resignation to the Corporation.
The validity of such resignation is effective when given to the Corporation; regardless of whether
or not the Board of Directors has accepted such resignation or if a successor has been
appointed.

Section 3 - Removal: (Section 716)

Any offcer elected by the Board of Directors may be removed, either with or without cause, and a
successor elected by the Board at any time.

Section 4 - Vacancies: (Section 715)

(a) A vacancy, however caused, occurring in the Board and any newly created Directorships
resulting from an increase in the authorized number of Directors may be filled by the Board of
Directors.

Section 5 - Bonds: (Section 202(a)(t3))

The Corporation may require any or all of its offcers to post a bond, or otherwise, to the
Corporation for the faithful performance of their positions or duties.
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Section 6-Compensation: (Section 715)

The compensation of the offcers of the Corporation shall be fixed from time to time by the Board
of Directors.

ARTICLE V - SHARES OF STOCK

Section 1 - Certificate of Stock: (Section 508)

(a) The shares of the Corporation shall be represented by certificates or shall be uncertificated
shares.

(b) Certificates shall state upon the face thereof:

(i) that the Corporation is formed under the laws of the State of New York;

(ii) the name of the person or persons to whom such shares are issued;

(iii) the number and class of shares, and the designation, if any of the series which such
certificate represents; and

(iv) that such shares are transferable in the manner proved by law and in these Bylaws; and

(c) Certificates shall be signed, (either manually or by facsimile), by the Chairperson, Vice-
Chairperson, President or Vice-President and Secretary or an Assistant Secretary or the
Treasurer or Assistant Treasurer, and may be sealed with the corporate seal of the Corporation
or a facsimile thereof. The signatures of the offcers designated herein may be facsimiles if:

(I) the certificate is countersigned by a transfer agent or registered by a registrar other

than the Corporation itself or its employee, or

(ii) the shares are listed on a registered national security exchange.

(d) In case any offcer who has signed or whose facsimile signature has been placed upon such
certificate, shall have ceased to be such offcer before such certificate is issued, it may be issued
by the Corporation with the same effect as if he were such offcer at the date of its issue.

(e) Certificates shall be issued in such form not inconsistent with the Certificate of Incorporation
and as shall be approved by the Board of Directors. Such certificates shall be numbered and
registered on the books of the Corporation, in the order in which they were issued.

(f) Except as otherwise provided by law, the rights and obligations of the holders of uncertificated
shares and the rights and obligations of the holders of certificates representing shares of the
same class and series shall be identicaL.
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Section 2 - Lost or Destroyed Certificates: (Section 508)

The Board of Directors may direct a new certificate or certificates to be issued in place of any
certificate or certificates theretofore issued by the Corporation alleged to have been lost. The
Board of Directors may require the owner of such lost or destroyed certificate, or his legal
representative, to give the Corporation a bond suffcient to indemnify, the Corporation against any
claim that may be made against it on account of the alleged loss or destruction of any such
certificate or the issuance of any such new certificate before issuing a new certificate or
certificates in place of any certificate or certificates issued by the Corporation allegedly lost or
destroyed.

Section 3 - Transfers of Shares: (Section 508)

(a) Transfers or registration of transfers of shares of the Corporation shall be made on the stock
transfer books of the Corporation by the registered holder thereof, or by his attorney duly
authorized by a written power of attorney; and in the case of shares represented by certificates,
only after the surrender to the Corporation of the certificates representing such shares with such
shares properly endorsed, with such evidence of the authenticity of such endorsement, transfer,
authorization and other mailers as the Corporation may reasonably require, and the payment of
all stock transfer taxes due thereon.

(b) The Corporation shall be entitled to treat the holder of record of any share or shares as the
absolute owner thereof for all purposes and, accordingly, shall not be bound to recognize any
legal, equitable or other claim to, or interest in, such share or shares on the part of any other
person, whether or not it shall have express or other notice thereof, except as otherwise

expressly provided by law,

Section 4- Record Date: (Section 604)

(a) The Board of Directors may fix, in advance, which shall not be more than fifty, nor less than
ten days before the meeting or action requiring a determination of shareholders, as the record
date for the determination of shareholders entitled to receive notice of, or to vote at, any meeting

of shareholders, or to consent to any proposal without a meeting, or for the purpose of

determining shareholders entitled to receive payment of any dividends, or allotment of any rights,
or for the purpose of any other action. If no record date is fixed, the record date for shareholders
entitled to notice of meeting shall be at the close of business on the day preceding the day on
which notice is given, or, if no notice is given, the day on which the meeting is held; the record
date for determining shareholders of record for any other purpose shall be at the close of

business on the date on which the resolution of the Directors relating thereto is adopted.

(b) A determination of shareholders entitled to notice of or to vote at a shareholders' meeting is
effective for any adjournment of the meeting unless the Board of Directors fixes a new record
date for the adjourned meeting.
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ARTICLE VI- DIVIDENDS (Section 510)

Subject to applicable law and the Certificate of Incorporation, dividends may be declared and
paid out of earned surplus only, in such amounts, and at such time or times as the Board of
Directors may determine, so long as the Corporation is not insolvent when such dividend is paid
or rendered insolvent by the payment of such dividend.

ARTICLE VII - FISCAL YEAR (202(a)(16))

The fiscal year of the Corporation shall be fixed, and shall be subject to changed by the Board of
Directors from time to time, subject to applicable law.

ARTICLE VIII- CORPORATE SEAL (Section 202(a)(3))

The corporate seal, if any, shall be in such form as shall be prescribed and altered, from time to
time, by the Board of Directors.

ARTICLE IX - AMENDMENTS (Section 601)

Section 1 - Initial Bvlaws:

The initial Bylaws of the Corporation shall be adopted by the Incorporator or Incorporators at its
organizational meeting.

Section 2 - Bv Shareholders:
All Bylaws of the Corporation shall be subject to alteration or repeal, and new Bylaws may be
made, by a majority vote of the shareholders at the time entitled to vote in the election of
Directors even though these Bylaws may also be altered, amended or repealed by the Board of
Directors.

Section 3 - Bv Directors:
The Board of Directors shall have power to make, adopt, alter, amend and repeal, from time to
time, Bylaws of the Corporation.

ARTICLE X - WAIVER OF NOTICE

(a) Shareholders: (Section 606)

Whenever any notice is required to be given by law, the Certificate of Incorporation or these
Bylaws to the shareholders of the Corporation of a meeting of shareholders, a written waiver of
notice submitted to the Corporation before or after the meeting or the attendance at the meeting
by any shareholder, shall constitute a waiver of notice of such meeting, except when the person
attends the meeting for the express purpose of objecting to the lack of notice thereof, prior to the

conclusion of the meeting.

(b) Directors: (Section 711)
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Whenever any notice is required to be given by law, the Certificate of Incorporation or these
Bylaws to the Directors of the Corporation of a special meeting of the Board of Directors, a
.written waiver of notice submitted to the Corporation before or after the meeting or the
attendance at the meeting by any shareholder, shall constitute a waiver of notice of such
meeting, except when the person attends the meeting for the express purpose of objecting to the
lack of notice thereof prior to the commencement of the meeting.

ARTICLE XI-INTERESTED DIRECTORS: (Section 713)

(a) No contract or transaction shall be void or voidable if such contract or transaction is between
the corporation and one or more of its Directors or offcers, or between the Corporation and any
other corporation, partnership, association, or other organization in which one or more of its
Directors or offcers, are directors or offcers, or have a financial interest, when such Director or
offcer is present at or participates in the meeting of the Board of committee which authorizes the
contract or transaction or his, her or their votes are counted for such purpose, if:

(I) the material facts as to his, her or their relationship or interest and as to the contract or

transaction are disclosed or are known to the Board of Directors or the committee, and the Board
or committee in good faith authorizes the contract or transaction by the affrmative votes of a
majority of the disinterested Directors, even though the disinterested Directors be less than a
quorum; or

(ii) the material facts as to his, her or their relationship or relationships or interest or

interests and as to the contract or transaction are disclosed or are known to the shareholders
entitled to vote thereon, and the contract or transaction is specifically approved in good faith by
vote of the shareholders.

(b) Such interested Directors may be counted when determining the presence of a quorum at the
Board of Directors', committee or shareholders' meeting authorizing the contract or transaction.

(end of by-laws)
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EXHIBIT C

Authorizn2: Resolutions of J & J

EXTRACT from the minutes of a meeting of the Board of Directors of J & J
Farms Creamery, hic. (this "Corporation") held on November 1, 2006.

Upon motion duly made and seconded, the following resolutions were
unanmously adopted:

"RESOLVED, that this Corporation authorizes and approves the straight-lease
transaction with the New York City Industrial Development Agency (the "Agency") Fisher
Foods of Queens Corp. ("Fisher Foods") and J & J Farms Realty Joint Ventue (the "Lessee") in
connection with the financing of the improvement of a commercial facility (the "Facility"),
consisting of the renovation of an approximately 77,420 square foot parcel of land and an
approximately 57,430 square foot building thereon (including but not limited to the improvement
of the staging area, loading dock, new offices, refrgeration and securty systems), located at 57-
48 49th Street, Maspeth, New York 11378, all for use in the distrbution of assorted food
products (the "Project").

RESOLVED, that each of the following documents, substantially in the form of
the drafts on fie with the Board of Directors of this Corporation, is hereby authorized and the

President or any officer is directed to execute and deliver each such documents in the name and
on behalf of this Corporation with such additions, deletions or modifications in or affecting each
such documents thereof, or the effectiveness thereof, as such executing offcer may determine,
with advice of counsel, as conclusively evidenced by such offcer's execution thereof, to be
advisable and in the best interests ofthis Corporation:

1. Sublease Agreement among this Corporation, Fisher Foods and the

Lessee;

2. Guaranty Agreement from this Corporation, Fisher Foods, the Lessee, and

Michael Oberlander, Pearl Oberlander, Simon Friedman, and Morrs Schlager, as individual
guarantors (collectively, the "hidividual Guarantors"), to the Agency; and

3. Letter of Representation from this Corporation, Fisher Foods, the Lessee

and the hidividual Guarantors to the Agency; and further

RESOLVED, that there is hereby approved the Lease Agreement between the
Agency and the Lessee and there is hereby approved the execution and delivery of any and all
documents, certificates and agreements to effect the Project and all matters related thereto; and
further

RESOLVED, that all action taken and all instrents executed by authorized
officers of this Corporation prior to the adoption of this resolution with respect to the Project,
and all matters related thereto, are hereby ratified, confirmed and approved; and fuher
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RESOLVED, that in addition to and without limiting the generality of the
foregoing resolutions with respect to the Project, any officer or officers of this Corporation be,
and each of them hereby is, authorized and directed to take such further action in connection
with the Project and to execute and deliver such instruents and documents as such officers with
advice of counsel may deem appropriate to carr out the foregoing resolutions; and the taking of
such action or execution of such instrents shall be deemed conclusive evidence of the

determination of such executing officer that such action or execution was appropriate and in the
best interests ofthis Corporation."

500712.3 029221 CLD



20

~



State of New York
Department of State L ss:

I hereby certify, that the Certificate of Incorporation of J & J FARMS
CREAMERY, INC. was filed on 08/14/1961, under the name of ALLSTATE
KNITTING MILLS, INC., fixing the duration as perpetual, and that a
diligent examination has been made of the Corporate index for documents
filed with this Department for a certificate, order, or record of a
dissolution, and upon such examination, no such certificate, order or
record has been found, and that so far as indicated by the records of
this Department, such corporation is an existing corporation.

A Certificate of Amendment ALLSTATE KNITTING MILLS, INC., changing its
name to ATLANTIC FARMS CREAMERY, INC., was filed 12/29/1981.

A Certificate of Amendment ATLANTIC FARMS CREAMERY, INC., changing its
name to J & J FARMS CREAMERY, INC., was filed 02/11/1982.

,~**

WITNESS my hand and the offcial seal
of the Department of State at the City of
Albany, this 08th day of November two
thousand and six.

200611090389 63
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¿¡New York State Department of
Taxation and Finance
Taxpayer Services and Revenue Division
W A Harriman Campus
Albany NY 12227

Tuesdav. November 14. 2006
SN: 130139 RN: 50-C

Corporate Tax Search
i

VANGUARD CORPORATE SERVICES
Aricles 9, 9-A, 13,
13A, 32, and 33.

307 HAMILTON ST
ALBANY NY 12210
Attention:

Reference ID
104401RK I

Corporation name: J & J FARMS CREAMERY, INC,

1ncorD Date Filng tJeriod

June
Termination date Termnation tve

08/14/1961

According to our records, tax liens exist for the periods below.

Franchise tax returns are missing for the period(s) ended:

None

Franchise tax payments are past due for period(s) ended:

None

Other fees due
License fee (Article 9, section 181): Maintenance fee for period (s) ended:

Lien Provision
The tax shall become a lien on the date the retu is required to be filed (without regard to any extension of time for fiing the

retu), except that such tax shall become a lien not later than the date the taxpayer ceases to be subject to the tax or to exercise its
franchise or to do business in New York State in a corporate or organized capacity, A dissolved corporation that continues to
conduct business shall also be subject to the tax imposed by this artcle.

. Need help?"~,
Telephone assistance is available from 8:00 a.m, to 5:00 p,m. (~il¡~
Business Tax information: 1 800972-1233'"'
Forms and Publications: 1 800 462-8100
From outside the U,S, and outside Canada:
Fax.on.demand forms: 1 800748-3676

8'ÒO 634-2110 (8:30 a.m. to 4:25 p.m.. eastern time)Hearing and speech inpaired (telecommunicatÎons

li
6.

Internet access: www,nystax,gov

Persons with disabilities: In compliance with the A
are accessible to persons with disabilties, If you

re that our lobbies, offices, meeting rooms, and other faciliies
s for persons with disabilties, please cal11 800 225-5829,

If you need to write. address your letter to: NYS Tax oepartmeï1¡.:tJ~Jå#~¡'C~~~ê(6enter, W,A. Harriman Campus, Albany, NY 12227

TR-763 (01104)
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SECRETARY'S CERTIFICATE OF FISHER FOODS OF QUEENS CORP.

The undersigned President of Fisher Foods of Queens Corp., a New York
corporation ("Fisher Foods"), HEREBY CERTIFIES THAT:

1. This certificate is fushed in connection with the straight-lease

transaction with the New York City Industrial Development Agency (the "Agency"), J & J
Fars Realty Joint Venture (the "Lessee"), J & J Farms Creamery, hic. and Fisher Foods in
connection with the financing of the acquisition, consisting of the renovation of an
approximately 77,420 square foot parcel of land and an approximately 57,430 square foot

building thereon (including but not limited to the improvement of the staging area, loading dock,
new offces, refrgeration and securty systems), located at 57-48 49th Street, Maspeth, New
York 11378, all for use in the distrbution of assorted food products (the "Project").

2. Attached hereto as Exhibit A is a tre, correct and complete copy of the

certificate of incorporation of Fisher Foods, certified by the Secretar of State of the State of
New York, together with amendments thereto as in effect on the date hereof.

3. Attached hereto as Exhibit B is a tre, correct and complete copy of the

bylaws of Fisher Foods, together with all amendments thereto as in effect on the date hereof.

4. Attached hereto as Exhibit C is a tre, correct and complete copy of

resolutions duly adopted by the Board of Directors of Fisher Foods, which resolutions have not
been revoked, modified, amended or rescinded and are stil in full force and effect, and authorize
the obligations of Fisher Foods with respect to the Project, and which fuher authorize the
execution and delivery of all necessary documents by the officer of Fisher Foods named below.

5. Each document relating to the Project required to be executed by Fisher
Foods has been executed on behalf of Fisher Foods by the person named below, who is duly
authorized and empowered to execute such documents. The below-named person is the duly
elected and qualified offcer of Fisher Foods holding the office set forth opposite his name, and
the signature below set forth opposite his name is his genuine signatue:

Name Office
Michael Oberlander President

Signatue h l A /~~~~
IN WITNSS WHEREOF, the undersigned has hereunto set his hand this

November 20, 2006.

FISHER FOODS OF QUEENS ORP.

500712.3 029221 CLD
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BY-LAWS

OF

FISHER FOODS OF QUEENS CORP.

A New York Corporation

ARTICLE I - OFFICES (Section 202(9))*

The registered offce of the Corporation in the State of New York shall be located in the City and
State designated in the Certificate of Incorporation. The Corporation may also maintain offces at
such other places within or without the State of New York as the Board of Directors may, from
time to time, determine.

ARTICLE 11- MEETING OF SHAREHOLDERS

Section 1- Annual Meetinas: (Section 602 and 603)

The annual meeting of the shareholders of the Corporation shall be held on the date fixed, by the
Directors, and each successive annual meeting shall be held within thirteen months after the date
of the preceding annual meeting, for the purpose of electing Directors, and transacting such other
business as may properly come before the meeting.

Section 2- Special Meetinç¡s: (Section 602 and 603)

(a) Special meetings of the shareholders may be called by the Board of Directors or such person
or persons authorized by the Certificate of Incorporation, these Bylaws or the Board of Directors.
Such meeting shall be held within or without the State of New York.

(b) If, for a period of thirteen months after the formation of the Corporation or the last annual
meeting, there is a failure to elect a suffcient number of Directors to conduct the business of the
Corporation, the Board of Directors shall call a special meeting for the election of Directors.

(c) If such special meeting as referred to in subsection (b) of this Section of these Bylaws is not
called by the Board of Directors within two weeks after the expiration of such period or if it is
called, but there is a failure to elect such Directors for a period of two months after the expiration
of such period, holders of ten percent of the shares entitled to vote in an election of Directors
may, make a written demand to the Corporation to call a special meeting for the election of
Directors specifying the date and month of such meeting, which shall not be less than sixty nor
more than ninety days form the date of such written demand.

Section 3- Place of Meetinas: (Section 602)

Meetings of shareholders shall be held at the registered office of the Corporation in this
State, or at such other places, within or without the State of New York as the Directors may from
time to time fix. If no designation is made, the meeting shall be held at the Corporation's
registered office in the state of New York.



Section 4 - Notice of MeetinQs: (Section 605)

(a) Written or printed notice of each meeting of shareholders, whether annual or special, stating
the time when and place where it is to be held, shall be served either personally or by first class
mail, by or at the direction of the president, the secretary, or the offcer or the person callng the
meeting, not less than ten or more than sixty days before the date of the meeting, unless the
lapse of the prescribed time shall have been waived before or after the taking of such action,
upon each shareholder of record entitled to vote at such meeting, and to any other shareholder to
whom the giving of notice may be required by law. Notice of a special meeting shall also state the
business to be transacted or the purpose or purposes for which the meeting is called, and shall
indicate that it is being issued by, or at the direction of, the person or persons calling the meeting.
If, at any meeting, action is proposed to be taken that would, if taken, entitle shareholders to
dissent and receive payment for their shares pursuant to the New York Business Corporation
Law, the notice of such meeting shall include a statement of that purpose and to that effect. If
mailed, such notice shall be deemed to be given when deposited in the United States mail
addressed to the shareholder as it appears on the share transfer records of the Corporation.

(b) It shall not be necessary to give notice of an adjourned meeting to the shareholders of record
if the time and place to which the meeting is adjourned is announced at the meeting at which the
adjournment is taken, and at the adjourned meeting any business may be transacted that might

have been transacted on the original date of the meeting. However, if after the adjournment the
Board of Directors fixes a new record date for the adjourned meeting, a notice of the ad) owned

meeting shall be given to each shareholder of record on the new record date.

Section 5 - Shareholders' List: (Section 607 & 624)

After fixing a record date for a meeting, the officer who has charge of the stock ledger of the
Corporation, shall prepare an alphabetical list of the names of all its shareholders entitled to
notice of the meeting, arranged by voting group with the address of, and the number, class, and
series, if any, of shares held by each shareholder. The shareholders' list must be produced at
any shareholders' meeting upon the request thereat of any shareholder or prior to the
commencement of such meeting of any shareholder of the Corporation entitled to inspect such
list under the Business Corporation Law of New York.

Section 6- Quorum: (Section 608)

(a) Except as otherWise provided herein, or by law, or in the Certificate of Incorporation (such
Certificate and any amendments thereof being hereinafter collectively referred to as the
"Certificate of Incorporation"), a quorum shall be present at all meetings of shareholders of the

Corporation, if the holders of a majority of the shares entitled to vote on that matter are
represented at the meeting in person or by proxy.
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(b) The subsequent withdrawal of any shareholder from the meeting, after the commencement of
a meeting, or the refusal of any shareholder represented in person or by proxy to vote, shall have

no effect on the existence of a quorum, after a quorum has been established at such meeting.

(c) Despite the absence of a quorum at any meeting of shareholders, the shareholders present
may adjourn the meeting.

Section 7 - VotinQ: (Section 612 & 614)

(a) Except as otherwise provided by law, the Certificate of Incorporation, or these Bylaws, any
corporate action, (excluding the election of Directors which requires the affrmative vote of a
plurality of shares entitled to vote), receiving the affrmative vote of a majority of shares entitled to
vote on that matter, represented either in person or by proxy at a meeting of shareholders at
which a quorum is present shall be the act of the shareholders of the Corporation.

(b) Except as otherwise provided by statute, the Certificate of Incorporation, or these
Bylaws, at each meeting of shareholders, each shareholder of the Corporation entitled to vote
thereat, shall be entitled to one vote for each s,hare registered in his name on the books of the
Corporation.

Section 8- Proxies: (Section 609)

(a) Each shareholder entitled to vote or to express consent or dissent without a meeting, may do
so either in person or by proxy, so long as such proxy is executed in writing by the shareholder

himself, by his attorney-in-fact thereunto duly authorized in writing, by the shareholder, by
another person or persons duly authorized by the shareholder or by the shareholder's authorized
officer, director, employee or agent, signing such writing or causing the shareholder' signature to
be affixed thereto to such writing by any reasonable means, including, but not limited to facsimile
signature, to act as the shareholder's proxy.

(b) The writing necessary for a valid proxy may be a written document, or a telegram, cablegram,
or other means of electronic transmission to the person who will be the holder of the proxy or to a
proxy solicitation firm, proxy support service organization or like agent duly authorized by the
person who will be the holder of the proxy to receive such transmission, provided tat any such
telegram, cablegram or other means of electronic transmission must either set forth or be
submitted with information from which it can be reasonably determined that the telegram,
cablegram or other electronic transmission was authorized by the shareholder.

(c) Any copy, facsimile telecommunication or other reliable reproduction of the writing or
transmission created pursuant to subsection (b) above, may be substituted or used in lieu of the

original writing or transmission for any and all purposes for which the original writing or
transmission could be used, provided that such copy, facsimile telecommunication or other
reproduction shall be a complete reproduction of the entire original writing or transmission.

3



Section 9 - Action Without a MeetinQ: (Section 615)

Unless otherwise provided for in the Certificate of Incorporation of the Corporation, any action to
be taken at any annual or special shareholders' meeting, may be taken without a meeting on the
majority written and signed consent of all the shareholders of the Corporation entitled to vote at
such meeting, settng forth the action so taken.

Section 10- Action Without a MeetinQ: (Section 610)

There shall be one or more Inspectors at any shareholder's meeting, appointed by the Board of
Directors, to act at any such meeting or any adjournment and make a written report thereof The
Board of Directors may appoint an alternate inspector or inspectors to replace any inspector who
fails to perform his job in a satisfactory way. If no alternate inspector has been appointed and the
person or persons appointed as inspector is unable to act at a shareholders' meeting, the person
presiding at the meeting shall appoint one or more inspectors to act at the meeting.

Section 11 - OpeninQ and ClosinQ of Polls: Section (609)

The date and time of the opening and the closing of the polls for each matter upon which the
shareholders will vote at a shareholders' meeting shall be announced by the person presiding at
the meeting at the beginning of the meeting and, if no such opening and closing date and time is
announced, the polls shall close at the end of the meeting, including any adjournment thereof.
No ballot, proxies or consents, nor any revocation thereof or changes thereto shall be accepted
by the inspectors after the closing of the polls unless the New York Supreme Court at a special
term held within the judicial district where the Corporation's office is located upon application by a
shareholder of the Corporation, shall determine otherwise.

ARTICLE 111- BOARD OF DIRECTORS

Section 1 - Number, Term, Election and Qualifications: (Section 701, 702 & 703)

(a) The first Board of Directors and all subsequent Boards of the Corporation shall consist of
three Directors, unless the number of shareholders shall be less than three, in which event the
number of Directors shall be equal to the number of shareholders. The Board of Directors or
shareholders all have the power, in the interim between annual and special meetings of the
shareholders, to increase or decrease the number of Directors of the Corporation. No decrease
shall shorten the term of the incumbent Director. A Director must be at least eighteen years of
age, but need not be a shareholder of the Corporation unless the Certificate of Incorporation of
the Corporation or these Bylaws so require.

(b) Except as may otherwise be provided herein or in the Certificate of Incorporation, the
members of the Board of Directors of the Corporation shall be elected at the first annual
shareholders' meeting and at each annual meeting thereafter, unless their terms are staggered in

the Certificate of Incorporation of the Corporation or these Bylaws, by a majority of the votes cast
at a meeting of shareholders, by the holders of shares entitled to vote in the election.
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(c) The first Board of Directors shall hold offce until the first annual meeting of shareholders and
until their successors have been duly elected and qualified or until there is a decrease in the

number of Directors. Thereinafter, Directors will be elected at the annual meeting of shareholders
and shall hold offce until the annual meeting of the shareholders next succeeding his election,

unless their terms are staggered in the Certifcate of Incorporation or these Bylaws, or unti his
prior death, resignation or removaL.

Section 2 - Duties and Powers: (Section 701)

The Board of Directors shall be responsible for the control and management of the business and
affairs, property and interests of the Corporation, and may exercise all powers of the Corporation,
except such as those stated under New York state law, are in the Certificate of Incorporation or
by these Bylaws, expressly conferred upon or reserved to the shareholders or any other person
or persons named therein.

Section 3 - ReQular MeetinQs: Notice: (Section 710 & 711)

(a) A regular meeting of the Board of Directors shall be held either within or without the State of
New York at such time and at such place as the Board of Directors shall fix.

(b) No notice shall be required of any regular meeting of the Board of Directors and, if given,
need not specify the purpose of the meeting; provided, however, that in case the Board of
Directors shall fix or change the time or place of any regular meeting when such time and place

was fixed before such change, notice of such action shall be given to each Director who shall not
have been present at the meeting at which such action was taken within the time limited, and in
the manner set forth in these Bylaws with respect to special meetings, unless such notice shall
be waived in the manner set forth in these Bylaws.

Section 4 - Special MeetinQs: Notice: (Section 710 & 711)

(a) Special meetings of the Board of Directors shall be held at such time and place as may be
specified in the respective notices or waivers of notice thereof

(b) Except as otherwise required statute, written notice of special meetings shall be mailed
directly to each Director, addressed to him at his residence or usual place of business, or
delivered orally, at least two days before the day on which the meeting is held, or shall be sent to
him at such place by telegram, radio or cable, or shall be delivered to him personally or given to
him orally, not later than the day before the day on which the meeting is to be held.

(c) Notice of any special meeting shall not be required to be given to any Director who shall
attend such meeting without protesting prior thereto or at its commencement, the lack of notice to

him, or who submits a signed waiver of notice, whether before or after the meeting. Notice of any
adjourned meeting shall not be required to be given.
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Section 5 - Chairperson:

The Chairperson of the Board, if any and if present, shall preside at all meetings of the Board of

Directors. If there shall be no Chairperson, or he or she shall be absent, then the President shall

preside, and in his absence, any other Director chosen by the Board of Directors shall preside.

Section 6 - Quorum: (Section 707)

(a) At all meetings of the Board of Directors, or any committee thereof, the presence of a majority
of the entire Board, or such committee thereof, shall constitute a quorum for the transaction of
business, except as otherwise provided by law, by the Certificate of Incorporation, or these
Bylaws.

(b) A majority of the directors present at the time and place of any regular or special meeting,
although less than a quorum, may adjourn the same from time to time without notice, whether or
not a quorum exists.

Section 7 - Manner of Actinq: (Section 708)

(a) At all meetings of the Board of Directors, each Director present shall have one vote,
irrespective of the number of shares of stock, if any, which he may hold.

(b) Except as otherwise provided by law, by the Certificate of Incorporation, or these
Bylaws, action approved by a majority of the votes of the Directors present at any meeting of the
Board or any committee thereof, at which a quorum is present, shall be the act of the Board of
Directors or any committee thereof

(c) Any action authorized in writing made prior or subsequent to such action, by all of the
Directors entitled to vote thereon and filed with the minutes of the Corporation shall be the act of
the Board of Directors, or any committee thereof, and have the same force and effect as if the

same had been passed by unanimous vote at a duly called meeting of the Board or committee for
all purposes and may be stated as such in any document filed with the minutes of the
proceedings of the Board of Directors or committee thereof.

(d) Where appropriate communications facilities are reasonably available, any or all directors
shall have the rightto participate in any Board of Directors meeting, or a committee of the Board
of Directors meeting, by means of conference telephone or any means of communications by
which all persons participating in the meeting are able to hear each other.

Section 8 - Vacancies: (Section 705)

(a) Any vacancy in the Board of Directors occurring by reason of an increase in the number of
Directors, or by reason of the death, resignation, disqualification, removal or inability to act of any
director, or other cause, shall be filled by an affirmative vote of a majority of the remaining
directors, though less than a quorum of the Board or by a sole remaining Director, at any regular

6



meeting or special meeting of the Board of Directors called for that purpose except whenever the
shareholders of any class or classes or series thereof are entitled to elect one or more Directors

by the Certificate of Incorporation of the Corporation, vacancies and newly created directorships
of such class or classes or series may be filled by a majority of the Directors elected by such

class or classes or series thereof then in office, or by a sole remaining Director so elected.

(b) The shareholders, not the Board of Directors, may fill vacancies in the Board of Directors
occurring in the Board by reason of removal of the Directors without cause, unless the Certificate
of Incorporation of the Corporation provides that Directors of the Corporation may also fill such

vacancies resulting from removal without cause.

(c) Unless otherwise provided for by statute, the Certificate of Incorporation or these Bylaws,
when one or more Directors shall resign from the board and such resignation is effective at a
future date, a majority of the Directors, then in offce, including those who have so resigned, shall
have the power to fill such vacancy or vacancies, the vote otherwise to take effect when such
resignation or resignations shall become effective.

Section 9 - Resiqnation: (Section 705) A Director may resign at any time upon his written

resignation being submitted to the Corporation. Such resignation need not be accepted by the
Corporation to be effective, unless otherwise stated in the resignation.

Section 10 - Removal: (Section 706)

One or more or all the Directors of the Corporation may be removed with or without cause at any
time by the shareholders, at a special meeting of the shareholders called for that purpose,
provided however, such Director shall not be removed if the Corporation's Certificate of
Incorporation states that its Directors shall be elected by cumulative voting and there are a
suffcient number of shares cast against his or her removal, which if cumulatively voted at an
election of Directors would be sufficient to elect him or her. If a Director was elected by a voting
group of shareholders, only the shareholders of that voting group may participate in the vote to
remove that Director.

Section 11 - Comoensation: (Section 202(a)(13) and 713)

The Board of Directors may authorize and establish reasonable compensation of the Directors for
services to the Corporation as Directors, including, but not limited to attendance at any annual or
special meeting of the Board.

Section 12 - Committees: (Section 712)

The Board of Directors, by resolution adopted by a majority of the entire Board, may from time to

time designate from among its members one or more committees, and alternate members
thereof, as they deem desirable, each consisting of three or more members, with such powers
and authority (to the extent permitted by law and these Bylaws) as may be provided in such
resolution. Each such committee shall serve at the pleasure of the Board and, unless otherwise
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stated by law, the Certificate of Incorporation of the Corporation or these Bylaws, shall be
governed by the rules and regulations stated herein regarding the Board of Directors.

ARTICLE IV - OFFICERS

Section 1 - Number. Qualifcations. Election and Term of Offce: (Section 715)

(a) The Corporation's officers shall have such titles and duties as shall be stated in these Bylaws
or in a resolution of the Board of Directors which is not inconsistent with these Bylaws. The
offcers of the Corporation may consist of a president, one or more vice-presidents, a secretary
and a treasurer, and such other offcers as the Board of Directors may determine from time to
time. Any two or more offces may be held by the same person, except for the offces of president
and secretary which must be held by separate people, unless all of the issued and outstanding
stock of the Corporation is owned by one person; then such person may hold all or any
combination of offices of the Corporation.

(b) The offcers of the Corporation shall be elected by the Board of Directors at the regular annual
meeting of the Board following the annual meeting of shareholders.

(c) Each officer shall hold offce until the annual meeting of the Board of Directors next
succeeding his election, and until his successor shall have been duly elected and qualified,
subject to earlier termination by his or her death, resignation or removaL.

Section 2 - Resiqnation: (Section 716)

Any officer may resign at any time by giving written notice of such resignation to the Corporation.
The validity of such resignation is effective when given to the Corporation; regardless of whether
or not the Board. of Directors. has accepted such resignation or if a successor has been
appointed.

Section 3 - Removal: (Section 716)

Any offcer elected by the Board of Directors may be removed, either with or without cause, and a
successor elected by the Board at any time.

Section 4 - Vacancies: (Section 715)

(a) A vacancy, however caused, occurring in the Board and any newly created Directorships
resulting from an increase in the authorized number of Directors may be filled by the Board of
Directors.

Section 5 - Bonds: (Section 202(a)(t3))

The Corporation may require any or all of its offcers to post a bond, or otherwise, to the
Corporation for the faithful performance of their positions or duties.
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Section 6-Compensation: (Section 715)

The compensation of the offcers of the Corporation shall be fixed from time to time by the Board
of Directors.

ARTICLE V - SHARES OF STOCK

Section 1 - Certificate of Stock: (Section 508)

(a) The shares of the Corporation shall be represented by certificates or shall be uncertificated
shares.

(b) Certificates shall state upon the face thereof:

(i) that the Corporation is formed under the laws of the State of New York;

(ii) the name of the person or persons to. whom such shares are issued;

(ii) the number and class of shares, and the designation, if any of the series which such
certificate represents; and

(iv) that such shares are transferable in the manner proved by law and in these Bylaws; and

(c) Certificates shall be signed, (either manually or by facsimile), by the Chairperson, Vice-
Chairperson, President or Vice-President and Secretary or an Assistant Secretary or the
Treasurer or Assistant Treasurer, and may be sealed with the corporate seal of the Corporation
or a facsimile thereof. The signatures of the officers designated herein may be facsimiles if:

(i) the certificate is countersigned by a transfer agent or registered by a registrar other
than the Corporation itself or its employee, or

(ii) the shares are listed on a registered national security exchange.

(d) In case any offcer who has signed or whose facsimile signature has been placed upon such
certifcate, shall have ceased to be such officer before such certificate is issued, it may be issued
by the Corporation with the same effect as if he were such offcer at the date of its issue.

(e) Certificates shall be issued in such form not inconsistent with the Certificate of Incorporation
and as shall be approved by the Board of Directors. Such certificates shall be numbered and
registered on the books of the Corporation, in the order in which they were issued.

(f) Except as otherwise provided by law, the rights and obligations of the holders of uncertificated
shares and the rights and obligations of the holders of certificates representing shares of the
same class and series shall be identicaL.
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Section 2 - Lost or Destroyed Certificates: (Section 508)

The Board of Directors may direct a new certificate or certificates to be issued in place of any
certificate or certificates theretofore issued by the Corporation alleged to have been lost. The
Board of Directors may require the owner of such lost or destroyed certificate, or his legal
representative, to give the Corporation a bond suffcient to indemnify, the Corporation against any
claim that may be made against it on account of the alleged loss or destruction of any such
certificate or the issuance of any such new certificate before issuing a new certificate or
certificates in place of any certificate or certificates issued by the Corporation allegedly lost or
destroyed.

Section 3 - Transfers of Shares: (Section 508)

(a) Transfers or registration of transfers of shares of the Corporation shall be made on the stock
transfer books of the Corporation by the registered holder thereof, or by his attorney duly
authorized by a written power of attorney; and in the case of shares represented by certificates,
ol1ly after the surrender to the Corporation of the certificates representing such shares with such
shares properly endorsed, with such evidence of the authenticity of such endorsement, transfer,
authorization and other mailers as the Corporation may reasonably require, and the payment of
all stock transfer taxes due thereon.

(b) The Corporation shall be entitled to treat the holder of record of any share or shares as the
absolute owner thereof for all purposes and, accordingly, shall not be bound to recognize any
legal, equitable or other claim to, or interest in, such share or shares on the part of any other
person, whether or not it shall have express or other notice thereof, except as otherwise

expressly provided by law.

Section 4- Record Date: (Section 604)

(a) The Board of Directors may fix, in advance, which shall not be more than fift, nor less than
ten days before the meeting or action requiring a determination of shareholders, as the record
di:te for the determination of shareholders entitled to receive notice of, or to vote at, any meeting
of shareholders, or to consent to any proposal without a meeting, or for the purpose of

. determining shareholders entitled to receive payment of any dividends, or allotment of any rights,
or for the purpose of any other action. If no record date is fixed, the record date for shareholders
entitled to notice of meeting shall be at the close of business on the day preceding the day on
whicn notice is given, or, if no notice is given, the day on which the meeting is held; the record
date for determining shareholders of record for any other purpose shall be at the close of

business on the date on which the resolution of the Directors relating thereto is adopted.

(b) A determination of shareholders entitled to notice of or to vote at a shareholders' meeting is
effective for any adjournment of the meeting unless the Board of Directors fixes a new record
date for the adjourned meeting.
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ARTICLE VI- DIVIDENDS (Section 510)

Subject to applicable law and the Certificate of Incorporation, dividends may be declared and
paid out of earned surplus only, in such amounts, and at such time or times as the Board of
Directors may determine, so long as the Corporation is not insolvent when such dividend is paid
or rendered insolvent by the payment of such dividend.

ARTICLE VII- FISCAL YEAR (202(a)(16))

The fiscal year of the Corporation shall be fixed, and shall be subject to changed by the Board of
Directors from time to time, subject to applicable law.

ARTICLE VIII- CORPORATE SEAL (Section 202(a)(3))

The corporate seal, if any, shall be in such form as shall be prescribed and altered, from time to
time, by the Board of Directors.

ARTICLE IX - AMENDMENTS (Section 601)

Section.1 -Initial Bvlaws:

The initial Bylaws of the Corporation shall be adopted by the Incorporator or Incorporators at its
organizational meeting.

Section 2 - By Shareholders:
All Bylaws ofthe Corporation shall be subject to alteration or repeal, and new Bylaws may be
made, by a majority vote of the shareholders at the time entiled to vote in the election of
Directors even though these Bylaws may also be altered, amended or repealed by the Board of
Directors.

Section 3 - By Directors:
The Board of Directors shall have power to make, adopt, alter. amend and repeal, from time to
time, Bylaws of the Corporation.

ARTICLE X - WAIVER OF NOTICE

(a) Shareholders: (Section 606)

Whenever any notice is required to be given by law, the Certificate of Incorporation or these
Bylaws to. the shareholders of the Corporation of a meeting of shareholders, a written waiver of

notice submitted to the Corporation before or after the meeting or the attendance at the meeting
by any shareholder, shall constitute a waiver of notice of such meeting, except when the person

attends the meeting for the express purpose of objecting to the lack of notice thereof, prior to the
conclusion of the meeting.

(b) Directors: (Section 711)
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Whenever any notice is required to be given by law, the Certificate of Incorporation or these
Bylaws to the Directors of the Corporation of a special meeting of the Board of Directors, a

.written waiver of notice submitted to the Corporation before or after the meeting or the
attendance at the meeting by any shareholder, shall constitute a waiver of notice of such
meeting, except when the person attends the meeting for the express purpose of objecting to the
lack of notice thereof prior to the commencement of the meeting.

ARTICLE XL - INTERESTED DIRECTORS: (Section 713)

(a) No contract or transaction shall be void or voidable if such contract or transaction is between
the corporation and one or more of its Directors or offcers, or between the Corporation and any
other corporation, partnership, association, or other organization in which one or more of its
Directors or offcers, are directors or offcers, or have a financial interest, when such Director or
offcer is present at or participates in the meeting of the Board of committee which authorizes the
contract or transaction or his, her or their votes are counted for such purpose, if:

(I) the material facts as to his, her or their relationship or interest and as to the contract or

transaction are disclosed or are known to the Board of Directors or the committee, and the Board
or committee in good faith authorizes the contract or transaction by the affrmative votes of a
majority of the disinterested Directors, even though the disinterested Directors be less than a
quorum; or

(ii) the material facts as to his, her or their relationship or relationships or interest or

interests and as to the contract or transaction are disclosed or are known to the shareholders
entitled to vote thereon, and the contract or transaction is specifically approved in good faith by
vote of the shareholders.

(b) Such interested Directors may be counted when determining the presence of a quorum at the
Board of Directors', committee or shareholders' meeting authorizing the contract or transaction.

(end of by-laws)
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EXHIBIT C

Authorizinf! Resolutions of Fisher Foods

EXTRACT from the minutes of a meeting of the Board of Directors of Fisher
Foods of Queens Corp. (this "Corporation") held on November 1,2006.

Upon motion duly made and seconded, the following resolutions were
unanmously adopted:

"RESOLVED, that this Corporation authorizes and approves the straight-lease
transaction with the New York City Industrial Development Agency (the "Agency"), J & J
Fars Creamery, hic. ("J & J") and J & J Fars Realty Joint Venture (the "Lessee") in

connection with the financing of the improvement of a commercial facility (the "Facility"),
consisting of the renovation of an approximately 77,420 square foot parcel of land and an
approximately 57,430 square foot building thereon (including but not limited to the improvement
of the staging area, loading dock, new offices, refrgeration and securty systems), located at 57-
48 49th Street, Maspeth, New York 11378, all for use in the distribution of assorted food
products (the "Project").

RESOLVED, that each of the following documents, substantially in the form of
the drafts on file with the Board of Directors of this Corporation, is hereby authorized and the
President or any officer is directed to execute and deliver each such documents in the name and
on behalf of this Corporation with such additions, deletions or modifications in or affecting each
such documents thereof, or the effectiveness thereof, as such executing officer may determine,
with advice of counsel, as conclusively evidenced by such offcer's execution thereof, to be
advisable and in the best interests of this Corporation:

1. Sublease Agreement among this Corporation, J & J and the Lessee;

2. Guaranty Agreement from this Corporation, J & J, the Lessee, and
Michael Oberlander, Pearl Oberlander, Simon Friedman, and Morrs Schlager, as individual
guarantors (collectively, the "Individual Guarantors"), to the Agency; and

3. Letter of Representation from this Corporation, J & J, the Lessee and the

hidividual Guarantors to the Agency; and fuher

RESOLVED, that there is hereby approved the Lease Agreement between the
Agency and the Lessee and there is hereby approved the execution and delivery of any and all
documents, certificates and agreements to effect the Project and all matters related thereto; and
further

RESOLVED, that all action taken and all instrents executed by authorized
officers of this Corporation prior to the adoption of this resolution with respect to the Project,
and all matters related thereto, àre hereby ratified, confirmed and approved; and further

500712.3 029221 CLD



RESOLVED, that in addition to and without limiting the generality of the
foregoing resolutions with respect to the Project, any officer or offcers of this Corporation be,
and each of them hereby is, authorized and directed to take such further action in connection
with the Project and to execute and deliver such instrents and documents as such offcers with
advice of counsel may deem appropriate to cary out the foregoing resolutions; and the takng of
such action or execution of such instruents shall be deemed conclusive evidence of the

determination of such executing officer that such action or execution was appropriate and in the
best interests ofthis Corporation."

500712.3 029221 CLD
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State of New York
Department of State L ss:

I hereby certify, that the Certificate of Incorporation of FISHER FOODS
OF QUEENS CORP. was filed on OS/24/1985, under the name of FOXONE
CORPORATION, with perpetual duration, and that a diligent examination has
been made of the Corporate index for documents filed with this Department
for a certificate, order, or record of a dissolution, and upon such
examination, no such certificate, order or record has been found, and
that so far as indicated by the records of this Department, such
corporation is an existing corporation.

A Certificate of Amendment FOXONE CORPORATION, changing its name to
FISHER FOODS OF QUEENS CORP., was filed 06/05/1985.

""*

WITNESS my hand and the offcial seal
of the Department of State at the City of
Albany, this 08th day of November two
thousand and six,

200611090399 63
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New York State Department of
Taxation and Finance
Taxpayer Services and Revenue Division
W A Harriman Campus
Albany NY 12227

Tuesdav. November 14. 2006
SN: 130140 RN: 50.C

Corporate Tax Search
i

VANGUARD CORPORATE SERVICES
Articles 9, 9-A, 13,
13A, 32, and 33.

307 HAMILTON ST
ALBANY NY 12210
Attention:

Reference il

104401RK I

Corporation name: FISHER FOODS OF QUEENS CORP,
1ncorp Date

OS/24/1985
Filing period

June
Termnation date Termnation tye

According to our records, tax liens exist for the periods below.

Franchise tax returns are missing for the period(s) ended:

None

Franchise tax payments are past due for period(s) ended:

None

Other fees due
License fee (Article 9, section 181): Maintenance fee for period (s) ended:

Lien Provision
The tax shall become a lien on the date the retu is required to be filed (without regard to any extension of time for filing the
return), except that such tax shall become a lien not later than the date the taxpayer ceases to be subject to the tax or to exercise its
franchise or to do business in New York State in a corporate or organized capacity, A dissolved corporation that continues to
conduct business shall also be subject to the tax imposed by this aricle,

v Telephone assistance is available from 8:00 a.m, to 5:00 p.m. (
Business Tax information: 1 800972-1233
Forms and PUblications: 1 800 462-8100
From outside the U,S, and outside Canada:
Fax,on,demand forms: 1 800 748-3676

634-2110 (8:30 a.m. to 4:25 p.m,. eastern time)

Need help?

Hearing and speech in paired (telecommunications d

(I
6.

internet access: www.nyslax.gov

Persons with disabilities: In compliance with the Am
are accessible 10 persons with disabilties, If you ha

re that our lobbies. offices, meeting rooms. and other facilties
s for persons with disabilities, please call 1 800 225-5829,

.'_"'- _,0... ..:':.....,_,:
.. r', ":":;:.,;-,-:i-:~:"i"':;.::-~;¡,::.\~F,, _ ....,)-,.-:y

If you need to write. address your letter to: NYS Tax Departmenl.'fxpìie?CòíÌtact Center, W.A, Harriman Campus, Albany, NY 12227

TR-763 (01/04)
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Owner's Policy of Title Insurance
Fidelity National Title Insurance Company
A Stock Company

Policy Number 1312- 572832

OWNR'S POLICY OF TITLE INSURNCE

SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE EXCEPTIONS FROM COVERAGE
CONTAINED IN SCHEDULE B AND THE CONDITIONS AND STIPULATIONS, FIDEli NATIONAL
TITLE INSURACE COMPAN a California corporation, herein called the Company, insures, as of Date
of Policy shown in Schedule A, against loss or damage, not exceeding the Amount of Insurance stated in
. Schedule A, sustained or incurred by the insured by reason of:

1. Title to the estate or interest described in Schedule A being vested other than as stated therein;

2. Any defect in or lien or encumbrance on the title;

3. Unmarketabilty of the title;

4. Lack of a right of access to and from the land.

The Company wil also pay the costs, attorneys; fees and expenses incurred in defense of the title, as
insured, but only to th(! extent provided in the Conditions and Stipulations,

IN WITNESS WHEREOF, FIDELITY NATIONAL TITLE INSURACE COMPAN has caused this policy
to be signed and sealed by its duly authorized offcers as of Date of Policy shown in Schedule A.

Fidelity National Title Insurance Company

Countersigned:

By (I /Ilp~ L P=idm,

ATIT~¿~~

FORM 13 1 2 (05/04) ALTA Owner's Policy (10-17-92)



EXCLUSIONS FROM COVERAGE

The following matters are expressly excluded from the coverage of this policy and the Company wil not pay loss or damage, costs, attorneys' fees or
expenses which arise by reason of:
1. (a) Any law, ordinance or governmental regulation (including but not limited to building and zoning laws, ordinances, or regulations) restrict-

ing, regulating, prohibiting or relating to (i) the occupancy, use, or enjoyment of the land; (ii) the character, dimensions or location of any
improvement now or hereafter erected on the land; (ii) a separation in ownership or a change in the dimensions or ,area of the land or' any
parcel of which the'land is or was a part; or (iv) environmental protection, or the effect of any violation of these laws, ordinances or

governmental regulations, except to the extent that a notice of the enforcement thereof or a notice of a defect, lien or encumbrance resulting
from a violation or alleged violation affecting'the land has been recorded in the public records at Date of Policy.

(b) Any governmental police power not excluded by (a) above, except to the extent that a 'notice of the exercise thereof or a notice of a defect, lien
or encumbrance resulting from a violation or alleged violation affecting the land has been recorded in the public records at Date of Policy.

2. Rights of eminent domain unless notice of the exercise thereof has been recorded in the public records at Date of Policy, but not excluding from
coverage any taking which has occurred prior to Date of Policy which would be binding on the rights of a purchaser for value without knowledge.

3. Defects, liens, encumbrances, adverse claims or other matters:

(a) created, suffered, assumed or agreed to by the'insured claimant;

(b) not known to the Company, not recorded in the public records at Date of Policy, but known to the insured claimant and not disclosed in writing
to the Company by the insurèd claimant prior to the date the insured claimant became an insured under this policy;

(c) r,esulting in no loss or damage to the insured claimant;
(d) attaching or created subsequent to Date of Policy; or

(e) resulting in loss or damage which would not have been sustained if the insured claimant had paid value for the estate or interest insured bythis policy ,
4. Any claim which arises out of the transaction vesting in the Insured the estate or interest by this policy, by reason of the operation of federal'

bankruptcy, state insolvency, or similar creditors' rights laws, that is based on:
(a) the transaction creating the estate or interest insured by this policy being deem'ed a fraudulent conveyance or fraudulent transfer; or

(b) the transaction creating the estate or interest insured by this policy being deemed a preferential transfer except where the preferential
transfer results from the failure:
(i) to timely' record the instrument of transfer; or

(ii) of such recordation to impart notice to ,a purchaser for value or a judgment or lien creditor.

CONDmONS AN STIULATIONS

1, DEFlON OF TERMS
The following terms when used .in this policy mean:
(a) "insured": the insured named in Schedule A, and, subject to any nghts or

defenses the Company would have had 'against the named insured, those who
succeed to the interest of the named insured by operation of law as distinguished
from purchase including, but not limited to, heirs, distnbutees, devisees, survivors,
personal representatives, next of kin, or corporate or fiduciáry successors:

(b) "insured claimant": an insured claiming loss or damage.

(c) "knowledge" or "known": actual knowledge, not constructive knowl-
edge or notice which may be imputed to an insured by reason of the public records
as defined in this policy or any other records which impar constrctive notice of
matters affecting the land.

(d) "land": the land described or referred to in Schedule A, and improve-

ments afxed thereto which by law constitute real property. The term "land'" does
not include any property beyond the lines of the area described or referred to in
Schedule A, nor any right, title, interest, estate or easement in abutting streets,
roads, avenues, aleys, laies, ways or waterways, but nothing herein shall modify or
limit the extent to which a right of access to and from the land is insured by this
policy.

(e) "mortgage": mortgage, dee of trst, trst deed, or other security instr-
ment.

(f) "public records": records established under state statutes at Date of

Policy for the purpose of imparng constructive notice of matters relating to real
property to purchasers for value and without knowledge. With respect to Section
I(a)(iv) of the Exclusions' From Coverage, "public records" shall also include
environmenta protection liens fied in the records of the clerk of the United States
distrct court for the distrct in which the land is located.

(g) "unmarketability of the title": an alleged or apparent matter affecting

, the title to the land, not excluded or excepted from coverage, which would entitle
a purchaser of the estate or interest desnbe in Schedule A or the insured mortgage
to be released from the obligation to purchase by virtue of a contractual condition
'requiring the delivery of marketable title,

2. CONTATION OF INSURANCE AFlER CONVEYANCE OF TITLE
The coverage of this policy shall continue in force as of Date of Policy in

favor of an insured only so long as the insured retains an estate, or interest in the
lar olds an indebtedn~ss secured by a purchase money mortgage given by a

pu from the insured, or only so long as the insured shall have liability by
reas!..., "f covenants of waranty made by the insured in any transfer or convey-
ance of the estate or interest. This policy shaH not continue in force in favor of
any purchaser from the insured of either (i) an estate or interest in the land, or (ii)
an indebtedness secured by a purchase money mortgage given to the insured,

3. NOTICE OF CLAIM TO BE GIVEN BY INSURED CLAIMNT
The insured shall notify the Company promptly in writing (i) incase of any

litigation as set fort in Section 4(a) ,below, (ii) in case knowledge shall come to an
insured hereunder of any claim of title or interest which is adverse to the title to the
estate or interest, as insured, and which might cause loss or damage for which the
Company may be liable by' virtue of this policy, or (ii) if title to the estate or

interest, as insured, is rejecte as unmarketable. If prompt notice shall not be given
to the Company, then as to the insured all liability of the Company shall terminate
with regard to the matter or matters for which prompt notice is required; provided
however, that failure to notify the Company shall in no case prejudice'the rights of
any insured under this policy unless the Company shall be prejudiced by the failure
and then only to the extent of the prejudice.

4. DEFENSE AND PROSECUTION OF ACTIONS: DUTY OF INSURED
CLAIMANT TO COOPERATE
(a) Upon wntten request by the insured and subject to the options contained

in Section 6 of these Conditions and Stipulations, the Company, at its own cost and
without unreasonable delay, shall provide for the defense of an insured in litigation
in' which any third party asserts a claim adverse to the title or interest as insured,
but only as to those stated causes of action alleging a defect, lien or encumbrace
or other matter insured against by this policy. The Company shaH have the right
to select counsel of its choice (subject to the right of the insured to object for
reasonable cause) to represent the insured as to those stated causes of action and
shall not be liable for and wil not pay the fee of any other counsel. The Company
wil not pay any fees, costs or expenses incurred by the iíisllred in the defense of
those causes of action which allege matters not insured against by this policy.

(b) The Company shaH have the right, at its own cost, to institute and
prosecute any action or proceeding or to do any other act which in its opinion .may

be necsar or desirable to establish the title to the estate or interest, as insured, or
to' prevent or reduce loss or damage to the insured. The Company may take any
appropnate action under the term of this policy, whether or not it shaH be liable
hereunder, and shall not thereby concede liability or waive any provision of this
policy. If the Company shall exercise its nghts under this paragraph, it shall do so
diligently,

(c) Whenever the Company shaH have brought an action or interposed a
defense as required or permitted by the provisions of this policy, the Company may
pursue any litigation to final determination by a court of ,competent jurisdiction
and expressly reserves the nght, in its sole discretion, to appeal from any adverse
judgment or order.

(d) In all cases where this policy permits or requires the Company to pros-

ecute or provide for the defense of any action or proceeding, the insured shaH

secure to the C091pany the right to so prosecute or provide defense in the action



Fidelity National Title Insurance

Schedule A - Owner's Policy

Amount of Inurance: $500,000,00 Policy No.: 1312572832

File No.: 82509FI-Q

Date of Policy: November 20, 2006

1. Name of Inured: NEW YORK CIT INUSTRL DEVELOPMENT AGENCY

2. The estte or interest in the land which is covered by thi policy is: LeaseHold

3. Title to the esate or interest in the land is vested in:

FEE: J&J FARMS REALTY JOINT VENTURE by mean of a Dee dated November 20,
2006 from J&J Fars Creamery, Inc. to be recorded in the Office of the City Register of the
City of New York, Queens County.

LEASEHOLD: Leasehold interest is vested in the inred by means of a Lease made by NEW
YORK CITY INDUSTRIAL DEVELOPMENT AGENCY to J&J FARMS REALTY JOINT
VENTUREated November 20,2006.

4. The land referred to in thi policy is descnbed as follows:

See Schedule A attached hereto

Countersiged: 0--
Authorized Officer or Agent

914-381-6700 .
THE JUDICIAL TITLE INSURANCE AGENCY LLC



THE JUDICIAL TITLE INSURCE AGENCY LLC

Title No. 82509FI-Q

SCHEDULE A
ALL that cert plot, piece or parcel of land, situate, lying and being in Maspeth in
the Second Ward of the Borough and County of Queens, City and State of New York,
more paricularly bounded and described as follows:

BEGINNING at a point on the westerly side of 49th Place, distat 590.50 feet
norterly from the comer formed by the intersection of the norterly side of Grand
Avenue (80 feet wide) with the westerly side of 49th Place;

RUNNING THENCE westerly parallel with Grand Avenue, 99,93 feet;

THENCE nortwesterly along a line which forms an interior angle of 144 degrees 08
minutes 25 seconds with the last mentioned. course and par of the distace through a
proposed par wall, 239.73 feet;

THENCE norteasterly along a line which forms an interior angle of 89 degrees 59
minutes 05 seconds with the last mentioned course and par of the distace through a
proposed part wall, 247.31 feet;

THENCE southeasterly along a line which forms an interior angle of 90 degrees 02
minutes 22,.6 seconds with the last mentioned course and par of the distace through a

proposed par wall, 245.21 feet to the nortwesterly side of 49th Place;

THENCE southwesterly along the nortwesterly side of 49th Place, 83.64 feet to a
point;

THENCE southerly along the westerly side of 49th Place, 129.86 feet to the point or
place of BEGINNING,

TOGETHER with an easement and right of way for ingress and egress to and from
Grand Avenue over the following described parcel;

BEGINNING at a point on the northerly side of Grand Avenue (80 feet wide), distat
595 feet easterly from the comer formed by the intersection of the norterly side of
Grand Avenue and the eaterly side of 47th Street;

RUNNING THENCE norterly at right angles to the norterly side of Grand Avenue,
720.36 feet;

THENCE norteasterly on a line forming an interior angle of 143 degrees 42 minutes
33 seconds with the preceding course, 84.89 feet;

THENCE southeasterly on a line forming an interior angle of 90 degrees 27 minutes 18

- continued on next page -
Page 1



THE JUDICIAL TITLE INSURCE AGENCY LLC

Title No. 82509FI-Q

S C H E D U LEA (continued)

seconds with the preceding course, 60 feet;

THENCE southwesterly along a line forming an interior angle of 89 degrees 32
minutes 42 seconds with the precedg course, 65.70 feet;

THENCE southerly along a line forming an exterior angle of 143 degrees 42 minutes
33 seconds with the preceding course, 493.16 feet;

THENCE southwesterly on a line forming an interior angle of 144 degrees 09 minutes
51 seconds with the precedg course, 0.55 feet;

THENCE southeasterly on a line at right angles with the precing course, 0.39 feet;

THENCE southerly at right angles to the norterly side of Grand Avenue, 206.86 feet
to the northerly side of Grand Avenue;

THENCE westerly along the norterly side of Grand Avenue, 60 feet to the point or
place of BEGINNING.

SUBJECT to the rights of others over said easement and right of way.

FOR
CC' -:y ANCING

LY

The policy to be issued under this report wil insure the title to such buildings and
improvements erected on the premises which by law constitute real propert.

TOGETHER with all the right, title and interest of the part of the first part, of, in and to
the land lying in the street in front of and adjoining said premises.

Page 2



Fidelity National Title Insurance

Schedule B - Owner's Policy

Exceptions from Coverage

Policy No.: 1312572832
File No.: 82509

This policy does not insure against loss or damage (and the Company wil not pay costs, attorneys' fees
or expenses) which arise by reason of:

1, Survey exceptions set fort herein.

2, Policy excepts covenants, conditions, easements, leases, agreements of record, etc., set fort in
schedule herein.

3. This policy does not insure against any charges due to the City of New York for charges issued

by the Departent of Rents and Housing Maintenance for the Deparent of Environmental
Protection, for water tap closing, the Department of Housing Preservation and Development for

Emergency Repair liens, the Deparent of Health or any other City agency unless said liens are
listed in the records of the Deparent of Finance or the County Clerk's offce prior to closing.

This is required due to the inabilty to search for these liens because of New York City's failure

to properly file notices of these charges.

NOTE: Closers are, under no circumstances, permitted to omit thi exception from the
owner's policy.

4, Title company excepts all water and sewer charges from date of last actual meter reading to date
of closing.

5. The right to maintain vaults in streets is not insured and charges therefore, if any, are excepted.

6. As the premises herein is benefited by a tax exemption, policy wil except the lien which may

attch by reason of any restoration of real propert taxes after the transfer of title by the owner
entitled to the tax exemption.



THE JUDICIAL TITLE INSURCE AGENCY LLC

Title No. 82509FI-Q

SUVEY READING

Survey made by Montrose Surveying dated July 17, 1997 shows an attached high one
story concrete block and brick structure with one story concrete block and roof over

concrete platform on easterly side.

Fences encroach 2 feet 0 inches more or less onto 49th Place.

Norterly and southerly propert lines pass par of the distace through par walls.

Proposed par wall along westerly propert line,

Varations between fences, walls and record lines of title.

Visual examination made by Fehringer Surveying dated June 2, 2006 shows:

Loadig docks and one story metal garage on easterly side.

Chai lin and meta fences along southerly propert line.

High one story concrete block structure and asphalt along adjoining propert to the
south.



THE JUDICIAL TITLE INSURCE AGENCY LLC

Title No. 82509FI-Q

SCHEDULE OF COVENANS, CONDITONS, EASEMENTS, LEASES,
AGREEMENTS OF RECORD, ETC.

Easement Agreement in Reel 2631 p, 1701.

Easements in dees in Reel 1307 p, 1132, Reel 1900 p. 1238, Reel 2380 p. 1829 and
Reel 2631 p. 1709.

Right of Way in Liber 7547 p. 59. (Affects streets only)

ATTACHED ARE THE BEST COPIES AVAILABLE



Fidelity National Title Insurance

STANAR NEW YORK ENDORSEl\NT

(OWNR'S POLICY)

1. The following is added to the insuring provisions on the face page of this policy:

"5. Any statutory lien for services, labor or materials furnished prior to the date hereof, and which

has now gained or which may hereafter gain priority over the estate or interest of the inured as
shown in Schedule A of this policy. "

2. The following is added to Paragraph 7 of the Conditions and Stipulations of this policy:

"(d) If the recordig date of the instruments creating the insured interest is later than the policy date,
such policy shall also cover intervening liens or incumbrances, except real estate taes, assessments,

water charges and sewer rents. "

Nothing herein contaed shall be construed as.extending or changing the effective date of the policy unless
otherwise expressly stated.

This endorsement, when countersigned below by a validating signatory, is made par of this policy and is
subject to the Exclusions from Coverage, Schedules, Conditions and Stipulations therein, except as modified
by the provisions hereof,

DATED: 11-20-2006
Title No. 82509FI-Q

Countersigned

By AOthO¿Agëñ

STANAR NEW YORK ENDORSEMENT (9/1193)
FOR USE WI ALTA OWNR'S POLICY (10-17-92)

TH



Fidelity National Title Inurance
LEASEHOLD ENDORSEMENT

(OWNR'S POLICY)
,iached to and made part of Policy No. 1312572832 of Fidelity National Title Insurance.

Title No. 82509

1. As used in this endorsement, the followig terms shall mean:

a. IIEvictedlI or IIEvictionll: (a) the lawful deprivation, in whole or in part, of the right of possession insured by the Policy, contrary to the
terms of the Lese or (b) the lawful prevention of the use of the land or the Tenant Leasehold Improvements for the purposes pernutted

by the Lease, in either case, as a result of a mattered covered by tÍie Policy.

b. IlLeell: the lease agreement described in Schedule A.

c. IlLeehold Estte": the right of possession for the Lese Term.

d. IlLee Termll: the duration of the Leasehold Estate, including any renewal or extended term ü a valid option to renew or extend is

contained in the Lease.

e. IIPersonal Propertyll: chattels located on the land and property which, because of their character and manner of fixation to the land,
can be severed from the land without causing apprecible damage to such chattels and property or to the land to which they are affixed.

f. IIRemaining Lease Termll: the portion of the Lease Term remaining after the inured has been Evicted as a result of a matter covered
by the Policy.

g. IITenant Leaehold Improvements II: those improvements, including landscaping, required or pernutted to be buit on the land by the

Lease that have been built at the inured's expense or in which the insured has an interest greater than the right to possession during the
Lese Term.

2. The provisions of subsection (b) of Section 7 of the Conditions and Stipulations shall not apply to any Leasehold Estate covered by the
Policy.

3. Valuation of Estate or Interest Insured

If, in computing loss or damage, it becomes necessary to value the estates or interests insured of the inured as the result of a covered
matter that results in an Eviction, then that value shall consist of the value for the Remaining Lease Term of the Leehold Estate and any
Tenant Leasehold Improvements existing on the date of the Eviction. The insured climnt shall have the right to have the Leasehold
Estate and the Tenant Leasehold Improvements valued either as a whole or separately. In either event, this determiation of value shall
take into account rent no longer required to be paid for the Remaining Lee Term.

4. Additional items of loss covered by this endorsement:

If the inured is Evicted, the followig items of loss, ü applicable, shall be included in computing loss or damage incurred by the inured,
but not to the extent that the same are included in the valuation of the estes or interes inured by the Policy.

a. The reaonable cost of removing and relocating any Personal Property that the insured has the right to remove and relocte, situated
on the Land at the time of Eviction, the cost of transporttion of that Personal Property for the initial one hundred mies incurred in
connecion with the reloction, and the reaonable cost of repairing the Personal Property damaed by reaon of the removal and

relocation.

b. Rent or damages for use and occupancy of the land prior to the Eviction which the inured as owner of the Leehold Estate is
obliated to pay to any person having paramount title to that of the lessor in the Lee.

- continued on next page -



THE JUDICIAL TITLE INSURCE AGENCY LLC

Title No. 82509FI-Q

Leasehold Endorsement (Owner's Policy) (continued)

c. The amount of rent that, by the terms of the Lease, the insured must continue to pay the lessor after E

portion of the Leasehold Estate and Tenant Leasehold Improvements from which the inured has been
Evicted.

d. The fair market value, at the time of the Eviction, of the estate or interest of the insured in any leae or sublease made by the inured
as lessor of all or part of the Leasehold Estate or the Tenant Leasehold Improvements.

e. Damages that the insured is obliated to pay to lessee or sub lessees on account of the breach of any lease or subleae made by the
Tenant as lessor of all or part of the Leehold Estate or the Tenant Leasehold Improvements caused by the Eviction.

f. Reasonable costs incurred by the inured to secure a replacement leaehold equivalent to the Leehold Estate.

g. If Tenant Leasehold Improvements are not substantiaUy completed at the time of Eviction, the actual cost incurred by the insured, less
the salvage value, for the Tenant Lesehold Improvements up to the time of Eviction. Those cost include costs incurred to obtain land
use, zoning, building and occupancy pernuts, architectural and engineering fees, construction management fees, costs of environmental
testing and reviews, and landscaping costs, and fees, costs and interest on loans for the acquiition and construction.

This endorsement is made a part of the Policy and is subject to aU of the terms and provisions thereof and of any other endorsements
thereto. Except to the extent expressly stated, it neither modifes any of the terms and provisions of the Policy and any other
endorsements, nor does it increae the face amount thereof.

DATED: 11-20-2006

Counteigned /7

By .~
Authorized Offcer or Agent

TIRSA LEASEHOLD ENDRSEENT (OWN'S POLICY (2/1102)

TH



First American Title Insurance Company of New York
LAND SAME AS SURVEY ENDORSEMENT

Attched to and made part of Policy No. 131257283~f First American Title Insurance
Company of New York.
Title No.. 82509

The Company hereby assures the Insured that said land is the same as that delineated on the
plat of a survey made by Montrose Surveying dated July 17, 1997 and updated by Fehringer

Surveying dated June 2, 2006 designated Job No, 82509

The Company hereby insures said Assured against loss which said Assured shall sustain in the
event said assurances herein shall prove to be incorrect.

The total liabilty of the Company under said policy and any endorsement therein shall not

exceed, in the aggregate, the face amount of said policy and costs which the Company is

obligated under the Conditions and Stipulations thereof to pay,

This endorsement is made a part of the policy and is subject to all of the terms and provisions
thereof and of any prior endorsements thereto. Except to the extent expressly stated, it neither
modifies any of the terms and provisions of the policy and any prior endorsements, nor does it
extend the effective date of the policy and any prior endorsements, nor does it increase the

face amount thereof.

IN WITNESS WHEREOF, the Company has caused this Endorsement to be signed and sealed
on its date of issue set forth herein,

DATED: 11-20-2006

Countersigned o
By

Authorized Officer or Agent

TISA LAN SAM AS SUVEY ENDORSEME (9/1193)

~r

TH



or proceeding, and all appeals therein, and permit the Company to use, at its
option, the name of the insured for this purpose. Whenever requested by the
Company, the insured, at the Company's expense, shall give the Company all
reasonable aid (i) in any action or proceeding, securing evidence, obtaining wit-
nec-- prosecuting or defending the action or proceeding, or .effecting settlement,
ii in any other lawful act which in the opinion of the Company may be

n, j or desirable to establish the title to the estate or interest, as insured. If

the Company is prejudiced by the failure of the insured to furnish the required
cooperation, the Company's obligations to the insured under the policy shall
terminate, including any liability or obligation to defend, prosecute, or continue
any litigation, with regard to the matter or matters requiring such cooperation.

5. PROOF OF LOSS OR DAMAGE
In addition to and after the notices required under Section 3 of these Condi-

tioni¡ and Stipulations have been provided the Company, a proof of loss or daage
signed and sworn to by the insured claimant shall be furnished to the Company
withn 90 days after the insured claimant shaH ascertain the facts giving rise to the
loss or damage. The proof of loss or damage shaH describe the defect in, or lien or
encumbrance on the title, or other matter insured against by this policy which
constitutes the basis of loss or damage and shall state, to the extent possible, the
basis of calculating the amount of the loss or damage. If the Company is prejudiced
by the failure of the insured claimant to provide the required proof of loss or
damage, the Company's obligations to the insured under the policy shaH termnate,
including any liabilty or obligation to defend, prosecute, or continue any litiga-
tion, with regard. to the matter or matters requiring such proof of loss or damage.

In addition, the insured claimant may reasonably be required to submit to
examination under oath by any authorized' representative of the Company and
shall produce for examination, inspection and co.pying, at such reasonable times
and places as may be designated by any authorized representative of the Company,

. aH records, books, ledgers, checks, correspondence and memoranda, whether bear-
ing a date .before or after Date of Policy, which reasonably pertain to the loss çir
damage. Further, if requested by any authorized representative of the Company,
the insured claimant shall grant its permission, in writing, for ani authorized
representative of the Company to examine, inspect and copy all records, books,
ledgers, checks, correspondence and memoranda in the custody or control of a
third party, which reasonably pertain to the loss or damage. All infòrmation
designated as confidential by the insured claimant provided to the Company pursu-
ant to this Section shall. not be disclosed to others unless, in the reasonable judg-
ment of the Company, it is necessar in. the administration of the claim. Failure of
the insured claimant to submit for examination under oath, produce other reas.on-
ably requested information or grant permission to secure reasonably necessary

information from third parties as required in this paragraph shall terminate any
liability of the Company under this PQlicy as to that claim.

6. OPTIONS TO PAY OR OTHERWISE SETTLE CLAIMS: TERMINA-
TION OF LIABILITY
In case of a claim under this policy, the Company shall have the following

additional options:

(a) To Payor Tender Payment of the Amount of Insurance.

(i) To payor tender payment of the amount of insurance under this

policy together with any costs, attorneys' fees and expenses incurred by the insured
claimant, which were authorized by the Company, up to the time of payment or
tender of payment and which the Company is obligated to pay.

(ii) Upon the exercise by the Company of this option, aH liability and
obligations to the insured under this policy, other than to make the payment
required, shall termnate, including any liabilty or obligation to defend, prosecute,

or continue any litigation, and the policy shall be surrendered to the Company for
cancellation.

(b) To Pavor Otherwise Settle With Parties Other than the Insured
or With the Insured Claimant.

(i) to payor otherwise settle with other paries for or in the name of

an insured claimant any claim insured against under this policy, together with any
costs, attorneys' fees and expenses incurred by the insured claimant which were
authorized by the Company up to the time of payment and which the Company is
obligated to pay; or .

(ii) to payor otherwise settle with the insured claimant the loss or

damage provided for under this policy, together with any costs, attorneys' fees and
exjY--Os incurred by the insured claimant which were authorized by the Company
u! time of payment and which the Company is obligated to pay.

Jl the exercise by the Company of either of the options provided for in
paragraphs b(i) or (ii), the Company's obligations to the insured under this policy
for the claimed loss or daage, other than the payments required to be made, shaH

terminate, including any liability or obligation to defend, prosecute or continue
any litigation.

7. DETERMINATION. EXTENT OF LIABILITY AND COINSURNCE
This policy is a contract of indemnity against actual monetar loss or damage

sustained or incurred by the insured claimant who has suffered loss or damage by
reason of matters insured against by this policy and only to the extent herein
described.

(a) The liability of the Company under this policy shaH not exceed the least

of:
(i) the Amount of Insurance stated in Schedule A; or,

(ii) the difference between the value of the insured estate or interest as

insured and the value of the insured estate or interest subject to the defect, lien or
encumbrance insured against by this policy.

(b) In the event the Amount of Insurance stated in Schedule A at the Date

of Policy is less than 80 percent of the value of the insured estate or interest or the
full consideration paid for the land, whichever is less, or if subsequent to the Date
of Policy an improvement is erected on the land which increases the value of the
insured estate or interest by at least 20 percent over the Amount of Insurance
stated in Schedule A, then this Policy is subject to the foHowing:

(i) where no subsequent improvement has ben made, as to any parial

loss, the Company shall only pay the loss pro rata in the proportion that the
amount of insurance at Date of Policy bears to the total value of the insured estate
or interest at Date of Policy; or

(ii) where a subsequent improvement has been made, as .to any parial
loss, the Company shall only pay the loss pro rata in the proportion that 120
percent of the Amount of Insurance stated in Schedule A bears to the sum of the
Amount of Insurance stated in Sçhedule. A and the amount expended for the
improvement.

The provisions of this paragraph shall Dot apply to costs, attorneys' fees and
expenses for which the Company is liable under this policy, and shall only apply to
that portion of any loss which exceeds, in the aggregate, IO percent of the Amount
of Insurance stated in Schedule A.

(c) The Company wil pay only those costs, attorneys' fees and expenses
incurred in accordance with Section 4 of these Conditions arid Stipulations.

8, APPORTIONMENT
If the land described in Schedule A consists of two or more parels which are

not used as a single site, and a loss is .established affecting one .or more of the parcels
but not all, the loss shaH be computed and settled on a pro rata basis as if the amount
of insurance under ths policy was divided pro rata as to the value on Date of Policy
of each separate parcel to the whole, exclusive of any improvements made subse-
quent to Date of Policy, unless a liability or value has otherwise been agred upon
as to each parcel by the Company and the insured. at the time of the issuance of this.
policy and shown by an express statement or by an endorsement attached to this
policy.

9. LIMITATION OF LIABILITY

(a) If the Company est¡blishes the title, or removes the alleged defect, lien
or encumbrance, or cures the lack of a right of access to or from the land, or cures
the claim of unmarketability of title, all as insured, in a reasonably diligent maner
by any method, including litigation and the completion of any appeals therefrom,
it shaH have fully performed its obligations with respect to that matter and shall
not be liable for any loss or damage caused thereby (b) In the event of any

litigÚon, including litigation by the Company or with the Company's consent, the
Company shall have no liability for loss or damage until there has been a final
determination by a court of competent jurisdiction, and disposition of all appeals
therefrom, adverse to the title, as insured.

(c) The Company shaH not be liable for loss or dainage to any insured for
liabilty voluntaly assumed by the insured in settling any claim or suit without the
prior written consent of the Company.

10. REDUCTION OF INSURANCE: REDUCTION OR TERMINATION OF
LIABILITY
All payments under this policy, except payments made for costs, attorneys'

fees and expenses, shall reduce the amount of the insurance pro tanto.

11. LIABILITY NONCUMULATIVE
It is expressly understood that the amount of insurance under this policy shal

be reduced by any amount the Company may pay under any policy insuring a
mortgage to which exception is taen in Schedule B or to which the insured has
agreed, assumed, or taken subject, or which is hereater executed by an insured and
which is a charge or lien on the estate or interest desribe or referred to in Schedule
A, and the amount so paid shall be deemed a payment under this policy to the
insured owner.



12. PAYMENT OF LOSS
(a) No payment shall be made without producing this policy for endorse-

ment of the payment unless the policy has been lost or destroyed, in which case
proof of loss or destrction shall be furnished to the satisfaction of the Company.

(b) When liability and the extent of loss or damage has ben definitely fixed
in accordance with these Conditions and Stipulations, the loss or damage shall be
pay;vIo within 30 days thereafter.

E ,ROGATION UPON PAYMENT OR SE'ILEMENT
~a) The Company's Right of Subrogation.
Whenever the Company shall have settled and paid a claim under this policy,

all right of subrogation shall vest in the Company unaffected by any act of the
insured claimant.

The Company shall be subrogated to and be entitled -to all rights and remedies
which the insured claimant would have had against any person or property in
repect to the claim had this policy not been issued. If requested by the Company,
the insured claimant shall transfer to the Company all rights and remedies against
any person or property necessar in order to perfect this right of subrogation. The
insured claimant shall permit the Company to sue, compromise or settle in the
name of the insured claimant and to use the name of the insured claimant in any
transaction or litigation involving these rights or remedies.

If a payment on account of a claim does not fully cover the loss of the insued
claimant, the Company shall.be subrogated to these rights and remedies in the
proportion which the Company's payment bears to the whole amount of the loss.

If loss -should result from any act of the insured claimant, as stated above, that
act shall not void this policy, but the -Company, in that event, shall be required to
pay only that par of any losses insured against by this policy which shall exceed

the amount, if any, lost to the Company by reason of the impairment by the
insured claimant of the Company's right of subrogation.

(b) The Comnany's Rights Against Non-Insured Obligors.
The Company's right of subrogation against non-insured obligors shall exist

and shall include, without limitation, the rights of the insured to indemnities,
guaranties, other policies of insurance or bonds, notwithstanding any terms or
conditions contained in those instruments which provide for subrogation rights by
reason of this policy.

14. ARBITRATION
Unless prohibited by applicable law, either the Company or the insured may

demand arbitration pursuant to the Title _In~urance Arbitration Rules of the Ameri-
can Arbitration Association. Arbitrable matters may include, but are not Iitnted to,

any controversy or claim between the Company and the insured arising out of or
relating to this policy, any service of the Company in connection with its issuance
or the breach of a policy provision or other obligation. All arbitrable matters when
the Amount of Insurance is $ 1,00,000 or less shall be arbitrated at the option of
either the Company or the insured, All arbitrable matters when the Amount of
Insurance is in excess of $1,00,00 shall be arbitrted only when agreed to by both
the Company and the insured. _ Arbitration pursuant to this policy and under the
Rules in effect on the date the demand for arbitration is made or, at the option of
the insured, the Rules in effect at Date of Policy shall be binding upon the paries,
The award may include attorneys' fees only if the laws of the state in which the
land is located permit a court to award attorneys' fees to a prevailing party.
Judgment upon the award rendered by the Arbitrator(s) may be entered in any court -
- having jurisdiction thereof.

The law of the situs of the land shall apply to an arbitration under the Title
Insurance Arbitration Rules.

A copy of the Rules may be obtained from the Company upon request.

15. LIABILIT LIMITED TO THIS POLICY: POLICY ENTIRE CONTRACT

(a) - This policy together with all endorsements, if any, attached hereto by
the Company is the entire policy and contract between the insured and the Com-
pany. In interpreting any provision of this policy, this policy shall be constred as
a whole.

(b) Any claim of loss or damage, whether or not based on negligence, and
which arses out of the status of the title to the estate or interest covered hereby or
by any action assertng such claim, shall be restrcted to this policy.

(c) No amendment of or endorsement to ths policy can be made except by
a writing endorsed hereon or attached hereto signed by either the President, a Vice
President, the Secretar, an Assistant Secreta, or validating offcer or authorized

signatory of the Company.

16. SEVERABILIT
In the event any- provision of the policy is held invalid or unenforceable under

applicable law, the policy shall be deemed not to include that provision and all
other provisions shall - remain in full force and effect. '

17. NOTICES. WHRE SENT
All notices required to be given the Company and any statement in writing

required to be furnished the Company shall include the number of this policy and
shall be addressed to the Company at 179l. Von Karman Avenue, Suite-300,
Irvine, CA 92614-6253
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LA W OFFICES OF
ROY P. KOZUPSKY & ASSOCIATES, LLP

Ten East 40th Street, Suite 1710, New York, New York 10016
(212) 686-3636. Fax: (212) 686-0976

law(fwillcenter.com

Roy P. Kozupsky *
Norman R. Berkowitz, J.D., CPA ..
Wiliam P. Walzer *

Paul J. Sowell He
Steven L. Kay *
Joseph Klein, J.D., CPA ·

Florida Offce
Robert M. Arlen ..

Florida Partner
Board Certified Tax Lawyer

110 East Atlantic Avenue - Suite 330
Delray Beach, Florida 33444

Telephone: 561-279-1880
Facsimile: 561-278-1995

Lori Weiss, MS Accounting

· Member NY Bar
'" Member FL Bar
Ie Member NJ Bar

New Jersey Offce
700 Plaza Drive

Secaucus, New Jersey 07096
Telephone: 201-592-9390
Facsimile: 201-592-9392Amanda Broudo, Offce Manager

November 20, 2006

New York City Industrial
Development Agency
New York, New York

Re: New York City Industrial Development Agency
Industrial Incentive Program
(2006 J & J Fars Creamery, Inc. and Fisher Foods of Queens
Corp. Project)

Dear Sir/Madam:

This opinion is being furnished to you in connection with the entering into of a straight-lease
transaction by the New York City Industrial Development Agency (the "Agency") for the benefit of J & J
Fars Creamery, Inc, ("J & J") and Fisher Foods of Queens Corp, ("Fisher Foods", together with J & J, the
"Sublessees"), each of which is a corporation organized and existing under the laws of the State of New
York, and J & J Farms Realty Joint Venture (the "Lessee"), which is a joint venture parnership of
businesses organized and existing under the laws ofthe State of New York, pursuant to which the Agency
wil enter into a Lease Agreement, dated as of November 1,2006 (the "Lease Agreement"), between the
Agency and the Lessee, Terms defined in the Lease Agreement have the same meanings herein except as the
context otherwise requires.

We have acted as counsel for the Lessee, the Sublessees, and Michael Oberlander, Pearl Oberlander,
Simon Friedman and Morris Schlager (collectively, the "Individual Guarantors"), and in that capacity, we
have examined the following:

(A) The business certificate of parnership of the Lessee;

(B) The Joint Venture Agreement of the Lessee, date December 15,2005;



(C) The articles of organization for J & J Farms Redevelopment Company, LLC

("Redevelopment Company"), certified by the Secretary of State of the State of New York;

(D) A copy of the operating agreement of Redevelopment Company, certified by a
member of Redevelopment Company;

(E) The certificate of good standing of Redevelopment Company, issued by the Secretar
of State of the State of New York;

(F) The articles of organization for J & J Fars Creamery Company Real Estate, LLC

(the "Real Estate"), certified by the Secretary of State of the State of New York;

(G) A copy of the operating agreement of Real Estate, as amended, certified by a member
of Real Estate;

(H) The certificate of good standing of Real Estate, issued by the Secretary of State of the
State of New York;

(I) The certificate of incorporation of J & J, certified by the Secretary of State of the

State of New York;

(1) A copy of the bylaws of J & J, certified by an officer of the Sublessee;

(K) The certificate of good standing of J & J, issued by the Secretary of State of the State

of New York;

(L) The certificate issued by the Department of Taxation and Finance of the State of New
York relative to the tax status of J & J;

(M) The certificate of incorporation of Fisher Foods, certified by the Secretar of State of
the State of New York;

(N) A copy of the bylaws of Fisher Foods, certified by an offcer of the Sublessee;

(0) The certificate of good standing of Fisher Foods, issued by the Secretary of State of
the State of New York;

(P) The certificate issued by the Deparment of Taxation and Finance of the State of New
York relative to the tax status of Fisher Foods;

(Q) The authorizations ofthe each of Redevelopment Company and Real Estate (each, a
"Parner") authorizing, among other things, the Company Lease Agreement, dated as of
November 1,2006, between the Lessee and the Agency (the "Company Lease"), the Lease
Agreement, the Sublease Agreement, dated as of November 1,2006, between the Lessee and
the Sublessees (the "Sublease Agreement"), the Guaranty Agreement, dated as of November



1, 2006, from the Lessee, the Sublessees and the Individual Guarantors to the Agency (the
"Guaranty Agreement"), a certain Letter of Authorization For Sales Tax Exemption, dated
the date hereof, from the Agency to the Lessee, and the Letter of Representation, dated the
date hereof, executed and delivered by the Lessee, the Sub lessees and the Individual

Guarantors to the Agency (the "Letter of Representation") (the documents referenced in this
paragraph being referred to collectively as the "Lessee Documents");

(R) The authorizations the board of directors of each of the Sublessees authorizing,
among other things, the Sublease Agreement, the Guaranty Agreement and the Letter of
Representation (the documents referenced in this paragraph being referred to collectively as
the "Sublessees Documents");

(S) The Lessee Documents;

(T) The Sublessees Documents;

(U) Title insurance policy numbered and issued on the date hereof by First
American Title Insurance Company of New York (the "Title Company") to the Agency with
respect to the Agency's leasehold interest in the Facility Realty located at 57-48 49th Street,
Maspeth, New York;

(V) A survey ofthe Facility Realty as certified to the Agency and the Title Company; and

(W) The Certificate of Completion for the Facility issued by the New
York City Department of Marine and Aviation.

In addition, we have reviewed our office files pertaining to the Lessee, the Sublessees and the
Individual Guarantors and have discussed the Project and the transactions contemplated with the appropriate
individuals and corporate officials.

Based upon the foregoing and upon such other information and documents and such investigation of
fact and law as we believe necessar to enable us to render this opinion, we are of the opinion that:

1) The Lessee is a joint venture parnership of businesses organzed and validly existing
and in good standing under the laws of the State ofN ew York, and is comprised of the two Parners and has
the power and authority to own its propert and assets and to carr on its business as now being conducted
by it.

2) Each Partner is a limited liability company duly organized, validly existing and in
good standing under the laws of the State of New York, has thé authority to own its propert and assets, to
car on its business as now being conducted by it and to execute and deliver and each of the Lessee

Documents on behalf of the Lessee.



3) Each of the Sublessees is a corporation organized and validly existing and in good
standing under the laws of the State of New York, and has the corporate power and authority to own its
propert and assets and to carryon its business as now being conducted by it.

4) The Lessee has the requisite power and authority to execute and deliver the Lessee
Documents; and each of the Lessee Documents has been duly authorized, executed and delivered by the
Lessee, and each is a legal, valid and binding obligation of the Lessee enforceable against it in accordance
with its terms. The foregoing opinion is qualified only to the extent that the enforceability of each of the
Lessee Documents may be limited by bankruptcy, moratorium or insolvency or other laws affecting
creditors' rights generally and each is subject to general rules of equity (regardless of whether such
enforceability is considered in a proceeding at law or in equity).

5) Each Partner has the power and authority to execute and deliver the Lessees
Documents; and each of the Lessees Documents has been duly authorized, executed and delivered by each
Partner, and each is a legal, valid and bindingjoint and several obligation of each Parner enforceable against
each Partner in accordance with its terms. The foregoing opinion is qualified only to the extent that the
enforceability of each of the Lessees Documents may be limited by banptcy, moratorium or insolvency or

other laws affecting creditors' rights generally and each is subject to general rules of equity (regardless of
whether such enforceability is considered in a proceeding at law or in equity).

6) Each of the Sublessees has the corporate power and authority to execute and deliver
the Sublessees Documents; and each of the Sublessees Documents has been duly authorized, executed and
delivered by the Sublessees, and each is a legal, valid and binding joint and several obligation of each
Sublessee enforceable against each Sublessee in accordance with its terms. The foregoing opinion is
qualified only to the extent that the enforceability of each of the Sublessees Documents may be limited by
bankptcy, moratorium or insolvency or other laws affecting creditors' rights generally and each is subject
to general rules of equity (regardless of whether such enforceability is considered in a proceeding at law or in
equity).

7) Each of the Individual Guarantors has executed and delivered the Guaranty

Agreement and the Letter of Representation (the "Individual Guarantors Documents"), each of which is the
legal, valid and binding joint and several obligation of the Individual Guarantors enforceable against the
Individual Guarantors in accordance with its terms. The foregoing opinion is qualified only to the extent that
the enforceability of each of the Individual Guarantors Documents may be limited by banptcy,
moratorium or insolvency or other laws affecting creditors' rights generally and each is subject to general
rules of equity (regardless of whether such enforceabilty is considered in a proceeding at law or in equity).

8) The execution and delivery by the Lessee of the Lessee Documents do not, and the

performance by the Lessee of its obligations thereunder will not, (i) constitute a violation of any provision of
law, order, regulation or decree of any cour or agency of government, the parnership agreement of the
Lessee or its business certificate, any j oint ventue agreement of the Lessee, or of any indenture, mortgage,
deed, trst agreement or other instruent to which the Lessee is a par or any of its property is subject or by
which it or any of its propert is bound, or (ii) conflict with or result in a breach of or constitute (with due



notice and/or lapse of time ) a default under its organizational documents or any such indenture, agreement or
other such instrument of the Lessee.

9) The execution and delivery by each Partner of the Lessees Documents do not, and the
performance by each Parner of its respective obligations thereunder wil not, (i) constitute a violation of any
provision of law, order, regulation or decree of any court or agency of government, the articles of
organization of either Partner or its operating agreement, or of any indenture, mortgage, deed, trust
agreement or other instrument to which either Parner is a party or to which any of its property is subject or
by which it or any of its property is bound, or (ii) conflct with or result in a breach of or constitute (with due
notice and/or lapse oftime) a default under its articles of organization or operating agreement or any such
indenture, agreement or other such instrument.

10) The execution and delivery by the Sublessees ofthe Sublessees Documents do not,

and the performance by each of the Sublessees of its respective obligations thereunder wil not, (i) constitute
a violation of any provision of law, order, regulation or decree of any court or agency of government, the
certificate of incorporation of either of the Sublessees or its bylaws, or of any indenture, mortgage, deed,
trust agreement or other instrument to which either of the Sublessees is a party or to which any of its
propert is subject or by which it or any of its property is bound, or (ii) conflict with or result in a breach of
or constitute (with due notice and/or lapse of time) a default under its certificate of incorporation or bylaws
or any such indenture, agreement or other such instrument.

11) The execution and delivery by the Individual Guarantors of the Individual Guarantors
Documents do not, and the performance by each ofthe Individual Guarantors of its respective obligations
thereunder wil not, (i) constitute a violation of any provision oflaw, order, regulation or decree of any cour
or agency of governent, or of any indenture, mortgage, deed, trust agreement or other instruent to which
any of the Individual Guarantors is a party or any of their respective propert is subject or by which any of
the Individual Guarantors or any of their respective propert is bound, or (ii) conflct with or result in a
breach of or constitute (with due notice and/or lapse of time) a default under any such indenture, agreement
or other such instrument.

12) The exceptions set forth in the Title Insurance Policy issued to the Agency with
respect to the Facility Realty do not impair good and marketable title to the property affected thereby or the
use ofthe Facility for the purpose for which it is to be leased by the Agency to the Lessee as set forth in the
Lease Agreement.

13) The Lessee has duly authorized the taking of any and all action necessary at the date
hereof to car out and give effect to the transactions contemplated to be performed on its par by the Lessee

Documents,

14) Each Parner has duly authorized the taking of any and all action necessar at the date
hereof to car out and give effect to the transactions contemplated to be performed on its par by the Lessee

Documents.

15) Each ofthe Sublessees has duly authorized the taking of any and all action necessar
at the date hereof to car out and give effect to the transactions contemplated to be performed on its part by

the Sublessees Documents.



16) There is no action, suit, proceeding or investigation at law or in equity with respect to
the Lessee by or before any court, public board or body, pending or threatened against or affecting the
Lessee, nor do we know of any basis for any such pending or threatened action, suit, proceeding or
investigation, wherein an unfavorable decision, ruling or finding on an issue raised by a party thereto would
materially adversely affect the financial condition of the Lessee or the transactions contemplated by, or the
validity or enforceability of, any of the Lessee Documents.

17) There is no action, suit, proceeding or investigation at law or in equity with respect to
either Partner by or before any court, public board or body, pending or threatened against or affecting either
Parner, nor do we know of any basis for any such pending or threatened action, suit, proceeding or
investigation, wherein an unfavorable decision, ruling or finding on an issue raised by a party thereto would
materially adversely affect the financial condition of either Partner or the transactions contemplated by, or
the validity or enforceability of, any of the Lessees Documents.

18) There is no action, suit, proceeding or investigation at law or in equity with respect to
either of the Sublessees by or before any court, public board or body, pending or threatened against or
affecting either of the Sublessees, nor do we know of any basis for any such pending or threatened action,
suit, proceeding or investigation, wherein an unfavorable decision, ruling or finding on an issue raised by a

par thereto would materially adversely affect the financial condition of either of the Sub lessees or the
transaCtions contemplated by, or the validity or enforceability of, any of the Sublessees Documents.

19) There is no action, suit, proceeding or investigation at law or in equity with respect to
any of the Individual Guarantors by or before any court, public board or body, pending or threatened against
or affecting any of the Individual Guarantors, nor do we know of any basis for any such pending or
threatened action, suit, proceeding or investigation, wherein an unfavorable decision, ruling or finding on an
issue raised by a par thereto would materially adversely affect the financial condition of any of the
Individual Guarantors or the transactions contemplated by, or the validity or enforceability of, any of the
Individual Guarantors Documents,

20) To the best of my knowledge, after due inquiry, the operation ofthe Facility by the
Lessee and Sub lessees in the manner currently contemplated and as described in the Lease Agreement wil
not conflct with the Certificate of Completion for the Facility.

21) The operation of the Facility by the Lessee and Sublessees in the manner presently
contemplated and as described in the Lease Agreement wil not conflct with any order, consent decree or
other remediation plan issued or approved by a court, administrative or regulatory body under any federal,
state or local environmental laws, rules or regulation, Additionally, the Lessee and the Sublessees have
identified or wil timely identify and obtain any and all necessar approval, licenses, permits, rights, releases
and/or clearances that may be necessary for the repair and/or renovations contemplated in the Lease
Agreement.

22) No environmental licenses and permits are necessar for the Lessee and Sublessees to
operate the Facilty in the maner presently contemplated and as described in the Lease Agreement.



23) All consents, approvals and authorizations, if any, of any governmental authority,

agency, quasi-governmental agency or private corporation required on the part ofthe Lessee in connection
with the execution and delivery of the Lessee Documents have been duly obtained, and the Lessee has
complied with all applicable provisions of law, if any requiring any designation, declaration, filing,
registration and/or qualification with any governmental authority in connection with such execution and
delivery.

24) All consents, approvals and authorizations, if any, of any governental authority,
agency, quasi-governmental agency or private corporation required on the par of each Parner in connection
with the execution and delivery of the Lessees Documents have been duly obtained, and each Partner has
complied with all applicable provisions of law, if any, requiring any designation, declaration, fiing,
registration and/or qualification with any governental authority in connection with such execution and
delivery.

25) All consents, approvals and authorizations, if any, of any governmental authority,

agency, quasi-governmental agency or private corporation required on the part of each Sublessee in
connection with the execution and delivery of the Sublessees Documents have been duly obtained, and each
Sublessee has complied with all applicable provisions of law, if any, requiring any designation, declaration,
fiing, registration and/or qualification with any governental authority in connection with such execution
and delivery.

26) All consents, approvals and authorizations, if any, of any governental authority
required on the par of the Individual Guarantors in connection with the execution and delivery of the

Individual Guarantors Documents have been duly obtained, and the Individual Guarantors have complied
with all applicable provisions oflaw, if any, requiring any designation, declaration, fiing, registration and/or
qualification with any governental authority in connection with such execution and delivery,

27) Pursuant to the Company Lease, the Agency has been vested with a valid leasehold

estate in the Facility,

28) The Sublessees have, pursuant to the Sublease Agreement, assumed in writing and
agreed to keep and perform all ofthe terms ofthe Lease Agreement on the part of the Lessee to be kept and
performed, and the Sublease Agreement does not legally impair in any respect the obligations of the Lessee
under the Lease Agreement for the payment of all rents nor for the full performance of all of the terms,
covenants and conditions of the Lease Agreement.

All counsel to any of the paries to this transaction may rely on this letter as if it were addressed
specifically to them.

/ fl",I(J tf



28

~



New York City
Industrial Development Agency

110 William Street, New York, NY 10038
212/619.5000, Fax: 212/312.3908
ww.nycedc.com/nycida

LETTER OF AUTHORIZATION FOR SALES TAX EXEMPTION

EXPIRATION DATE: March 31, 2007

November 20, 2006

TO WHOM IT MAY CONCERN

Re: New York City hidustral Development Agency
(2006 J & J Creamery hic. and Fisher Foods ofOueens Corp.)

Ladies and Gentlemen:

The New York City Industrial Development Agency (the "Agency"), by this notice,
hereby advises you as follows:

. 1. The Agency constitutes a c.sfrate governental agency and a public

benefit corporation under the laws of the State ~ ork, and therefore, in the exercise of its
governental fuctions, is exempt fræm th tion of any New York State. or New York City

sales and use tax. As an exempt al entity, no exempt organization identification
number has been issued to the Agenc . is one required.

2, Pursuant to resolutions adopted by the Agency on August 9, 2005 and

April 11, 2006, and a certain Lease Agreement, dated as of November 1, 2006 (the "Lease
Agreement"), between the Agency and J & J Farms Realty Joint Ventue, a New York joint
venture parnership of businesses (the "Company"), the Agency has authorized the Company to
act as its agent for the improvement of a commercial facilty (the "Facilty") the renovation of an
approximately 77,420 square foot parcel of land and an approximately 57,430 square foot

building thereon (including but not limited to the improvement of the staging area, loading dock,
new offces, refrgeration and security systems), located at 57-48 49th Street, Maspeth, New
York 11378, all for use in the distrbution of assorted food products (the "Project"), for use and
occupancy by the Company and its permitted sublessees, J & J Farms Creamery, hic., a New
York corporation, and Fisher Foods of Queens Corp., a New York corporation (collectively, the
"Sub lessees").

3. hi connection with such resolution, the Lease Agreement and this Sales

Tax Letter and pursuant to the authority therein granted, the Agency authorizes the Company to
act as its agent in connection with the renovation of the Project and authorizes the Company to
use this Sales Tax Letter as its agent only for the payment of the costs of building materials and
building fixtures, as described in Exhibit A attached hereto, for such renovation of the Project.

511945.1 029221 LTR



2.

4. As agent for the Agency, the Company agrees that each contract,

agreement, invoice, bill or purchase order entered into by the Company as agent for the Agency
for the renovation ofthe Project shall include language in substantially the following form:

"This (contract, agreement, invoice, bil or purchase order) is being
entered into by J & J Fars Realty Joint Ventue, a New York
joint venture parnership of businesses (the "Agent"), as agent for
and on behalf of the New York City hidustrial Development

Agency (the "Agency") in connection with a certain project of the
Agency for the Agent being the improvement of a commercial

facility (the "Facilty"), consisting of the renovation of an
approximately 77,420 square foot parcel of land and an

approximately 57,430 square foot building thereon (including but
not limited to the improvement of the staging area, loading dock,
new offces, refrgeration and securty systems), located at 57-48

49th Street, Maspeth, New York 11378, all for use in the
distrbution of assorted food products (the "Project"). The building
materials and fixtues (excluding trail fixtues) and capital
improvements to be used for the Pr . '.P'Slwhich are the subject of
this (contract, agreement, invoic or purchase order) shall be
exempt from the sales and us ::ëlèyied by the State of New York
~d The City of New YI1,) '" tichase~ and used in accordance
with the terms and condltlpns set forth II the attached Sales Tax
Letter of the Agency, and the Agent hereby represents that this
(contract, agreement, invoice, bil or purchase order) is in
compliance with the terms of the Sales Tax Letter. This (contract,
agreement, invoice, bil or purchase order) is nomecourse to the
Agency, and the Agency shall not be directly or indirectly or
contingently liable or obligated hereunder in any maner or to any
extent whatsoever, and the Agent shall be the sole pary liable
hereunder. By execution or acceptance of ths (contract,
agreement, invoice, bil or purchase order), the (vendor or

contractor) hereby acknowledges and agrees to the terms and
conditions set forth in this paragraph."

5. The acquisition of building materials and building fixtures constituting a
par of the Project shall be exempt from the sales and use tax levied by the State of New York
and The City of New York on the condition that (i) such building materials and building fixtures
are separately identifiable property of the Agency, and (ii) any such propert shall have a useful
life of one year or more, and shall solely be for the use of the Company and the Sub lessees at the
Facility, and for no other entity and at no other location, and be effected by and at the sole cost of
the Company,

6. The Agency shall have no liability or performance obligations under any
contract, agreement, invoice, bil or purchase order entered into by the Company as agent for the

511945.1'029221 LTR



3.

Agency hereunder. The Agency shall not be liable, either directly or indirectly or contingently,
upon any such contract, agreement, invoice, bill or purchase order in any manner and to any
extent whatsoever, and the Company shall be the sole pary liable thereunder.

7. By execution by the Company of its acceptance of the terms of this Sales
Tax Letter, the Company agrees to accept the terms hereof and represents and warants to the
Agency that the use of this Sales Tax Letter by the Company is strictly for the purposes above
stated.

8, Accordingly, until the earlier of (i) the Expiration Date referred to above,
(ii) the completion of the Project as provided in Section 2.2 of the Lease Agreement, (iii) the
termnation of the Lease Agreement, or (iv) the receipt by the Company of notice from the
Agency of the termnation of this Sales Tax Letter (in each case as so terminated, the
"Termination Date"), all vendors, contractors and subcontractors are hereby authorized to rely on
this Sales Tax Letter (or on a photocopy or fax of this Sales Tax Letter) as evidence that
purchases of the Project property, to the extent effecteg. by the Company (or by a contractor or
subcontractor engaged,by the Company) as agent f~~l Agency, are exempt from all New York
State and New York City sales and use taxes, .. ,.1;

9. Notwithstanding provisions in the Lease Agreement, ten (10)
days prior to the expiration of this Ie essee shall surender this letter to the Agency for

anual renewaL. The Lessee may contin to use a facsimile copy ofthis Authorization for Sales
Tax Exemption until its stated expiration date. Withi ten (10) days of receipt of ths letter, the
Agency, if required, shall provide such anual renewal of the letter to the Lessee as provided in
the Lease Agreement.

10.
using the Facility.

The Agency fuher appoints the Sub lessees its agents for puroses of

(hitentionally Left Blan)
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The signature of a representative of the Company and the Sublessees where
indicated below will indicate that the Company and the Sub lessees have accepted the terms
hereof.

NEW YORK CITY INDUSTRIAL
DEVELOPMENT AG NCY

By:
Ma e . Babis
Deputy Executive Director

ACCEPTED AN AGREED TO BY:

J & J FARS REALTY JOINT VENTURE
By Its Joint Ventue Parers

9;7

J & J Fars Redevelo 'F~ompany, LLC

By:

J & J Fars Creamery Company Real Estate, LLC

By J & J Fars Crean ) hic., Member

J & J FARS CREA1'~lJji,gY, INC.
Jø'\~

By:

rr
FISHER FOODS ~l1~tNS CORP.

~'~~~',i'~~~ll~r;$~' (V
/i.J "" '''i\~~."'''. "'.'. "'.".. .'J$., .y t:-¡~tBy: !:¡;;' .

Micha~ber1ander
President
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Exhibit A

Exemptions from sales or use tax relating to the acquisition of building materials
and building fixtues for incorporation within the Facility Realty.

..~~~;~
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J&J FARS REALTY JOINT VENTUR

November 20,2006

New York City Industrial Development Agency
110 Wiliam Street
New York, New York 10038
Attn: Executive Director

Ladies/Gentlemen:

Reference is hereby made to that certain Lease Agreement (the "Lease
Agreement"), dated as of November 1, 2006, between J&J Farms Realty Joint Venture, a
joint venture partnership of businesses organized under the laws of the State of New York
("Lessee"), and New York City Industrial Development Agency (the "Agency"),
Capitalized terms used but not otherwse defined herein shall have the meanings ascribed
to such terms in the Lease Agreement.

In order to induce the Agency to enter into the Lease Agreement, the
Lessee hereby undertakes, covenants and warrants to use its best efforts to procure the
endorsement on form CG T4 91 11 88 (attached hereto as Exhibit A) to its commercial
general liabilty policy (policy # Y-630-773X4827-TIA-06) wherein the Agency is listed
as an additional insured prior to the initiation of any renovations and/or construction at
the subject premises. The Lessee shall provide to the Agency prompt written evidence of
the aforementioned endorsement taking effect.

The Lessee hereby acknowledges and agrees that its failure to pedorm the
obligations set forth above within the time period provided shall be deemed to constitute
a material breach under the Lease Agreement, and if not cured shall constitute an Event
of Default thereunder and the Agency shall have the right to exercise the remedies set
forth therein.

The Lessee hereby affrms that this agreement does not constitute a waiver
of any of the Agency's rights or remedies under the Lease Agreement.

The Lessee agrees to indemnify the Agency for any and all claims,
damages, losses, liabilities, obligations, penalties, actions, judgments, suits, costs,
expenses or disbursements of any kind or nature whatsoever (including, but not limited
to, reasonable attorneys' fees) which the Agency may incur or be subject to, directly, or
indirectly, (or which may be claimed against the Agency by any person whatsoever) by
reason of or in connection with the failure to procure the aforementioned endorsement.

512575.1029221 L1R



Very truly yours,

J & J FARMS REALTY JOINT
VENTURE
By its Joint Venture Parners

J & J Farms Redevelopment Company, LLC

ByJM~~~
Michael Oberlander
Member

J & J Farms Creamery Company Real Estate, LLC
By J & JFarms Creamery, Inc., Member

BY~~
Michael Oberlander
President
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POLICY NUMBER:

COMMERCIAL GENERAL LIABILITY
ISSUE DATE:

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

ADDITIONAL INSURED-DESIGNATED PERSON
OR ORGANIZATION

This endorsement modifies insurance provided under the following:

COMMERCIAL GENERAL LIABILITY COVERAGE PART

SCHEDULE

Name of person or organization:

WHO IS AN INSURED (Section II) is amended to include as an insured the person or organization shown in the
Schedule as an insured but only with respect to liabilty arising out of your acts or omissions.

CG T4 91 11 88 Copyright, Insurance Services Offce, Inc., 1984 Page 1 of 1
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MEMORANDUM OF CLOSING

(2006 J & J Fars Creamery, Inc. and Fisher Foods of Queens Corp. Project)

of

New York City hidustrial Development Agency
New York, New York

November 20, 2006

The pre-closing of the above captioned straight lease project took place at the
offices of Hawkins Delafield & Wood LLP, One Chase Manhattan Plaza, New York, New York
at ten o'clock a.m. on November 20,2006

All terms used herein shall have the same meaning as those used in the Lease
Agreement, dated as of November 1, 2006, between New York City Industrial Development
Agency (the "Agency") and J & J Farms Realty Joint Venture, as lessee (the "Lessee").

i. Prior to the closing the following had occurred:

(A) J & J Farms Creamery, Inc. and Fisher Foods of Queens Corp.

(collectively, the "Sub lessees") submitted its application to the Agency
requesting the Agency to provide financial assistance through its hidustrial
hicentive Program for the improvement of a commercial facility (the
"Facility"), consisting of the renovation of an approximately 77,420
square foot parcel of land and an approximately 57,430 square foot

building thereon (including but not limited to the improvement of the
staging area, loading dock, new offces, refrigeration and security
systems), located at 57-48 49th Street, Maspeth, New York 11378, all for
use in the distribution of assorted food products (the "Project").

(B) On April 11, 2006, the Agency adopted a resolution (i) authorizing the
Project and undertaking to permit the financial assistance for the Project
and to sublease the Facility Realty to the Lessee, (ii) authorizing the
execution and delivery of the Lease Agreement and the taking of other
action in connection therewith, and (iii) authorizing and approving matters
related to the Proj ect.

II. There were represented at the closing the following parties:

(A) New York City hidustral Development Agency

By: Paul Reilly, Esq.

(B) Hawkins Delafield & Wood LLP

By: J. Sarah Kim, Esq.
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(C) J & J Farms Realty Joint Venture

By: Michael Oberlander

(D) J & J Fars Creamery, Inc.

By: Michael Oberlander

(E) Fisher Foods of Queens Corp.

By: Michael Oberlander

(F) Michael Oberlander

(G) Pearl Oberlander

(H) Simon Friedman

(1) Morrs Schlager

(J) Moshe Urbach

(K) Law Offices of 
Roy P. Kozupsky & Associates LLP

By: William P. Walzer, Esq.

(L) Cityone Real Estate & Financing

By: Robert Morel

(M) The Judicial Title Insurance Agency LLC on behalf of First American
Title Insurance Company of New York

By: Kevin Regan

III. The Closing - All transactions at the Closing were deemed to have taken place

simultaneously, and no transactions were deemed to have been completed and no
document was deemed to have been delivered unless and until all transactions were
completed and all documents delivered.

IV. At the Closing all of the documents specified in the Table of Contents to the Record of
Proceeding were delivered.

2
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