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AGENCY LEASE AGREEMENT 

This AGENCY LEASE AGREEMENT, made and entered into as of August 1, 
2012 (this "Agreement"), by and between NEW YORK CITY INDUSTRIAL 
DEVELOPMENT AGENCY, a corporate governmental agency constituting a body corporate 
and politic and a public benefit corporation of the State of New York, duly organized and 
existing under the laws of the State of New York, having its principal office at 110 William 
Street, New York, New York 10038, party of the first patt, and the Lessee, patty of the second 
part (capitalized terms used but not defined herein shall have the respective meanings assigned to 
such terms in Section 1.1 of this Agreement); 

WITNESSETH: 

WHEREAS, the Enabling Act authorizes and provides for the creation of 
industrial development agencies in the several counties, cities, villages and towns in the State 
and empowers such agencies, among other things, to acquire, construct, reconstruct, lease, 
improve, maintain, equip and furnish land, any building or other improvement, and all real and 
personal properties, including machinery and equipment deemed necessary in connection 
therewith, whether or not now in existence or under construction, which shall be suitable for 
manufacturing, warehousing, research, commercial, civic or industrial purposes, to the end that 
such agencies may be able to promote, develop, encourage, assist and advance the job 
opportunities, health, general prosperity and economic welfare of the people of the State and to 
improve their prosperity and standard of living; and 

WHEREAS, pursuant to and in accordance with the provisions of the Enabling 
Act, the Agency was established by the Agency Act for the benefit of the City and the 
inhabitants thereof; and 

WHEREAS, to accomplish the purposes of the Act, the Agency has entered into 
negotiations with the Lessee and the Sublessee for a "project" within the meaning of the Act 
within the tenitorial boundaries of the City and located on the Land described in Exhibit A -
"Description of the Land"; and 

WHEREAS, the Project will futther the purposes of the Act and promote job 
opportunities for the benefit of the City and the inhabitants thereof; and 

WHEREAS, to facilitate the Project, the Agency, the Lessee and the Sublessee 
have entered into negotiations to enter into a Straight-Lease Transaction pursuant to which (i) the 
Lessee has leased the Facility Realty to the Agency pursuant to the Company Lease, (ii) the 
Agency will sublease the Facility Realty, and lease the Facility Personalty, to the Lessee 
pursuant to this Agreement, and (iii) the Lessee will sub-sublease the Facility Realty, and 
sublease the Facility Personalty, to the Sublessee pursuant to the Sublease Agreement; and 

WHEREAS, in furtherance of the Straight-Lease Transaction, the Agency 
adopted its Inducement Resolution and its Authorizing Resolution inducing and authorizing the 
undertaking of the Project and the Project Work, the lease of the Facility Realty by the Lessee to 
the Agency, the sublease of the Facility Realty and the lease of the Facility Personalty by the 



Agency to the Lessee, and the sub-sublease of the Facility Realty and the sublease of the Facility 
Personalty by the Lessee to the Sublessee; and 

WHEREAS, the provision by the Agency of Financial Assistance to the Lessee 
and the Sublessee through a Straight-Lease Transaction has been detennined to be necessary to 
induce the Sublessee to remain and expand its operations within the City and not otherwise 
relocate the same outside of the City; and if the Agency does not provide such Financial 
Assistance, the Sublessee could not feasibly proceed with the Project; and 

WHEREAS, the cost of the Project is being fi nanced in accordance with the 
Project Finance Plan; 

NOW, THEREFORE, in consideration of the premises and the respective 
representations and agreements hereinafter contained, the parties hereto agree as follows: 
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ARTICLE I 

DEFINITIONS AND CONSTRUCTION 

Section 1.1. Definitions. In addition to the definitions set forth in Sections 
5.1 (a), 5.3(a), 5.4 and 8.1 (a), the following terms shall have the respective meanings in this 
Agreement: 

Act shall mean, collectively, the Enabling Act and the Agency Act. 

Additional Improvements shall mean any buildings, structures, foundations, 
related facilities, fixtures, and other improvements constructed, erected, placed and/or installed 
on, under and/or above the Land, when such improvements are not part of the Project Work, 
including but not be limited to all replacements, improvements, additions, extensions and 
substitutions to the Existing Improvements and/or the Project Improvements. 

Additional Rent shall have the meaning set forth in Section 4.3(b 

Adjusted CRET shall have the meaning set forth in Section 5.1. 

Adjusted ELT shall have the meaning set forth in Section 5.1. 

Adjustment Date(s) shall have the meaning set forth in Section 5.1. 

An Affiliate of a Person shall mean a Person that directly or indirectly through 
one or more intermediaries Controls, or is under common Control with, or is Controlled by, such 
Person. 

Agency shall mean the New York City Industrial Development Agency, a 
corporate governmental agency constituting a body corporate and politic and a public benefit 
corporation of the State, duly organized and existing under the laws of the State, and any body, 
board, authority, agency or other governmental agency or instrumentality which shall hereafter 
succeed to the powers, duties, obligations and functions thereof. 

Agency Act shall mean Chapter 1082 of the 1974 Laws of New York, as 
amended. 

Agr·eement shall mean this Agency Lease Agreement, dated as of the date set 
forth in the first paragraph hereof, between the Agency and the Lessee, and shall include any and 
all amendments hereof and supplements hereto hereafter made in conformity herewith. 

Annual Administrative Fee shall mean that annual administrative fee established 
from time to time by the Agency's Board of Directors as generally applicable to Entities 
receiving or that have received Financial Assistance (subject to such exceptions from such 
general applicability as may be established by the Agency's Board of Directors). 

Approved Facility shall mean the Facility as occupied, used and-operated by the 
Sublessee substantially for the Approved Project Operations, including such other activities as 
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may be substantially related to or substantially in support of such operations, all to be effected in 
accordance with this Agreement. 

Approved Project Operations shall mean use of the facility located at 353 
Stanley A venue, Brooklyn, New York 11 207, by the Sublessee for the application of 
architectural coatings to metal extrusions, panels, doors and window assemblies, and other 
fabricated pm1s used mainly in the construction industry. 

Authorized Representative shall mean, (i) in the case of the Agency, the 
Chairperson, Vice Chairperson, Treasurer, Assistant Treasurer, Secretary, Assistant Secretary, 
Executive Director, Deputy Executive Director, General Counsel or Vice President for Legal 
Affairs, or any other officer or employee of the Agency who is authorized to perform specific 
acts or to discharge specific duties, (ii) in the case of the Lessee, a person named in Exhibit C -
"Authorized Representative", or any other officer or employee of the Lessee who is authorized to 
perform specific duties hereunder or under any other Project Document and of whom another 
Authorized Representative ofthe Lessee has given written notice to the Agency, (iii) in the case 
of the Sublessee, a person named in Exhibit C - "Authorized Representative", or any other 
officer or employee of the Sublessee who is authorized to perform specific duties hereunder or 
under any other Project Document and of whom another Authorized Representative of the 
Sublessee has given written notice to the Agency, (iv) in the case of any Guarantor which shall 
constitute an Entity (other than the Lessee or the Sublessee), a person named in Exhibit C ­
"Authorized Representative", or any other officer or employee of such Guarantor who is 
authorized to perform specific duties hereunder or under any other Project Document and of 
whom another Authorized Representative of such Guarantor has given written notice to the 
Agency, and (v) in the case of any individual Guarantor, such individual Guarantor; provided, 
however, that in each case for which a certification or other statement of fact or condition is 
required to be submitted by an Authorized Representative to any Person pursuant to the terms of 
this Agreement or any other Project Document, such certificate or statement shall be executed 
only by an Authorized Representative in a position to know or to obtain knowledge of the facts 
or conditions that are the subject of such certificate or statement. 

Authorizing Resolution shall mean the resolution of the Agency adopted on May 
8, 20 12 providing for Financial Assistance and authorizing the Project Documents to which the 
Agency is a party. 

Average Employee Number shall have the meaning set forth in Section 5.1 . 

Base Rent shall mean the rental payment described in Section 4.3(a). 

Benefits shall have the meaning set forth in Section 5.4(a). 

Business Day shall mean any day that shall not be: 

(i) a Saturday, Sunday or legal holiday; 

(ii) a day on which banking institutions in the City are authorized by 
law or executive order to close; or 
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(iii) a day on which the New York Stock Exchange is closed. 

Cessation Date shall have the meaning set forth in Section 5.1. 

City shall mean The City ofNew York, New York. 

Claims shall have the meaning set forth in Section 8.2(a). 

Commencement Date shall mean August 23, 2012, on which date this 
Agreement was executed and delivered. 

Company Lease shall mean the Company Lease Agreement, dated as of the date 
hereof, between the Lessee, as landlord, and the Agency, as tenant, as the same may be amended 
and supplemented in accordance with its te1ms and as permitted by the terms thereof. 

Completed Improvements Rentable Square Footage shall mean approximately 
10,700 rentable square feet, the rentable square footage of the Improvements upon completion of 
the Project Work. 

Completion Date shall mean August 1, 2013. 

Control or Controls, including the related terms "controlled by" and "under 
common control with", shall mean the power to direct the management and policies of a Person 
(x) through the ownership, directly or indirectly, of not less than a majority of its voting 
securities, (y) through the right to designate or elect not less than a majority of the members of 
its board of directors or trustees or other Governing Body, or (z) by contract or otherwise. 

CRET shall have the meaning set forth in Section 5.1. 

DLP shall have the meaning set forth in Section 5.1. 

DOL shall have the meaning set f011h in Section 8.7(c). 

Due Date shall have the meaning set forth in Section 9.8. 

EL T shall have the meaning set forth in Section 5.1. 

Employment Information shall have the meaning set forth in Section 8.7(c). 

Enabling Act shall mean the New York State Industrial Development Agency 
Act, constituting Title I of Article 18-A of the General Municipal Law, Chapter 24 of the 
Consolidated Laws of New York, as amended. 

Entity shall mean any of a corporation, general pa11nership, limited liability 
company, limited liability partnership, joint stock company, trust, estate, unincorporated 
organization, business association, tribe, firm, joint venture, governmental authority or 
governmental instrumentality, but shall not include an individual. 
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Environmental Audit shall mean that cettain Phase I Environmental Site 
Assessment Repoti dated March 28, 2012, prepared by the Environmental Auditor 

Environmental Auditor shall mean Middleton Environmental, Inc. 

Equivalent Full Time Employee(s) shall have the meaning set forth in Section 
5.1. 

Equivalent Full Time Employee Number shall have the meaning set forth in 
Section 5 .1. 

Estimated Project Cost shall mean $1,125,000. 

Event of Default shall have the meaning specified in Section 9 .1. 

Exempt Fixtures shall mean those fixtures (and their components) to be acquired 
by or on behalf of the Agency pursuant to the Sales Tax Letter as part of the Project Work and 
which are to be part of the Improvements and incorporated in the Facility Realty. 

Exempt Materials shall mean those construction materials (exclusive of fixtures 
or their components) to be acquired by or on behalf of the Agency pursuant to the Sales Tax 
Letter as part of the Project Work and which are to be incorporated in the Improvements. 

Exempt Mortgage shall have the meaning specified in Section 5.3(a). 

Exempt Personalty shall mean those items of machinery, equipment and other 
items of personalty (exclusive of Exempt Materials and Exempt Fixtures) to be acquired by or on 
behalf of the Agency pursuant to the Sales Tax Letter as part of the Project Work for installation 
and use at the Facility Realty; provided, however, that "Exempt Personalty" shall not include 
" Ineligible Personalty". 

Exempt Property shall mean, collectively, the Exempt Fixtures, the Exempt 
Materials and the Exempt Personalty. 

Existing Facility Property shall have the meaning set f01th in Section 3.6(a). 

Expiration Date shall mean June 30, 2038. 

Existing Improvements shall mean, if any, all buildings, structures, foundations, 
related facilities, fixtures, and other improvements erected, placed and/or situated on, over and/or 
under the Land and existing on the Commencement Date other than all or any part of the 
foregoing that (i) is intended to be demolished as part of the Project Work, and (ii) is in fact 
demolished by the Completion Date. 

Facility shall mean, collectively, the Facility Personalty and the Facility Realty. 

Facility Personalty shall mean the Exempt Personalty, described in Exhibit B -
"Description of the Facility Personalty", together with all repairs, replacements, improvements, 
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substitutions and renewals thereof or therefor, and all parts, additions and accessories 
incorporated therein or affixed thereto. Facility Personalty shall, in accordance with the 
provisions of Sections 3.6 and 6.4, include all property substituted for or replacing items of 
Facility Personalty and exclude all items of Facility Personalty so substituted for or replaced, and 
further exclude all items of Facility Personalty removed as provided in Section 3 .6. 

Facility Realty shall mean, collectively, the Land and the Improvements. 

Final Project Cost Budget shall mean that certain budget of costs paid or 
incurred for the Project to be submitted by the Lessee pursuant to Section 3.3(f) upon completion 
of the Project. 

Financial Assistance shall have the meamng assigned to that term 111 the 
Enabling Act. 

Fiscal Year shall mean a year of 365 or 366 days, as the case may be, 
commencing on January 1 and ending on December 31 of each calendar year, or such other fiscal 
year of similar length used by the Lessee and the Sublessee for accounting purposes as to which 
the Lessee shall have given prior written notice thereof to the Agency at least ninety (90) days 
prior to the commencement thereof. 

Fixed Date Deliverables shall have the meaning set f01ih in Section 9.8(a)(ii). 

GAAP shall mean those generally accepted accounting principles and practices 
that are recognized as such by the American Institute of Certified Public Accountants or by the 
Financial Accounting Standards Board or through other appropriate boards or committees 
thereof, and that are consistently applied for all periods, after the Commencement Date, so as to 
properly reflect the financial position of the Lessee or the Sublessee, as applicable, except that 
any accounting principle or practice required to be changed by the Financial Accounting 
Standards Board (or other appropriate board or committee of the said Board) in order to continue 
as a generally accepted accounting principle or practice may be so changed. 

Goveming Body shall mean, when used with respect to any Person, its board of 
directors, board of trustees or individual or group of individuals by, or under the authority of 
which, the powers of such Person are exercised. 

Guarantors shall mean, collectively, the Lessee, the Sublessee and each other 
Person as shall be a Guarantor under the Guaranty Agreement, and their respective permitted 
estates, administrators, successors and assigns. 

Guaranty Agreement shall mean the Guaranty Agreement, dated as of even date 
herewith, from the Guarantors to the Agency, and shall include any and all amendments thereof 
and supplements thereto hereafter made in conformity therewith. 

Hazardous Materials shall include any flammable explosives, radioactive 
materials, hazardous materials, hazardous wastes, hazardous or toxic substances, or related 
materials defined in the Comprehensive Environmental Response, Compensation, and Liability 
Act of 1980, as amended (42 U.S.C. Sections 9601, et seq.), the Hazardous Materials 
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Transportation Act, as amended ( 49 U.S. C. Sections 5101, et seq.), the Resource Conservation 
and Recovery Act, as amended ( 42 U.S.C. Sections 690 I, et seq.), and in the regulations adopted 
and publications promulgated pursuant thereto, or any other federal, state or local environmental 
law, ordinance, rule, or regulation. 

Implementation Datc(s) shall have the meaning set forth in Section 5. 1. 

Impositions shall have the meaning set forth in Section 8.17(a). 

Improvements shall mean, collectively, the Existing Improvements, if any, and 
the Project Improvements and any Additional Improvements. In the alternative, " Improvements" 
shall mean: (i) all buildings, structures, foundations, related facilities and other improvements 
existing on the Commencement Date and erected or situated on the Land, if any, and (ii) any 
other buildings, structures, foundations and related facilities and other improvements erected or 
constructed on the land throughout the term of this Agreement (including any improvements or 
demolitions made as part of the Project Work pursuant to Section 3.3), and (iii) all other 
replacements, improvements, additions, extensions, substitutions, restorations and repairs to any 
of the foregoing. 

Indemnification Commencement Date shall mean April 10, 20 12, the date on 
which the Agency first adopted a resolution with respect to the Project. 

Indemnified Pat·ties shall have the meaning set forth in Section 8.2(a). 

Independent Accountant shall mean an independent certified public accountant 
or firm of independent certified public accountants selected by the Lessee and approved by the 
Agency (such approval not to be unreasonably withheld or delayed). 

Inducement Resolution shall mean the resolution of the Agency adopted on 
April 10, 201 2 inducing the Project. 

Ineligible Personalty shall mean (i) vehicles of any sort, including watercraft and 
rolling stock, (ii) personalty having a useful life of one year or less, (iii) fine art, (iv) objects d 'ati 
and other similar decorative items, (v) plants, whether potted or landscaped, (vi) ordinary office 
supplies such as pencils, paper clips and paper, and (vii) any cost of utilities, cleaning services or 
supplies or other costs of operation. 

Information Recipients shall have the meaning set forth in Section 8.7(c). 

Initial Annual Administrative Fee shall mean $850. 

Initial CRET shall have the meaning set forth in Section 5.1. 

Land shall mean that certain lot, piece or parcel of land in Block 4341 and Lot 
40, generally known by the street address 353 Stanley Avenue, Brooklyn, New York 11207, all 
as more particularly described in Exhibit A - "Description of the Land", together with all 
easements, rights and interests now or hereafter appurtenant or beneficial thereto; but excluding, 
however, any real property or interest therein released pursuant to Section 8.10(c). 
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Land Square Footage shall mean approximately 12,600 square feet. 

Legal Requirements shall mean the Constitutions of the United States and the 
State of New York and all laws, statutes, codes, acts, ordinances, resolutions, orders, judgments, 
decrees, injunctions, rules, regulations, permits, licenses, authorizations, certificates of 
occupancy, directions and requirements (including zoning, land use, planning, environmental 
protection, air, water and land pollution, toxic wastes, hazardous wastes, solid wastes, wetlands, 
health, safety, equal opportunity, minimum wages, and employment practices) of all 
goverrunents, departments, commissions, boards, courts, authorities, agencies, officials and 
officers, including those of the City, foreseen or unforeseen, ordinary or extraordinary, that are 
applicable now or may be applicable at any time hereafter to (i) the Lessee or the Sublessee, 
(ii) the Facility or any part thereof, or (iii) any use or condition of the Facility or any part thereof. 

Lessee shall mean Halmark Realty Properties LLC, a limited liability company 
organized and existing under the laws of the State of New York, and its successors and assigns; 
provided, however, that nothing contained in this definition shall be deemed to limit or modify 
the obligations of the Lessee under Section 8.9 or 8.20. 

Lessee's Property shall have the meaning specified in Section 3.5(d). 

Liability shall have the meaning set forth in Section 8.2(a). 

Liens shall have the meaning specified in Section 8.11 (a). 

Loss Event shall have the meaning specified in Section 6.1. 

Merge shall have the meaning specified in Section 8.20(a)(v). 

Modified Exempt Mortgage shall have the meaning set forth in Section 5.3(a). 

Mortgagees shall mean each Person, if any, who shall be the m01tgagee under a 
Mortgage. 

Mortgage Loans shall mean each Mortgage Loan, if any, referred to m the 
Project Finance Plan. 

Mortgage Notes shall mean each mortgage note, if any, referred to in the Project 
Finance Plan. 

Mortgages shall mean each mortgage, if any, referred to in the Project Finance 
Plan, and each other m01tgage creating a lien upon the Facility Realty and to which an 
Authorized Representative of the Agency shall consent in writing. 

Net Proceeds shall mean, when used with respect to any insurance proceeds or 
condemnation award, compensation or damages, the gross amount of any such proceeds, award, 
compensation or damages less all expenses (including reasonable attorneys' fees and any 
extraordinary expenses of the Agency or any Mortgagee) incurred in the collection thereof. 
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Notification of Failure to Deliver shall have the meaning specified in Section 
9.8(b). 

NYCDOF shall have the meaning set forth in Section 5.1 . 

NYCEDC shall mean New York City Economic Development Corporation, and 
any successor thereof. 

OLP shall have the meaning set forth in Section 5.1 . 

Operations Commencement Date shall have the meanmg set forth m 
Section 5.4(a). 

Opinion of Counsel shall mean a written opinion of counsel for the Lessee, the 
Sublessee, any other Guarantor or any other Person (which counsel shall be reasonably 
acceptable to the Agency) with respect to such matters as required under any Project Document 
or as the Agency may otherwise reasonably require, and which shall be in form and substance 
reasonably acceptable to the Agency. 

Organizational Documents shall mean, (i) in the case of an Entity constituting a 
limited liability company, the articles of organization or certificate of formation, and the 
operating agreement of such Entity, (ii) in the case of an Entity constituting a corporation, the 
articles of incorporation or certificate of incorporation, and the by-laws of such Entity, and 
(iii) in the case of an Entity constituting a general or limited partnership, the partnership 
agreement of such Entity. 

Original Equivalent Full Time Employee Number shall have the meaning set 
forth in Section 5.1. 

Per Diem Fees shall mean, collectively, the Per Diem Late Fee and the Per Diem 
Supplemental Late Fee. 

Per Diem Holdover Rental Amount shall mean that per diem rental amount 
established from time to time by the Agency's Board of Directors generally imposed upon 
Entities receiving or that have received Financial Assistance (subject to such exceptions from 
such general applicability as may be established by the Agency's Board of Directors) and that 
have failed to terminate the Company Lease and this Agreement within the ten ( 1 0) day period 
refened to in Section 1 0.2. 

Per Diem Late Fee shall mean that per diem late fee established from time to 
time by the Agency's Board of Directors generally imposed upon Entities receiving or that have 
received Financial Assistance (subject to such exceptions from such general applicability as may 
be established by the Agency's Board of Directors) and that have not (x) paid to the Agency the 
Annual Administrative Fee on the date required under Section 8.3, (y) delivered to the Agency 
all or any of the Fixed Date Deliverables on the respective dates required under Section 8.14 or 
8.16, and/or (z) delivered to the Agency all or any of the Requested Document Deliverables 
under Section 8.15 within five (5) Business Days of the Agency having made the request 
therefor. 
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Per Diem Supplemental Late Fee shall mean that supplemental per diem late fee 
established from time to time by the Agency's Board of Directors generally imposed upon 
Entities receiving or that have received Financial Assistance (subject to such exceptions from 
general applicability as may be established by the Agency's Board of Directors). 

Permitted Encumbrances shall mean: 

(i) 
any Mortgage; 

this Agreement, the Company Lease, the Sublease Agreement, and 

(ii) liens for real estate taxes, assessments, levies and other 
governmental charges, the payment of which is not yet due and payable; 

(iii) any mechanic's, workmen's, repairmen's, materialmen's, 
contractors', warehousemen's, caniers', suppliers' or vendors' lien, security interest, 
encumbrance or charge or right in respect thereof, placed on or with respect to the 
Facility or any part thereof, if payment is not yet due and payable, or if such payment is 
being disputed pursuant to Section 8.11 (b); 

(iv) utility, access and other easements and rights of way, restrictions 
and exceptions that an Authorized Representative of the Lessee certifies to the Agency 
will not materially interfere with or impair the Sublessee's use and enjoyment of the 
Facility as herein provided; 

(v) such minor defects, irregularities, encumbrances, easements, rights 
of way and clouds on title as normally exist with respect to property similar in character 
to the Facility as do not, as set forth in a certificate of an Authorized Representative of 
the Lessee delivered to the Agency, either singly or in the aggregate, render title to the 
Facility unmarketable or materially impair the property affected thereby for the purpose· 
for which it was acquired and held by the Agency hereunder or purport to Impose 
liabilities or obligations on the Agency; 

(vi) those exceptions to title to the Facility Realty enumerated in the 
title insurance policy delivered pursuant to Section 3.8 insuring the leasehold interest of 
the Agency in the Facility Realty, a copy of which is on file at the offices of the Agency; 

(vii) liens arising by reason of good faith deposits with the Lessee in 
connection with the tenders, leases of real estate, bids or contracts (other than contracts 
for the payment of money), deposits by the Lessee to secure public or statutory 
obligations, or to secure, or in lieu of, surety, stay or appeal bonds, and deposits as 
security for the payment of taxes or assessments ·or other similar charges; 

(viii) any lien arising by reason of deposits with, or the giving of any 
form of security to, any governmental agency or any body created or approved by law or 
governmental regulation for any purpose at any time as required by law or govemmental 
regulation as a condition to the transaction of any business or the exercise of any 
privilege or license, or to enable the Lessee to maintain self-insurance or to participate in 
any funds established to cover any insurance risks or in connection with workmen's 
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compensation, unemployment insurance, old age pensions or other social security, or to 
share in the privileges or benefits required for companies participating in such 
arrangements; 

(ix) any judgment lien against the Lessee, so long as the finality of 
such judgment is being contested in good faith and execution thereon is stayed; 

(x) any purchase money security interest in movable personal 
property, including equipment leases and financing; 

(xi) liens on property due to rights of govenunental entities or third 
party payors for recoupment of excess reimbursement paid; 

(xii) a li en, restrictive declaration or performance mortgage with respect 
to the operation of the Facility arising by reason of a grant or other funding received by 
the Lessee from the City, the State or any governmental agency or instrumentality; 

(xiii) any additional leasehold interest in the Facility or any portion 
thereof granted by the Lessee to the Agency and any sublease, sale, assignment or other 
transfer of such leasehold interest by the Agency to the Lessee or any trustee for bonds of 
the Agency; and 

(xiv) any lien, security interest, encumbrances or charge approved 111 

writing by the Agency from time to time, in its sole discretion. 

Person shall mean an individual or any Entity. 

PILOT shall mean payments in lieu of City real estate taxes with respect to the 
Facility Realty. 

PILOT Bill shall have the meaning set forth in Section 5.1. 

PILOT Commencement Date shall have the meaning set forth in Section 5. 1. 

PILOT Depository shall mean The Bank of New York Mellon, a banking 
corporation organized and existing under the laws of the State ofNew York, or its successors. 

PILOT Payment Default shall have the meanings set fmih in Section 5. 1. 

PILOT Term shall have the meaning set forth in Section 5.1. 

Policy(ies) shall have the meaning set forth in Section 8.l(a) 

Predecessor Lessee shall have the meaning set forth in Section 8.20(b )(ii). 

Principals shall mean, with respect to any Entity, the most senior three officers of 
such Entity, any Person with a ten percent (10%) or greater ownership interest in such Entity, 
and any Person as shall have the power to Control such Entity, and "principal" shall mean any of 
such Persons. 

12 



Project shall mean the acquisition of an approximately 12,600 square foot parcel 
of land located at 353 Stanley Avenue, Brooklyn, New York 11 207, being Block 4341 , Lot 40 
and an approximately 10,700 square foot building thereon, the construction of renovations 
thereto and the equipping thereof, all for the use by the Sublessee for the application of 
architectural coatings to metal extrusions, panels, doors and window assemblies, and other 
fabricated patts used mainly in the construction industry, and the occupancy, use and operation, 
through and until the Expiration Date, of the Facility Realty as an industrial facility for the 
Approved Project Operations by the Lessee and/or the Sublessee. 

Project Application Information shall mean the eligibility application and 
questionnaire submitted to the Agency by or on behalf of the Lessee and/or the Sublessee, for 
approval by the Agency of the Project and the providing of Financial Assistance by the Agency 
therefor, together with all other letters, documentation, reports and financial information 
submitted in connection therewith. 

Project Cost Budget shall mean that certai n budget as set forth by the Lessee in 
Exhibit E - "Project Cost Budget". 

Project Counsel shall mean attorneys or a fim1 of attorneys that are recognized 
for their expertise in municipal finance law and are selected by the Agency to render legal advice 
to the Agency in cotmection with the transactions contemplated by this Agreement. 

Pa·oject Documents shall mean the Company Lease, this Agreement, the Sales 
Tax Letter, the Sublease Agreement, the Guaranty Agreement, each Mortgage and each 
Mortgage Note. 

Project Fee shall mean $10,4 13, representing the $15,4 13 Agency financing fee, 
less the application fee of $5,000. 

Project Finance Plan shall mean the plan for financing of the costs of the Project 
set forth in Exhibit I - "Project Finance Plan". 

Pa·oject Improvements shall mean all buildings, structures, foundations, related 
facilities , fix tures and other improvements resulting from the Project Work, including but not 
limited to Exempt Fixtures and Exempt Materials . 

Project Payments shall have the meaning set forth in Section 1 0.1. 

Project Work shall mean the work required to complete the construction and/or 
renovation portion of the Project as such work is further explained by reference to the Project 
Cost Budget. 

Real Estate Taxes shall have the meaning set forth in Section 5.1. 

Recapture Event shall have the meaning set forth in Section 5.4(a). 

Recapture Period shall have the meaning set forth in Section 5.4(a). 
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Rental Payments shall mean, collectively, Base Rent and Additional Rent. 

Requested Document Deliverables shall have the meaning set forth m 
Section 9.8(a). 

Required Disclosure Statement shall mean that certain Required Disclosure 
Statement in the fonn of Exhibit F - "Form of Required Disclosure Statement". 

Sales Taxes shall mean City and State sales and/or compensating use taxes 
imposed pursuant to Sections 1105, 1107, 1109, and 1110 of the New York State Tax Law, as 
each of the same may be amended from time to time (including any successor provisions to such 
statutory sections). 

Sales Tax Letter shall mean the Letter of Authorization for Sales Tax 
Exemption, substantially in the form set forth in Exhibit H - "Form of Sales Tax Letter" and to 
be delivered pursuant to Section 5.2(c) on the Commencement Date. 

Sales Tax Savings shall mean all exemptions from Sales Taxes realized by or for 
the benefit of the Lessee pursuant to this Agreement and/or the Sales Tax Letter by reason of the 
Agency's interest in the Project or any part thereof. 

Sign shall have the meaning set forth in Section 8.5. 

SLP shall have the meaning set forth in Section 5. 1. 

State shall mean the State ofNew York. 

Straight-Lease Transaction shall have the meaning assigned to that term in the 
Enabling Act. 

Sublease Agreement shall mean that cet1ain Sublease Agreement, dated as of 
even date herewith, between the Lessee, as sublessor, and the Sublessee, as sublessee, as the 
same may be amended and supplemented in accordance with its terms and as permitted by the 
terms thereof. 

Sublessee shall mean Halmark Architectural Finishing Corp., a corporation 
organized and existing under the laws of the State of New York, and its successors and assigns; 
provided, however, that nothing contained in this definition shall be deemed to limit or modify 
the obligations of the Sublessee under Section 8 of the Sublease Agreement. 

Subsequent Equivalent Full Time Employee Number shall have the meaning 
set forth in Section 5. 1. 

Successor Lessee shall have the meaning set forth in Section 8.20(b)(ii). 

Termination Date shall mean such date on which this Agreement may tetminate 
pursuant to its terms and conditions prior to the Expiration Date. 
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Transfer shall have the meaning set forth in Section 8.20(a)(iv). 

Zone shall have the meaning set forth in Section 5.1. 

Section 1.2. Construction. In this Agreement, unless the context otherwise 
requires: 

(a) The terms "hereby " "hereof" "hereto " "herein " "hereunder" and any ' ' ' ' ( 

similar tenns, as used in this Agreement, refer to this Agreement, and the term "hereafter" shall 
mean after, and the term "heretofore" shall mean before, the Commencement Date. 

(b) Words of the masculine gender shall mean and include correlative words 
of the feminine and neuter genders and words importing the singular number shall mean and 
include the plural number and vice versa. 

(c) Words importing persons shall include firms, associations, partnerships 
(including limited partnerships and limited liability partnerships), trusts, corporations, limited 
liability companies and other legal entities, including public bodies, as well as natural persons. 

(d) Any headings preceding the texts of the several Articles and Sections of 
this Agreement, and any table of contents appended to copies hereof, shall be solely for 
convenience of reference and shall not constitute a part of this Agreement, nor shall they affect 
its meaning, construction or effect. 

(e) Unless the content indicates otherwise, references to designated 
"Exhibits", "Appendices," "Schedules," "Articles", "Sections", "Subsections", "clauses" and 
other subdivisions are to the designated Exhibits, Appendices, Schedules, Articles, Sections, 
Subsections, clauses and other subdivisions of or to this Agreement. 

(f) The words " include", "includes" and "including" shall be deemed to be 
followed by the plU'ase "without limitation". 

(g) 
the word "shall". 

The word "will" shall be construed to have the same meaning and effect as 

(h) Any definition of or reference to any agreement, instrument or other 
document herein shall be construed to refer to such agreement, instrument or other document as 
from time to time amended, supplemented or otherwise modified (subject to any restrictions on 
such amendments, supplements or modifications set forth therein). 

(i) Any reference to any Person, or to any Person in a specified capacity, shall 
be construed to include such Person's successors and assigns or such Person's successors in such 
capacity, as the case may be. 
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ARTICLE II 

REPRESENTATIONS AND WARRANTIES 

Section 2.1. Representations and Warranties by Agency. The Agency 
makes the following representations and warranties: 

(a) The Agency is a corporate governmental agency constituting a body 
corporate and politic and a public benefit corporation duly organized and existing under the laws 
of the State. 

(b) Assuming the accuracy of representations made by the Lessee and by the 
Sublessee, the Agency is authorized and empowered to enter into the transactions contemplated 
by this Agreement and any other Project Documents to which the Agency is a party and to carry 
out its obligations hereunder and thereunder. 

(c) By proper action of its board of directors, the Agency has duly authorized 
the execution and delivery of this Agreement and each of the other Project Documents to which 
the Agency is a party. 

Section 2.2. Representations and Warranties by the Lessee. The Lessee 
makes the following representations and warranties: 

(a) The Lessee is an Entity of the type, and duly organized under the laws of 
the state, set forth on the cover page of this Agreement, is validly existing and in good standing 
under the laws of its state of organization, is duly qualified to do business and in good standing 
under the laws of the State, is not in violation of any provision of any of the Lessee's 
Organizational Documents, has the requisite power and authority to own its propet1y and assets, 
to cany on its business as now being conducted by it and to execute, deliver and perf01m this 
Agreement and each other Project Document to which it is or shall be a party. 

(b) This Agreement and the other Project Documents to which the Lessee is a 
party (x) have been duly authorized by all necessary action on the part of the Lessee, (y) have 
been duly executed and delivered by the Lessee, and (z) constitute the legal, valid and binding 
obligations of the Lessee, enforceable against the Lessee in accordance with their respective 
terms. 

(c) The execution, delivery and performance of this Agreement and each 
other Project Document to which the Lessee is or shall be a pat1y and the consummation of the 
transactions herein and therein contemplated will not (x) violate any provision of law, any order 
of any court or agency of government, or any of the Lessee's Organizational Documents, or any 
indenture, agreement or other instmment to which the Lessee is a party or by which it or any of 
its propet1y is bound or to which it or any of its property is subject, (y) be in conflict with or 
result in a breach of or constitute (with due notice and/or lapse of time) a default under any such 
indenture, agreement or other instrument or (z) result in the imposition of any lien, charge or 
encumbrance of any nature whatsoever other than Permitted Encumbrances. 
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(d) There is no action or proceeding pending or, to the best of the Lessee's 
knowledge, after diligent inquiry, threatened, by or against the Lessee by or before any court or 
administrative agency that would adversely affect the ability of the Lessee to perform its 
obligations under this Agreement or any other Project Document to which it is or shall be a 
party. 

(e) The Financial Assistance provided by the Agency to the Lessee and the 
Sublessee through the Straight-Lease Transaction as contemplated by this Agreement is 
necessary to induce the Lessee and the Sublessee to proceed with the Project. 

(f) The transactions contemplated by this Agreement shall not result in the 
removal of any facility or plant of the Lessee or of the Sublessee or any other occupant or user of 
the Facility from one area of the State outside of the City to within the City or in the 
abandonment of one or more facilities or plants of the Lessee or the Sublessee or any other 
occupant or user of the Facility located within the State, but outside of the City. 

(g) The transactions contemplated by this Agreement shall not provide 
Financial Assistance in respect of any project where facilities or property that are primarily used 
in making retail sales of goods or services to customers who personally visit such facilities 
constitute more than one-third of the total project costs. For purposes of thi s Section 2.2(g), 
"retail sales" shall mean (i) sales by a registered vendor under article twenty-eight of the New 
York Tax Law primarily engaged in the retail sale of tangible personal property, as defined in 
subparagraph (i) of paragraph four of subdivision (b) of section eleven hundred one of the New 
York Tax Law, or (ii) sales of a service to such customers. 

(h) Undertaking the Project is anticipated to serve the public purposes of the 
Act by preserving petmanent, private sector jobs or increasing the overall number of permanent, 
private sector jobs in the State. 

(i) No funds of the Agency shall be used by the Lessee or the Sublessee in 
connection with the transactions contemplated by this Agreement for the purpose of preventing 
the establishment of an industrial or manufacturing plant or for the purpose of advertis ing or 
promoting materials which depict elected or appointed government officials in either print or 
electronic media, nor shall any funds of the Agency be given hereunder to any group or 
organization which is attempting to prevent the establishment of an industrial or manufacturing 
plant within the State. 

(j) The Facility will be the Approved Facility and a qualified "project" within 
the meaning of the Act. 

(k) Except as permitted by Section 8.9, no Person other than the Lessee and/or 
the Sublessee is or will be in use, occupancy or possession of any portion of the Facility. 

(I) The Lessee has obtained all authorizations, consents and approvals of 
govemmental bodies or agencies required to be obtained by it as of the Commencement Date in 
connection with the execution and delivery of this Agreement and each other Project Document 
to which it shall be a party or in connection with the performance of its obligations hereunder 
and under each of the Project Documents. 
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(m) The Project will be designed, and the operation of the Facility will be, in 
compliance with all applicable Legal Requirements. 

(n) The Lessee and the Sublessee are in compliance, and will continue to 
comply, with all applicable Legal Requirements relating to the Project, the Project Work and the 
operation of the Facility. 

( o) The Lessee has delivered to the Agency a true, correct and complete copy 
of the Environmental Audit. 

(p) The Lessee has not used Hazardous Materials on, from, or affecting the 
Facility in any manner that violates any applicable Legal Requirements governing the use, 
storage, treatment, transportation, manufacture, refinement, handling, production or di sposal of 
Hazardous Materials, and except as set forth in the Environmental Audit, to the best of the 
Lessee's knowledge, no prior owner or occupant of the Facility has used Hazardous Materials 
on, from, or affecting the Facility in any manner that violates any applicable Legal 
Requirements. 

(q) The Project Cost Budget attached as Exhibit E - "Project Cost Budget" 
represents a true, correct and complete budget as of the Commencement Date of the proposed 
costs of the Project; the Estimated Project Cost is a fair and accurate estimate of the Project Cost 
as of the Commencement Date; and that potiion of the Estimated Project Cost as shall not derive 
from Mortgage Loans shall be provided from the sources set forih on Exhibit E - "Project Cost 
Budget". The Lessee has no reason to believe that funds or financing sufficient to complete the 
Project will not be obtainable. 

(r) The amounts provided to the Lessee pursuant to the Mortgage Loans, 
together with other moneys available to the Lessee and/or the Sublessee, are sufficient to pay all 
costs in c01mection with the completion of the Project. 

(s) 
single tax lot(s). 

All of the Land comprises one complete tax lot and no portion of any 

(t) Subject to Section 3.6 and Article VI, no property constituting part of the 
Facility shall be located at any site other than at the Facility Realty. 

(u) The Completed Improvements Rentable Square Footage and the Land 
Square Footage are true and correct. 

(v) The Fiscal Year is true and correct. 

(w) None of the Lessee, the Principals of the Lessee, or any Person that 
directly or indirectly Controls, is Controlled by, or is under common Control with the Lessee: 

(i) is in default or in breach, beyond any applicable grace period, of its 
obligations under any written agreement with the Agency or the City, unless such default 
or breach has been waived in writing by the Agency or the City, as the case may be; 
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(ii) has been convicted of a felony and/or any crime involving moral 
turpitude in the ten (1 0) preceding years; 

(iii) has received written notice of default in the payment to the City of 
any taxes, sewer rents or water charges in excess of $5,000 that has not been cured or 
satisfied , unless such default is then being contested with due diligence in proceedings in 
a court or other appropriate forum; or 

(iv) has, at any time in the three (3) preceding years, owned any 
property which, while in the ownership of such Person, was acquired by the City by in 
rem tax foreclosure, other than a property in which the City has released or is in the 
process of releasing its interest to such Person pursuant to the Administrative Code of the 
City. 

(x) The Project Application Information was true, correct and complete as of 
the date submitted to the Agency, and no event has occurred or failed to occur since such date of 
submission which would cause any of the Project Application Information to include any untrue 
statement of a material fact or omit to state any material fact required to be stated therein to make 
such statements not misleading. 

(y) Information as to the Principals of the Lessee and of the Sublessee, and 
their respective ownership interests in the Lessee and the Sublessee, as set forih in Exhibit D, is 
true, correct and complete. 
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ARTICLE III 

LEASEHOLD INTEREST CONVEYED TO THE AGENCY; THE PROJECT; 
MAINTENANCE; REMOVAL OF PROPERTY AND TITLE INSURANCE 

Section 3.1. The Company Lease. 

(a) Pursuant to the Company Lease, the Lessee has leased to the Agency the 
Land, and all rights or interests therein or appertaining thereto, together with all Improvements 
existing thereon or therein as of the date thereof, free and clear of all liens, claims, charges, 
encumbrances, security interests and servitudes other than Permitted Encumbrances. 

(b) A valid leasehold interest in all Improvements incorporated or installed in 
the Facility Realty as part of the Project shall vest in the Agency immediately upon delivery to or 
installation or incorporation into the Facility Realty or payment therefor, whichever shall occur 
first. 

(c) The Lessee shall take all action necessary to so vest a valid leasehold 
interest in such Improvements in the Agency and to protect such leasehold interest and title 
claims against claims of any third parties. 

Section 3.2. Appointment as Agent. 

The Agency hereby appoints the Lessee its true and lawful agent, and the Lessee 
hereby accepts such agency for purposes of undertaking the Project Work, with the same powers 
and with the same validity and effect as the Agency could do if acting in its own behalf, 
including: 

(i) effecting the Project Work, 

(ii) making, executing, acknowledging and delivering any contracts, 
orders, receipts, writings and instructions with any other Persons (subj ect in each case to 
Section 5.2), and in general do ing a ll things which may be requisite or proper, all for the 
purposes of undertaking the Project Work, 

(iii) paying all fees, costs and expenses incurred in the Proj ect Work 
from funds made available therefor in accordance with or as contemplated by this 
Agreement, and 

(iv) asking, demanding, suing for, levying, recovering and receiving all 
such sums of money, debts due and other demands whatsoever that may be due, owing 
and payable to the Agency under the terms of any contract, order, receipt or writing in 
connection with the Project Work and to enforce the provisions of any contract, 
agreement, obligation, bond or other performance security entered into or obtained in 
connection with the Project Work. 
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Section 3.3. Manner of Project Completion. 

(a) The Lessee will complete the Project Work, or cause the Project Work to 
be completed, by the Completion Date, in a first class workmanlike manner, free of defects in 
materials and workmanship (including latent defects); provided, however, the Lessee may revise 
the scope of the Project Work, subject to the prior written consent of the Agency (which consent 
shall not be umeasonably withheld, delayed or conditioned). 

(b) In undertaking the Project Work, the Lessee shall take such action and 
institute such proceedings as shall be necessary to cause and require all contractors, 
manufacturers and suppliers to complete their agreements relating to the Project Work in 
accordance with the terms of the contracts therefor including the correction of any defective 
work. 

(c) The cost of the Project Work shall be financed in accordance with the 
Project Finance Plan. In the event moneys derived from the Mortgage Loans, if any, are not 
sufficient to pay the costs necessary to complete the Project Work in full , the Lessee shall pay or 
cause to be paid that portion of such costs of the Project Work as may be necessary to complete 
the Project Work and shall not be entitled to any reimbursement therefor from the Agency, nor 
shall the Lessee be entitled to any diminution of the Rental Payments to be made under this 
Agreement. 

(d) The Lessee shall pay (i) all of the costs and expenses in connection with 
the preparation of any instruments of conveyance, the delivery thereof and of any instmments 
and documents relating thereto and the filing and recording of any such instruments of 
conveyance or other instruments or documents, if required, (ii) all taxes and charges payable in 
connection with the vesting with the Agency of a leasehold estate in the Facility Realty and title 
to the Facility Personalty, or attributable to periods prior to such vesting, as set forth in Sections 
3.1 and 3 .2, and (iii) all shipping and delivery charges and other expenses or claims incurred in 
connection with the Project Work. 

(e) The Lessee will perform or cause to be performed the Project Work in 
accordance with all applicable Legal Requirements and with the conditions and requirements of 
all policies of insurance with respect to the Facility and the Project Work. Promptly upon 
finishing of the Project Work and the completion of the Project Improvements, the Lessee will 
obtain or cause to be obtained all required permits, authorizations and licenses from appropriate 
authorities, if any be required, authorizing the occupancy, operation and use of the Facility as an 
Approved Facility and shall furnish copies of same to the Agency immediately upon the 
Agency's demand therefor. 

(f) Upon completion of the Project Work, the Lessee shall (x) deliver to the 
Agency the Final Project Cost Budget, which budget will include a comparison with the Project 
Cost Budget, and indicate the source of funds (i.e., borrowed funds, equity, etc.) for each cost 
item, (y) evidence completion of the Project by delivering to the Agency a certificate of an 
Authorized Representative of the Lessee in substantially the form set forth in Exhibit G- "Form 
of Project Completion Certificate", together with all attachments required thereunder, and 
(z) deliver and surrender to the Agency the original of the Sales Tax Letter and all copies thereof. 
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(g) Upon request by the Agency, the Lessee shall make available to the 
Agency copies of any bills, invoices or other evidences of costs as shall have been incurred in the 
effectuation of the Project Work. 

(h) In the event that the aggregate costs of the Project Work upon the 
completion thereof shall be significantly different from the estimated costs thereof set forth in the 
Project Cost Budget (i.e., more than a ten percent (10%) difference in either total Project costs or 
in major categories of Project Work cost), on request of the Agency, the Lessee shall provide 
evidence to the reasonable satisfaction of the Agency as to the reason for such discrepancy, and 
that the scope of the Project Work as originally approved by the Agency has not been modified 
in a material manner without the prior written consent of the Agency. 

Section 3.4. Maintenance. 

(a) During the term of this Agreement, the Lessee will : 

(i) keep the Facility in good and safe operating order and condition, 
ordinary wear and tear excepted, 

(ii) occupy, use and operate the Facility, or cause the Facility to be 
occupied, used and operated, as the Approved Facility, and 

(iii) make or cause to be made all replacements, renewals and repairs 
thereto (whether ordinary or extraordinary, structural or nonstructural, foreseen or 
unforeseen) necessary to ensure that the operations of the Lessee and the Sublessee at the 
Facility shall not be materially impaired or diminished in any way. 

(b) All replacements, renewals and repairs shall be similar in quality, class 
and value to the original work and be made and installed in compliance with all applicable Legal 
Requirements. 

(c) The Agency shall be under no obligation to replace, service, test, adjust, 
erect, maintain or effect replacements, renewals or repairs of the Facility, to effect the 
replacement of any inadequate, obsolete, worn out or unsuitable pat1s of the Facility, or to 
furnish any utilities or services for the Facility, and the Lessee hereby agrees to assume full 
responsibility therefor. 

Section 3.5. Alterations and Improvements. 

(a) The Lessee shall have the privilege from time to time of making such 
alterations or additions to the Facility Realty (the "Additional Improvements as it may determine 
in its discretion to be desirable for its uses and purposes, provided that: 

(i) as a result of the Additional Improvements, the fair market value of 
the Facility is . not reduced below its value immediately before the Additional 
Improvements are made and the usefulness, structural integrity or operating efficiency of 
the Facility is not materially impaired, 
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(ii) the Additional Improvements are effected with due diligence, in a 
good and workmanlike manner and in compliance with all applicable Legal 
Requirements, 

(iii) the Additional Improvements are promptly and fully paid for by 
the Lessee in accordance with the terms of the applicable contract(s) therefor, and 

(iv) the Additional Improvements do not change the nature of the 
Facility so that it would not constitute the Approved Facility and a qualified "project" 
within the meaning of the Act. 

(b) All Additional Improvements shall constitute a part of the Facility, subject 
to the Company Lease, this Agreement and the Sublease Agreement. 

(c) If at any time after the Operations Commencement Date, the Lessee shall 
make any Additional Improvements, the Lessee shall (i) notify an Authorized Representative of 
the Agency of such Additional Improvements by delivering written notice thereof within thirty 
(30) days after the completion of the Additional Improvements, and (ii) take the actions required 
by Section 5.1 (f)(i)(3). 

(d) In addition to the Facility Personalty, the Lessee shall have the right to 
install or permit to be installed at the Facility Realty, machinery, equipment and other personal 
property at the Lessee's own cost and expense (the "Lessee's Property"). Once so installed, the 
Lessee's Property shall not constitute Facility Personalty and shall not be subject to the Company 
Lease, this Agreement or the Sublease Agreement, nor constitute part of the Facility, provided 
that the same is not made fixtures appurtenant to the Facility Realty. The Lessee shall have the 
right to create or permit to be created any mortgage, encumbrance, lien or charge on, or 
conditional sale or other title retention agreement with respect to, the Lessee's Property, without 
the consent of or notice to the Agency. 

Section 3.6. Removal of Property of the Facility. 

(a) The Lessee shall have the right from time to time to remove from the 
Facility any fixture constituting part of the Facility Realty or any machinery, equipment or other 
item of personal property constituting pat1 of the Facility Personalty (in any such case, "Existing 
Facility Property"), and thereby remove such Existing Facility Property from the leasehold 
estates of the Company lease, this Agreement and the Sublease Agreement; provided however: 

(i) such Existing Faci lity Property is substituted or replaced by 
property (y) having equal or greater fair market value, operating efficiency and utility and 
(z) free of all mortgages, liens, charges, encumbrances, claims and security interests other 
than Petmitted Encumbrances, and 

(ii) no such removal shall be effected if (w) such removal would 
change the nature of the Facility as the Approved Facility and a qualified "project" within 
the meaning of the Act, (x) such removal would materially impair the usefulness, 
structural integrity or operating efficiency of the Facility, (y) such removal would 
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materially reduce the fair market value of the Facility below its value immediately before 
such removal, or (z) there shall exist and be continuing an Event of Default hereunder. 

(b) Within thirty (30) days after receipt of written request of the Lessee, the 
Agency shall deliver to the Lessee appropriate documents conveying to the Lessee all of the 
Agency's right, title and interest in any property removed from the Facility pursuant to Section 
3.6(a). 

(c) The removal from the Facility of any Existing Facility Property pursuant 
to the provisions of Section 3.6(a) shall not entitle the Lessee to any abatement or reduction in 
the Rental Payments payable by the Lessee under this Agreement or under any other Project 
Document. 

Section 3. 7. Implementation of Agency's Interest in New Property. 

(a) In the event of any Additional Improvements or substitution or 
replacement of property pursuant to Section 3.5 or 3.6, the Lessee shall deliver or cause to be 
delivered to the Agency any necessary documents conveying to the Agency a leasehold estate in 
any property installed or placed upon the Facility pursuant to such Section and subjecting such 
Additional Improvements or substitute or replacement property to the Company Lease, this 
Agreement and the Sublease Agreement. 

(b) The Lessee agrees to pay all costs and expenses (including reasonable 
counsel fees) incurred by the Agency in subjecting to, or releasing from, the Company Lease, 
this Agreement and the Sublease Agreement any property installed or placed on, or removed 
from, the Facility as part of the Facility pursuant to Section 3.5 or 3.6. 

(c) Reference is made to Section 8.15(d) and (e) pursuant to which the Lessee 
has agreed to furnish a report or certificate to the Agency of any action taken by the Lessee 
pursuant to the provisions of Section 3.5 or 3 .6. 

Section 3.8. Leasehold Title Insurance. On or prior to the Commencement 
Date, the Lessee will obtain and deliver to the Agency (y) a leasehold title insurance policy (in 
form and substance acceptable to the Agency) in an amount not less than $500,000 insuring the 
Agency's leasehold interest under the Company Lease in each of the Land and the Existing 
Improvements against loss as a result of defects in title, subject only to Permitted Encumbrances, 
and (z) a current or updated survey of each of the Land and the Existing Improvements ce1tified 
to the Lessee, the title company issuing such title insurance policy and the Agency. The title 
insurance policies shall be subject only to Permitted Encumbrances and shall provide for, among 
other things, the following: ( 1) full coverage against mechanics' liens; (2) no exceptions other 
than those approved by the Agency; (3) an undertaking by the title insurer to provide the notice 
of title continuation or endorsement; and (4) such other matters as the Agency shall request. Any 
proceeds of such leasehold title insurance shall be paid to the Lessee and applied by the Lessee 
to remedy the applicable defect in title in respect of which such proceeds shall be derived. If not 
so capable of being applied or if a balance remains after such application, the proceeds or the 
remaining balance of proceeds, as the case may be, derived from any such title insurance policy 
insuring the Agency' s leasehold interest shall be applied to the payment of any Rental Payments 

24 



then due hereunder; and any balance thereafter may be used by the Lessee for its authorized 
purposes. 

25 



ARTICLE IV 

LEASE OF FACILITY AND RENTAL PROVISIONS 

Section 4.1. Lease of the Facility. The Agency hereby leases the Facility 
Personalty and subleases the Facility Realty to the Lessee, and the Lessee hereby leases the 
Facility Personalty and subleases the Facility Realty from the Agency, for and during the term 
herein and subject to the terms and conditions herein set forth. The Agency hereby delivers to 
the Lessee, and the Lessee hereby accepts sole and exclusive possession of the Faci li ty. 
Simultaneously with its execution and delivery of this Agreement, the Lessee wi ll execute and 
deliver the Sublease Agreement with the Sublessee. 

Section 4.2. Duration of Term. The term of this Agreement shall commence 
on the Commencement Date and shall expire at 11:58 p.m. (New York City time) on the earlier 
of the Expiration Date or the Termination Date, if any. 

Section 4.3. Rental Provisions. 

(a) The Lessee shall pay Base Rent to the Agency, without demand or notice, 
on the Commencement Date in the amount of $1.00 (receipt of which is acknowledged by the 
Agency), which shall constitute the entire amount of Base Rent payable hereunder. 

(b) Tlu·oughout the term of this Agreement, the Lessee shall pay to the 
Agency (except as otherwise provided in Section 5.1) any additional amounts required to be paid 
by the Lessee to or for the account of the Agency hereunder, and any such additional amounts 
shall be paid as, and shall represent payment of, Additional Rent. 

(c) In the event the Lessee should fail to make or cause to be made any Rental 
Payment, the item or installment not so paid shall continue as an obligation of the Lessee until 
the amount not so paid has been paid in full, together with interest thereon from the date due at 
the applicable interest rate stated in this Agreement where so provided, or if not so provided, at 
twelve percent (1 2%) per annum, compounded daily. 

Section 4.4. Rental Payments Payable Absolutely Net. The obligation of the 
Lessee to pay Rental Payments shall be absolutely net to the Agency without any abatement, 
recoupment, diminution, reduction, deduction, counterclaim, set-off or offset whatsoever, so that 
this Agreement shall yield, net, to the Agency, the Rental Payments provided for herein, and all 
costs, expenses and charges of any kind and nature relating to the Faci lity, arising or becoming 
due and payable during or after the term of this Agreement, shall be paid by the Lessee and the 
Indemnified Parties shall be indemnified by the Lessee for, and the Lessee shall hold the 
Indemnified Pat1ies harmless from, any such costs, expenses and charges. 

Section 4.5. Nature of Lessee's Obligation Unconditional. The Lessee' s 
obligations under this Agreement to pay Rental Payments shall be absolute, unconditional and 
general obligations, i1Tespective of any defense or any rights of set-off, recoupment or 
counterclaim or deduction and without any rights of suspension, deferment, diminution or 
reduction it might otherwise have against the Agency or any other Person. Such obligations of 
the Lessee shall arise whether or not the Project has been completed as provided in this 
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Agreement and whether or not any Mortgagee shall be honoring its obligations under the related 
financing documents. The Lessee will not suspend or discontinue payment of any Rental 
Payment due and payable hereunder or terminate this Agreement (other than such termination as 
is provided for hereunder) or suspend the performance or observance of any covenant or 
agreement required on the part of the Lessee hereunder for any cause whatsoever, and the Lessee 
waives all rights now or hereafter conferred by statute or otherwise to quit, terminate, cancel or 
surrender this Agreement or any obligation of the Lessee under this Agreement except as 
provided in thi s Agreement or to any abatement, suspension, deferment, diminution or reduction 
in the Rental Payments hereunder. 

Section 4.6. Assignment of Sublease Agreement. 

(a) In order to secure the payment and performance of the obligations of the 
Lessee under this Agreement, the Lessee does hereby assign, transfer and set over to the Agency 
all of the Lessee's right, title and interest in and to the Sublease Agreement, including all 
sublease rentals, revenues and receipts therefrom (except for those rentals payable under Section 
5(d) of the Sublease Agreement), and the right to enforce all ofthe Lessee's rights and remedies 
thereunder. 

(b) The Lessee agrees not to terminate, modify or amend the Sublease 
Agreement or any of the terms thereof, or grant any concessions in c01mection therewith, either 
orally or in writing, or to accept a surrender thereof, without the prior written consent of the 
Agency and any attempted termination, modification or amendment of the Sublease Agreement 
without such written consent shall be null and void. 

(c) In the exercise of the powers herein granted, no liability shall be asserted 
or enforced against the Agency, all such liability being hereby expressly waived and released by 
the Lessee. The Agency shall not be obligated to perform or discharge any obligation, duty or 
liability under the Sublease Agreement, or under or by reason of this assignment. 

Section 4.7. Advances by Agency. In the event the Lessee fail s to make any 
payment or to perform or to observe any obligation required of it under this Agreement, the 
Agency, after first notifying the Lessee in writing of any such failure on its part (except that no 
prior notification of the Lessee shall be required in the event of an emergency condition that, in 
the reasonable judgment of the Agency, necessitates immediate action), may (but shall not be 
obligated to), and without waiver of any of the rights of the Agency under this Agreement or any 
other Project Document to which the Agency is a party, make such payment or otherwise cure 
any fai lure by the Lessee to perform and to observe its other obligations hereunder. All amounts 
so advanced therefor by the Agency shall become an additional obligation of the Lessee to the 
Agency, which amounts, together with interest thereon at the rate of twelve percent (12%) per 
annum, compounded daily, from the date advanced, the Lessee will pay upon demand therefor 
by the Agency. Any remedy herein vested in the Agency for the collection of Rental Payments 
or other amounts due hereunder shall also be available to the Agency for the collection of all 
such amounts so advanced. 

Section 4.8. No Warranty of Condition or Suitability. THE AGENCY HAS 
MADE AND MAKES NO REPRESENTATION OR WARRANTY WHATSOEVER, EITHER 
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EXPRESS OR IMPLIED, WITH RESPECT TO THE MERCHANTABILITY, CONDITION, 
FITNESS, DESIGN, OPERATION OR WORKMANSHIP OF ANY PART OF THE 
FACILITY, ITS FITNESS FOR ANY PARTICULAR PURPOSE, THE QUALITY OR 
CAPACITY OF THE MATERIALS IN THE FACILITY, OR THE SUITABILITY OF THE 
FACILITY FOR THE PURPOSES OR NEEDS OF THE LESSEE OR THE SUBLESSEE OR 
THE EXTENT TO WHICH FUNDS AVAILABLE TO THE LESSEE WILL BE SUFFICIENT 
TO PAY THE COST OF COMPLETION OF THE PROJECT. THE LESSEE 
ACKNOWLEDGES THAT THE AGENCY IS NOT THE MANUFACTURER OF THE 
FACILITY PERSONALTY NOR THE MANUFACTURER'S AGENT NOR A DEALER 
THEREIN. THE LESSEE, ON BEHALF OF ITSELF AND THE SUBLESSEE, IS SATISFIED 
THAT THE FACILITY IS SUIT ABLE AND FIT FOR PURPOSES OF THE LESSEE AND 
THE SUBLESSEE. THE AGENCY SHALL NOT BE LIABLE IN ANY MANNER 
WHATSOEVER TO THE LESSEE OR ANY OTHER PERSON FOR ANY LOSS, DAMAGE 
OR EXPENSE OF ANY KIND OR NATURE CAUSED, DIRECTLY OR INDIRECTLY, BY 
THE PROPERTY OF THE FACILITY OR THE USE OR MAINTENANCE THEREOF OR 
THE FAILURE OF OPERATION THEREOF, OR THE REPAIR, SERVICE OR 
ADJUSTMENT THEREOF, OR BY ANY DELAY OR FAILURE TO PROVIDE ANY SUCH 
MAINTENANCE, REPAIRS, SERVICE OR ADJUSTMENT, OR BY ANY INTERRUPTION 
OF SERVICE OR LOSS OF USE THEREOF OR FOR ANY LOSS OF BUSINESS 
HOWSOEVER CAUSED. 
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ARTICLE V 

AGENCY FINANCIAL ASSISTANCE (PAYMENTS IN LIEU OFT AXES, 
SALES TAX EXEMPTION AND MORTGAGE RECORDING TAX DEFERRAL); 

RECAPTURE OF PUBLIC BENEFITS 

Section 5.1. Payments in Lieu of Real Estate Taxes. 

(a) Definitions. The following terms shall have the meaning specified below: 

Additional Improvements shall have the meaning provided in Article I. 

Adjusted CRET shall mean CRET as reduced by any applicable as-of-right benefit (if 
permitted by law and as such benefit may decrease over its prescribed term), other than an as-of­
right benefit whose application arises from the eligibility and acceptance of the Project 
Improvements under the as-of- right program in question. 

Adjusted ELT shall mean EL T as reduced by any applicable as-of-right benefit (if 
permitted by law and as such benefit may decrease over its prescribed term), other than an as as­
of-right benefit whose application arises from the eligibility and acceptance of the Project 
Improvements under the as-of-right program in question. 

Adjusted Initial CRET shall mean Initial CRET as reduced by any applicable as-of­
right benefit (if permitted by law and as such benefit may decrease over its prescribed term), 
other than an as-of-right benefit whose application arises from the eligibility and acceptance of 
the Project Improvements under the as-of-right program in question. 

Adjustment Date(s) means the July I occurring on the fifth-year anniversary of the 
PILOT Commencement Date and thereafter every fifth-year year anniversary of such July I 
within the PILOT Term excepting the last one. 

Average Equivalent Full Time Employee Number· shall mean the average of fi ve 
Equivalent Full Time Employee Numbers corresponding respectively to the five years of any 
five-year period ending on the June 30 prior to an Adjustment Date. 

Cessation Date shall mean the date on which the Facility Realty is no longer exempt 
from Real Estate Taxes by operation of law including, but not limited to by means of the 
expiration (on the Expiration Date) or sooner termination of the Company Lease and the demise 
conveyed thereunder; and/or the expiration (on the Expiration Date) or sooner termination of this 
Agreement and the demise conveyed hereunder. 

City Tax Fiscal Year shall mean each annual period commencing on July I , and ending 
on the immediately succeeding June 30, or such other atmual period as shall be established by 
lawful authority as the City's " tax fiscal year" or its equivalent. 

29 



CRET or Current Real Estate Taxes shall mean an amount equal to Real Estate Taxes 
applicable to Improvements at a point in time without reduction for any applicable as-of-right or 
discretionary benefit. 

DLP or Differential Land Product shall mean, when the OLP is greater than the SLP, the 
amount of such difference. 

EL Tor Equivalent Land Tax shall mean an amount equal to Real Estate Taxes applicable 
to the Land at a point in time without reduction for any applicable as-of-right or discretionary 
benefit. 

Equivalent Full Time Employee(s) shall mean one full-time employee working a 
minimum of thirty-five (35) hours per week, or two part-time employees, each working a 
minimum of twenty hours per week, and employed by either the Lessee or the Sublessee. 

Equivalent Full Time Employee Numbet· shall mean the number of Equivalent Full 
Time Employees working at the Facility Realty as such number is included in any atmual report 
required pursuant to law. 

Initial CRET shall mean CRET applicable to the Existing Improvements on the 
Commencement Date. 

Implementation Date(s) shall mean the January I following the first Adjustment Date 
and thereafter every fifth-year atmiversary of such January I within the PILOT Term excepting 
the last one. 

NYCDOF shall mean the New York City Department of Finance. 

Odginal Equivalent Full Time Employee Numbet· shall equal I 0 Equivalent Full Time 
Employees - i.e., the number of Employees employed at the time of the Lessee's (or its 
affiliate's) application to the Agency for Financial Assistance. 

OLP or Original Land Product shall equal $5,000 - i.e., the product of the Original 
Equivalent Full Time Employee Number and $500. 

PILOT Commencement Date shall mean July I , 201 3. 

PILOT Payment Default shall mean that particular Event of Default described and set 
fmth in Section 9.1 (a). 

PILOT Bill shall mean the semi-mmual statement of account sent by N YCDOF for the 
payment of PILOT in respect of the Facility Realty. 

PILOT Term shall mean the period commencing on the PILOT Commencement Date 
and ending on the Expiration Date. 
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Project Improvements shall have the meaning provided in Article I. 

Real Estate Taxes shall mean the real property taxes levied by the City on real propet1y 
within the City. 

Subsequent Equivalent Full Time Employee Number shall mean the Average 
Equivalent Full Time Employee Number for any five-year period ending on an Adjustment Date. 

SLP or Subsequent Land Product shall mean the product of a Subsequent Equivalent Full 
Time Employee Number and $500. 

Zone shall mean any area within the City which has been defined by statute, or created 
pursuant to statute, for economic development purposes or for community renewal and 
improvement or for neighborhood and landmark preservation. 

(b) Description and Address of Project; Representation 

The Project consists of the acquisition of an approx imately 12,600 square foot 
parcel of land located at 353 Stanley Avenue, Brooklyn, New York 11 207, being Block 4341, 
Lot 40 and an approximately 10,700 square foot building thereon, the construction of 
renovations thereto and the equipping thereof, all for the use by the Sublessee for the application 
of architectural coatings to metal extrusions, panels, doors and window assemblies, and other 
fabricated parts used mainly in the construction industry. The Facility Realty is located at 353 
Stanley Avenue, Brooklyn, New York 11 207, being Block 4341 and Lot 40. The Lessee 
a·epresents that the Facility Realty is located in a Zone. 

(c) Payments Prior to PILOT Commencement Date. Until the PILOT 
Commencement Date, or such later date as the Facility Realty is determined to be exempt from 
Real Estate Taxes, the Lessee shall pay to the City all Real Estate Taxes with respect to the 
Facility Realty at such times, in such matmer and in such amounts as would be applicable if the 
Facility Realty were not leased to the Agency. 

(d) PILOT Generally. 

(i) It is recognized that under the provisions of the Act the Agency is 
required to pay no Real Estate Taxes upon any of the property acquired by it or under its 
jurisdiction or control or supervision or upon its activities. The Agency and the Lessee 
agree, however, that the Lessee shall be required to pay PILOT with respect to the 
Facility Realty in accordance with the provisions of this Section 5.1, as follows: (i) with 
respect to the Land, PILOT shall be in the amounts determined pursuant to Sections 
5.l(e), (g), (h) and (i) ; and (ii) with respect to the Improvements, PILOT shall be in the 
amounts determined pursuant to Sections 5.1 (f), (g), (h) and (i). 

(ii) The Agency makes no representation as to the availability of an 
exemption or abatement from Real Estate Taxes for the Facility Realty. The Lessee 
acknowledges that the Agency has not represented the availability of any such exemption 
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or abatement for the Facility Realty, and the Lessee hereby releases the Agency from any 
claim arising from any loss of the Financial Assistance that was contemplated hereunder. 

(iii) The Lessee acknowledges that the PILOT Commencement Date 
will not be defen ed notwithstanding any loss of Financial Assistance contemplated 
hereunder in the event that the City does not recognize the Agency's exemption from 
Real Estate Taxes on the PILOT Commencement Date. 

(iv) The Agency shall have no obligation to take any action to correct 
any defect or deficiency that may prevent the Facility Realty from being recognized as 
exempt from Real Estate Taxes by the City. 

(v) The Agency, in its sole discretion and in furtherance of the 
purposes of the Act, may waive, in whole or in part, the payment of PILOT for good 
cause shown. 

(e) PILOT with Respect to the Land. 

During the PILOT Term, PILOT with respect to the Land shall be payable in accordance with 
Section 5. I (g) in the amounts described below. 

(i) From the PILOT Commencement Date up until the first 
Implementation Date, PILOT payable with respect to the Land shall be determined and 
payable as follows: 

(1) If the Facility Realty is located in a Zone, PILOT payable 
with respect to the Land shall equal zero ; and 

(2) If the Facility Realty is not located in a Zone, PILOT 
payable with respect to the Land shall equal Adjusted ELT less OLP but such 
PILOT shall never be less than zero. 

(ii) PILOT payable with respect to the Land for each of the five-year 
periods between the first Implementation Date and the date that begins the last four and 
one-half years of the PILOT Term, shall equal Adjusted ELT less the SLP for the five­
year period in question (as determined on the appropriate Adjustment Date); provided, 
however, that the following shall apply: 

(1) PILOT shall never be less than zero; and 

(2) If the Facility Realty is located in a Zone, 

(A) PILOT shall equal zero if the SLP is greater than or 
equal to the OLP, and 

(B) PILOT shall equal the DLP if the SLP is less than 
the OLP, and 
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(3) If the Facility Realty is not located in a Zone and if SLP is 
greater than Adjusted ELT but less than OLP, PILOT shall equal DLP. 

(iii) For the last four and one-half years of the PILOT Term, PILOT 
payable with respect to the Land shall equal the amounts provided below for the 
respective periods indicated. (For purposes of the following, "Fourth Land PILOT" 
shall mean the PILOT payable with respect to the Land as of the fourth Adjustment 
Date.) 

01101134- 06/30/35 [Fourth Land PILOT]+ [(Adjusted ELT - Fourth Land PILOT) x (.0 .2)] 

07/01135- 06/30/36 [Fourth Land PILOT] + [(Adjusted ELT - Fourth Land PILOT) x (.0.4)] 

07/01/36- 06/30/37 [Fourth Land PILOT] + [(Adjusted ELT - Fom1h Land PILOT) x (.0.6)] 

07/01/37- 06/30/38 [Fourth Land PILOT] + [(Adjusted ELT - Fourth Land PILOT) x (.0.8)] 

(iv) The attached grid provides numerical examples to illustrate the 
calculation and adjustment of Land PILOT: (see next page) 
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AssumJ;!tions for I!umoses of illustration: 
PILOT Commencement Date is 070/1112 
Expiration Date is 06/30/37 
Original Employee Number equals 10 

PERIOD;:, . -·'· . . -t ~. 'J)ATES ' AVERAGE -~ . 
' LAND PILOT for . ·.,· .. i ~$-i'lf:~ ~·,,B:,,. :;;·''·· ' EMPLOYEE., .. '-~·· :\ ', .. " · Project NOT in a Zo.ne ,, 

. ·. ,_., ,..., 
. . -)-"'Y , . ~~·- ·, ' 

~ { . ... g ,," •. NUMBER .- . 
' 

,..: 

FIRST 07/0 1112 PILOT Applicable: I 0 Through 12131 I 17: 
Commencement Date Land PILOT = Adjusted EL T- OLP 

07701/17 151 Adtustment Date Reported: 12 .....,~ OLP = 10 X $500 = $5,000 

SECOND 01/01/18 151 Implementation Implemented: 12 Through 12131122: 
Date Land PILOT= Adjusted ELT- SLP 

07/01/22,. -~0;Adjustment Date · Reported: 8 .-.. r SLP = 12 X $500 = $6,000 
~ 

THIRD 01/01/23 2"d Implementation Implemented: 8 Through 12131127: 
Date Land PILOT= Adjusted ELT- SLP 

07l0112>t ;. 3'<!-.'A.djustment Date Reported: 6 .,.~ SLP = 8 X $500 = $4,000 . -
FOURTH 01/01/28 3ra Implementation Implemented: 6 Through 12131132: 

Date Land PILOT = Adjusted EL T- SLP 

07/01/32;;; 4m 'Adjustment Date ·· Reported: 10 \ SLP = 6 x $500 = $3,000 

FIFTH 01/01 /33 4111 Implementation Implemented: 10 Through 06/30/33: 
Date Land PILOT = Adjusted ELT- SLP 

SLP = 10 X $500 = $5,000 
07/01/33 through 06/30/37 - i.e., the four-year "burn-off' Through 06/30/37: same Land PILOT as 
period during which the benefit conferred through PILOT in immediately preceding cell subject to 
reduces by 20% for each of the 4 years "burn-off" 

1 Because SLP is less than OLP, Land PILOT is payable even when SLP is greater than Adjusted ELT. 

2 Ibid, footnote no. 1. 
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" . LAND PILOT fo·r, 
' . .. ...-: '~ Project IN a Zone 

, . 
;4 -~ ~' 

.~ 

Through 12/31 I 17: 
Land PILOT = $0 

Through 12131122: 
OLP ($5,000) < SLP ($6,000), 
therefore DLP = $0 
therefore Land PILOT = $0 

Through 1213112 7: 
OLP ($5,000) > SLP ($4,000), 
therefore DLP = $1,000 
therefore Land PILOT = $1.0001 

Through 12131132: 
OLP ($5,000) > SLP ($3,000) 
therefore DLP = $2,000 
therefore Land PILOT= $2,0002 

Through 06/30/33: 
OLP ($5,000) = SLP ($5,000) 
therefore DLP = $0 
therefore Land PILOT = $0 
Through 06/30137: same Land 
PILOT as in immediately preceding 
cell subject to "bum-off' 



(f) PILOT with Respect to the Improvements. 

(i) During the PILOT Term, but subject to Sections 5. l(d) and (i), 
PILOT with respect to the Improvements shall be payable in accordance with Section 
5. 1 (g) in the amounts described below. 

( 1) Existing Improvements. From the PILOT Commencement 
Date tlu·ough June 30, 2034, PILOT payable with respect to the Existing 
Improvements shall equal Adjusted Initial CRET. 

(2) Project Improvements. From the PILOT Commencement 
Date tlu·ough June 30, 2034, PILOT payable with respect to the Project 
Improvements shall equal zero. Upon completion of the Project Improvements 
(and notwithstanding the foregoing sentence), the Lessee shall promptly request 
the appropriate officer of the City to reassess the Improvements. 

(3) Additional Improvements. From the PILOT 
Commencement Date through and including June 30, 2034, PILOT payable with 
respect to the Additional Improvements, if any, shall equal the Adjusted CRET 
applicable to such Additional Improvements. Upon completion of Additional 
Improvements, if any, the Lessee shall promptly comply with the requirements of 
Section 3.5 and request the appropriate officers of the City to reassess the 
Improvements. 

(4) From July I , 2034, through June 30, 2038, PILOT payable 
with respect to the Improvements shall equal the lower of Adjusted CRET and 
amounts respectively indicated for the periods set forth below. (Assume that, for 
purposes of the following, "Adjusted Initial CRET" applies only to the Existing 
Improvements.) 

07/01 /34- 06/30/35 [Adjusted Initial CRET] + [(Adjusted CRET - Adjusted Initial 
CRET) x (.0.2)] 

07/01/35- 06/30/36 [Adjusted Initial CRET] + [(Adjusted CRET - Adjusted Initial 
CRET) X (.0.4)] 

07/01136- 06/30/37 [Adjusted Initial CRET] + [(Adjusted CRET - Adjusted Initial 
CRET) X (.0.6)] 

07101137- 06/30/38 [Adjusted Initial CRET] + [(Adjusted CRET - Adjusted Initial 
CRET) X (.0.8)] 

(ii) Notwithstanding anything that may be to the contrary in this 
Section 5. 1, PILOT with respect to the Improvements shall never exceed Adjusted 
CRET. 
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(g) Payment Provisions. 

(i) The Lessee agrees to pay all PILOT required to be paid under this 
Section 5.1, seven (7) Business Days prior to July 1 or January 1 (as the case may be), in 
the amounts specified in PILOT Bills. The Agency agrees to request appropriate officers 
of NYCDOF to provide the Lessee with PILOT Bills. The Lessee understands and 
agrees that the failure of NYCDOF to send the Lessee a PILOT Bill shall not relieve the 
Lessee of its obligation hereunder to pay the amount of PILOT required in accordance 
with this Section 5 .I. The Lessee may send all inquiries concerning PILOT Bills to 
pilotl @finance.nyc.gov or: PILOT Unit, NYC Department of Finance, 59 Maiden 
Lane, 2211(1 floor, New York, New Yot·k 10038. 

(ii) Until such time the Agency may in writing require otherwise, the 
Lessee shall pay PILOT to the PILOT Depository and the Lessee shall make such 
payments by certified check, or by bank draft payable at a bank in New York, New York, 
or by wire transfer, or by electronic funds transfer; provided, however, that any single 
semi-annual payment of $150,000 or more (i .e., $300,000 or more annually) must be 
made by electronic funds transfer. 

(iii) Upon the occurrence of a PILOT Payment Default, the amount of 
PILOT so in default shall continue as an obligation of the Lessee and the Lessee agrees to 
pay same to the PILOT Depository, together with the lesser of (aa) the maximum amount 
of interest petmitted by law, and (bb) the greater of (i) interest thereon at the same rate 
per annum and compounded at the same frequency as is charged from time to time by the 
City with respect to the delinquent payment Real Estate Taxes, and (ii) a late payment fee 
of 5% of the amount of PILOT that was not paid when due and, for each month or part 
thereof that a payment is delinquent beyond the first month, an additional late payment 
fee of 1% per month on the original amount or portion thereof that was not paid when 
due that remains unpaid during such month or part thereof. 

(iv) Nothing contained herein shall limit or impair the Lessee's right, to 
the extent petmitted by law, to do the following: 

(I) to obtain reductions in the valuation of the Facility Realty; 
or 

(2) to apply for as-of-right benefits that would reduce Real 
Estate Taxes with respect to the Facility Realty (as if the Facility Realty were not 
exempt from Real Estate Taxes); provided, however, that the foregoing shall not 
be construed to reduce PILOT payable under the this Section 5 .I. 

(h) Apportionment of Payments after Transfer. 

(i) The Agency shall cause the appropriate officer or officers of the 
City to retum the Facility Realty to the tax rolls as of the Cessation Date. During the City 
Tax Fiscal Year in which the Cessation Date occurs, the Lessee and/or other subsequent 
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owner of the Facility Realty shall be responsible for paying the Real Estate Taxes due for 
the pot1ion of such City Tax Fiscal Year that remains from and after the Cessation Date. 

(ii) With respect to the semi-annual period of the City Tax Fiscal Year 
during which the Cessation Date occurs, the Agency shall cause the appropriate officer or 
officers of the City to apportion that part of PILOT previously remitted for such semi­
annual period (if any), which is attributable to the period commencing on the Cessation 
Date and ending on the June 30 or December 31 following (as the case may be), as a 
credit against the Real Estate Taxes owed for such semi-annual period. 

(i) Reduction or Withdrawal of Financial Assistance; Loss of Exemption. 

(i) Sublettings. If any portion of the Facility Realty is occupied by 
any Person other than the Lessee or the Sublessee, for so long as such use and/or 
occupancy continues, Lessee shall pay or cause to be paid additional PILOT in an amount 
which, as pro-rated to such used and/or occupied space, shall equal Adjusted CRET. 

(ii) Events of Default. Upon the occurrence of an Event of Default, 
including but not limited to a PILOT Payment Default, the Agency may increase PILOT 
(without notice other than the prior notice required for certain Events of Default) in an 
amount equal to Adjusted ELT as to the Land and Adjusted CRET as to the 
Improvements. 

(iii) Loss of Exemption. Upon the occurrence of a Cessation Date, the 
Facility Realty shall be deemed automatically restored to the tax rolls, whether or not 
procedurally such restoration has in fact occurred, and the Lessee shall pay Real Estate 
Taxes with respect to the Facility Realty from and after such Cessation Date. 

Section 5.2. Sales Tax Exemption. 

(a) Any exemption from Sales Taxes resulting from or occasioned by the 
Agency's involvement with the Project shall be limited to purchases of Exempt Propet1y effected 
by the Lessee as agent for the Agency pursuant to the Sales Tax Letter, it being the intent of the 
parties hereto that no operating expenses of the Lessee and no purchases of other personal 
property (other than Exempt Property) shall be subject to an exemption from Sales Taxes 
because of the Agency's title to or leasehold interest in the Facility or involvement with the 
Project Work. 

(b) The Lessee shall include language which is substantially in the form of 
paragraph 5 of the Sales Tax Letter (through an attached rider or otherwise) in and as part of 
each contract, agreement, invoice, bill or purchase order entered into by the Lessee as agent for 
the Agency in connection with the Project. If the Lessee shall fail to include, incorporate by 
reference or othetwise cause the contract, agreement, invoice, bill or purchase order to be, 
together with the vendor or contractor, subject to the above referenced language in substantially 
the fmm thereof, such contract, agreement, invoice, bill or purchase order, shall not be an 
undertaking on behalf of the Agency and shall not be entitled to any of the Benefits that the 
Agency can confer, and the Lessee shall not claim any sales or use tax benefits or exemptions 
with respect to any such contract, agreement, invoice, bill or purchase order, and the Lessee shall 
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return to the Agency or pay at its direction any such benefits or exemptions so taken, together 
with interest on such amount at the annual rate of twelve percent (12%) per annum, compounded 
daily from the date of such taking. 

(c) On the Commencement Date, the Agency shall make the Sales Tax Letter 
available to the Lessee in substantially the form of Exhibit H - "Fom1 of Sales Tax Letter". The 
Agency, at the sole cost and expense of the Lessee, shall also execute such other authorizations, 
letters and documents (and such amendments to the Sales Tax Letter) as may be reasonably 
necessary to permit the Lessee to obtain the intended benefits hereunder. Subject to the terms of 
this Agreement, it is intended that the aggregate scope of the sales and use tax benefits received 
by the Lessee pursuant to thi s Agreement and the Sales Tax Letter shall be limited in both 
duration and amount as follows: 

(i) The Sales Tax Letter shall be dated the Commencement Date and 
shall be effective for a term commencing on its date and expiring upon the earliest of (A) 
the termination of this Agreement, (B) the Completion Date, (C) the completion of the 
Project Work as provided in Section 3.3, or (D) the termination of the Sales Tax Letter 
pursuant to Section 9.2. 

(ii) The authorizations set forth in the Sales Tax Letter shall 
automatically be suspended twenty (20) days after notice to the Lessee that the Lessee 
shall be in default under this Agreement until the Lessee shall pay any amounts due, and 
perform all of its obligations, with respect to any such default. 

(iii) The sales and use tax exemption to be provided pursuant to the 
Sales Tax Letter: 

(A) shall not be available for any items of personalty or 
payment of any costs other than the costs of the Exempt Property, 

(B) shall only be utilized for items of Exempt Property which 
shall be purchased, incorporated, completed or installed for use only by the 
Lessee and the Sublessee at the Facility Realty (and not with any intention to sell, 
transfer or otherwise dispose of any such items of Exempt Property to a Person as 
shall not constitute the Lessee or the Sublessee), it being the intention of the 
Agency and the Lessee that the sales and use tax exemption shall not be made 
available with respect to any item of Exempt Property unless such item is used 
solely by the Lessee and the Sublessee at the Facility Realty, 

(C) shall not be available for any date after the Sales Tax Letter 
shall have been suspended as provided in Section 5.2(c)(ii), provided, however, 
that in the event the Lessee shall thereafter cure any defaults under this 
Agreement, or the Agency shall thereafter waive such suspension, as applicable, 
the sales and use tax exemption shall again be available from the date of such cure 
or such waiver, 
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(D) shall not be available for any item the acquisition or leasing 
of which would otherwise be exempt from Sales Tax absent the involvement by 
the Agency, 

(E) shall not be available for any cost of utilities, cleaning 
service or supplies or other costs of operation, and 

(F) 
Sales Tax Letter. 

shall not be available subsequent to the expiration of the 

(iv) In the event that the Lessee shall utilize the sales or use tax 
exemption authorization provided pursuant to the Sales Tax Letter in violation of the 
provisions of Section 5.2 (c)(iii), the Lessee shall promptly deliver notice of same to the 
Agency, and the Lessee shall, upon demand by the Agency, pay to or at the direction of 
the Agency a return of sales or use tax exemptions in an amount equal to all such 
unauthorized sales or use tax exemptions together with interest at the rate of twelve 
percent ( 12%) per annum compounded daily from the date and with respect to the dollar 
amount for which each such unauthorized sales or use tax exemption was availed of by 
the Lessee. 

(v) Upon request by the Agency with reasonable notice to the Lessee, 
the Lessee shall make available at reasonable times to the Agency and/or the Independent 
Accountant all such books, records, contracts, agreements, invoices, bills or purchase 
orders of the Lessee, and require all appropriate officers and employees of the Lessee and 
of the Sublessee to respond to reasonable inquiries by the Agency and/or the Independent 
Accountant, as shall be necessary (y) to indicate in reasonable detail those costs for 
which the Lessee shall have utilized the Sales Tax Letter and the dates and amounts so 
utilized, and (z) to permit the Agency to determine any amounts owed by the Lessee 
under this Section 5.2. 

(vi) Section 874(9) of the Enabling Act and New York State 
Department of Taxation and Finance Form ST-60 "IDA Appointment of Project or 
Agent" ("Form ST-60") require that within thirty (30) days of the date that the Agency or 
its agent directl y or indirectly appoint a project operator or other person or entity to act as 
agent of the Agency for purposes of extending a sales or use tax exemption to such 
person or entity, the Agency must file a completed Form ST-60 with respect to such 
person or entity. Promptly following any such appointment by or on behalf of the Lessee, 
the Lessee shall electronically submit to the Agency a Fmm ST-60 completed with the 
information required therein as provided in Armex B to the Sales Tax Letter. 

(d) The Lessee shall observe and comply with the terms and conditions of the 
Sales Tax Letter including without limitation Annex B to the Sales Tax Letter ·relative to 
compliance with certain required procedures, and upon the termination, expiration or 
cancellation of the Sales Tax Letter, the Lessee shall promptly surrender the same to the Agency. 

39 



(e) Reference is made to Section 8.16(c) pursuant to which the Lessee has 
agreed to file (y) Form ST-340 (or any successor or additional mandated form) with regard to use 
of the Sales Tax Letter, and (z) a completed Sales Tax Exemption Report. 

Section 5.3. Mortgage Recording Tax Deferral. 

(a) For purposes of this Section 5.3, the following terms shall have the 
meanings specified below: 

Exempt Mortgage shall mean a Mortgage the recording of which is exempt from 
Mortgage Recording Taxes by reason of the Agency being a mortgagor thereunder. 

Gap Mortgage shall mean, upon any refinancing of the outstanding principal 
balance of the indebtedness secured by an ex isting Exempt Mortgage, the separate mortgage that 
will initia lly secure the New Money. 

Modified Exempt Mortgage shall mean an Exempt Mortgage as assigned, 
modified, extended, consolidated and/or otherwise amended 

Mortgage Recording Taxes shall mean those taxes imposed by the City and the 
State upon the recording of mortgages against rea l property in the City. 

New Money shall mean, upon any refinancing of the outstanding principal 
balance of the indebtedness secured by an existing Exempt Mortgage, any additional loan 
proceeds that may be advanced as part of such mortgage refinancing. 

Non-Exempt Principal shall mean that portion of the indebtedness secured by an 
existing Exempt Mortgage that may be outstanding on the Expiration Date (as may be reasonably 
calculated by the Agency at a given point in time) or on any earlier tennination of this 
Agreement, as the context requires. 

PILOMRT shall mean payment(s) in lieu of mottgage recording taxes as such 
payments are calculated using the mortgage recording tax rate in effect at time of payment. 

NPV shall mean a net-present-value calculation of an amount due at a future date 
using such discount rate as may be requi red by the Agency from time to time. 

NPV-PILOMRT shall mean the net-present-value calculation of a PILOMRT 
due at the Expiration Date using such discount rate as may be required by the Agency from time 
to time. 

(b) The Lessee acknowledges that the Agency has deferred the payment of 
Mortgage Recording Taxes on each Exempt Mortgage for a term, such term to commence on the 
date of recording of such Exempt Mortgage and to end on the earliest to occur of (i) the 
Expiration Date, (ii) the Termination Date, (iii) the maturity or sooner termination of such 
Exempt Mortgage, or (iv) an Event of Default. 
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(c) The Lessee acknowledges and agrees that the Agency is not obligated to 
defer the payment of Mortgage Recording Taxes for the recording of any mortgage other than an 
Exempt Mortgage; nor is the Agency obligated to defer the payment of Mortgage Recording 
Taxes on any extension, modification or other amendment to, or any assignment, consolidation 
or restatement of, an Exempt Mortgage. 

(d) The Agency agrees that if, in connection with the refinancing of an 
Exempt Mortgage, the Lessee (i) causes the mortgagee of the Exempt Mortgage to assign the 
Exempt Mortgage to a new mortgagee, and/or (ii) causes the Exempt Mortgage to be modified, 
ex tended, consolidated or otherwise amended, the Agency will not object to any resulting 
continuation of the deferral of the Mortgage Recording Taxes originally applicable to the 
Exempt Mortgage; provided, however, that the following conditions are satisfied: (aa) the 
Agency is made a party to the Modified Exempt Mortgage; and (bb) the Modified Exempt 
Mortgage has provisions reasonably acceptable to the Agency; and (cc) a Gap Mortgage is 
concurrently delivered to secure New Money, if any; and (cc) if applicable, at the time the 
refinancing is closed and the Modified Exempt Mortgage is executed and delivered, the Lessee 
shall make the following payments to NYCDOF: 

(x) Mortgage Recording Taxes with respect to any Gap Mortgage; and 

(y) NPV -PILOMRT with respect to any Non-Exempt Principal less 
the amount of any principal for which Mortgage Recording Taxes and/or PILOMRT 
and/or NPV -PILOMRT have already been paid or are being concuiTently paid. 

(e) If this Agreement terminates prior to the Expiration Date and, as a result 
there is Non-Exempt Principal for which Mortgage Recording Taxes, PILOMRT, NPV­
PILOMRT and/or a payment under Section 5.4 has not been paid, the Lessee shall either pay 
PILOMRT with respect to such Non-Exempt Principal or deliver in-lieu thereof a satisfaction of 
the Exempt M01tgage to the Agency. 

(f) The Lessee agrees that, notwithstanding delivery by the Lessee of a 
satisfaction of an Exempt Mortgage on the Expiration Date or on any earlier date when this 
Agreement may be terminated, or evidence of any reduction in the anticipated amount of 
Non-Exempt Principal outstanding as of the Expiration Date, the Agency shall not be obligated 
to refund to the Lessee any amounts ofPILOMRT or NPV-PILOMRT previously paid. 

Section 5.4. Recapture of Public Benefits. It is understood and agreed by the 
parties to this Agreement that the Agency is entering into this Agreement in order to provide 
financial assistance to the Lessee for the Project and to accomplish the public purposes of the 
Act. In consideration therefor, the Lessee hereby agrees as follows: 

(a) For purposes of this Section 5.4, the following terms shall have the 
meanings specified below: 

Benefits shall mean, collectively: 

(i) all real estate tax benefits that have accrued to the benefit of the 
Lessee during such time as the Agency had a leasehold or controlling interest in the 
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Facility Realty, such tax benefits to be computed by subtracting PILOT paid from those 
payments that the Lessee would have paid during the term of this Agreement (i.e., 
Adjusted ELT and, as to the Improvements, Adjusted CRET) had the Agency not had a 
leasehold or controlling interest in the Facility Realty during such term; and 

(ii) all miscellaneous benefits derived from the Agency's participation 
in the Straight-Lease Transaction contemplated by this Agreement, including any deferral 
from any applicable mortgage recording taxes, Sales Taxes, and filing and recording fees. 

Operations Commencement Date shall mean the date on which the Agency 
receives from the Lessee in completed fonn the certificate of an Authorized Representative of 
the Lessee delivered to the Agency pursuant to Section 3.3(f)). 

Recapture Event shall mean any one of the following events: 

(i) The Lessee shall have failed to complete, or caused to be 
completed, the Project Improvements by the Completion Date. 

(ii) Except as permitted by written consent of the Agency pursuant to 
and in accordance with Section 8.20, the Lessee or the Sublessee shall have liquidated all 
or substantially all of its operating assets or shall have ceased all or substantially all of its 
operations. 

(iii) The Lessee or the Sublessee shall have transferred all or 
substantially all of its employees to a location outside of the City. 

(iv) The Facility has ceased to be the Approved Facility and/or the 
Lessee or the Sublessee shall have substantially changed the scope and nature of their 
operations at the Facility Realty. 

(v) Except as permitted by written consent of the Agency pursuant to 
and in accordance with Section 8.20, the Lessee and/or the Sublessee shall have sold, 
leased or otherwise disposed of all or substantially all of the Facility Realty. 

(vi) The Lessee or the Sublessee shall have subleased all or pat1 of the 
Facility Realty in violation of Section 8.9. 

(vii) The Lessee or the Sublessee shall have relocated all or 
substantially all of its operations at the Facility Realty to another site; provided, however, 
and notwithstanding the foregoing, such relocation shall not be a Recapture Event if 
(A) the Lessee and the Sublessee have relocated their operations at the Facility Realty 
and at least 90% of their employees employed at the Facility Realty prior to the 
relocation, to another site within the City, (B) the Lessee and the Sublessee maintain, for 
the remaining balance of the Recapture Period, an employment level equal to at least 
90% of the number of employees employed by the Lessee and the Sublessee at the 
Facility Realty prior to relocation, and (C) the Lessee and/or the Sublessee shall satisfy 
such other additional conditions as the Agency may from time to time impose provided 
such additional conditions are reasonable and uniformly imposed, at the time, to other 
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similar transactions under similar circumstances. There shall arise another Recapture 
Event upon the failure of the Lessee and/or the Sublessee to satisfy continuously the 
foregoing requirements for the remaining balance of the Recapture Period. Upon the 
occuiTence of such subsequent Recapture Event, the Agency shall have the right to 
demand payment of all amounts due under Section 5.4(b) or (c), and the calculation of 
interest pursuant to Section 5.4(c)(iii) shall assume that the subsequent Recapture Event 
replaces the original Recapture Event for purposes of that computation. The 
determination of the pre-relocation, 90%-employment level shall be done in a manner, 
and in respect of a date or period of time, that the Agency deems appropriate in its sole 
di scretion. For purposes of this Section 5.4, individuals who are employed by each of the 
Lessee and the Sublessee sha ll not be counted twice. 

Notwithstanding the foregoing, a Recapture Event shall not be deemed to 
have occutTed if the Recapture Event: 

(A) shall have arisen as a direct, immediate result of (x) force 
majeure as defined in Section 11.1, (y) a taking or condemnation by governmental 
authority of all or substantially all of the Facility Realty, or (z) the inability at law 
of the Lessee to rebuild, repair, restore or replace the Facility Realty after the 
occurrence of a Loss Event to substantially its condition prior to such Loss Event, 
which inability shall have arisen in good faith through no fault on the part of the 
Lessee, the Sublessee, or any Affiliate, or 

(B) is deemed, in the sole discretion of the Agency, to be 
(y) minor in nature, or (z) a cause of tmdue hardship to the Lessee and/or the 
Sublessee were the Agency to recapture any Benefits. 

Recaptut·e Pedod shall mean the period of time commencing on the 
Commencement Date, and expiring on the date which is the tenth anniversary of the Operations 
Commencement Date. 

(b) If there shall occur a Recapture Event during the Recapture Period, but 
such Recapture Event is prior to the Operations Commencement Date, the Lessee shall pay to the 
Agency as a return of Financial Assistance conferred by the Agency, the following amounts 
upon demand by the Agency: (i) all Benefits; and (ii) interest described in Section 5.4(c)(iii). 

(c) If there shall occur a Recapture Event during the Recapture Period, but 
such Recapture Event occurs after the Operations Commencement Date, the Lessee shall pay to 
the Agency as a return of Financial Assistance conferred by the Agency, the following amounts 
(as applicable) upon demand by the Agency: 

(i) If the Recapture Event occurs within the first six (6) years after the 
Operations Commencement Date, one hundred percent (100%) of the Benefits. 

(ii) If the Recapture Event occurs within any month during any one of 
the seventh, eighth, ninth or tenth years after the Operations Commencement Date, 
X percent of the Benefits (where "X" is a percent equal to 100% less Y, and where "Y" 
equals the product of 1.666% and the number of months elapsed commencing with the 
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first month of the seventh year through and including the month in which the Recapture 
Event occurs). 

(iii) The principal of the Benefits to be recaptured, whether pursuant to 
clause (i) or (ii) above, shall bear interest at a rate equal to the lesser of (x) the maximum 
amount of interest permitted by law, and (y) the statutory judgment rate, compounded 
daily, commencing from the date that any amount of Benefit principal has accrued to the 
Lessee, through and including the date such principal is repaid in full; such that 
(x) Benefit principal comprising mortgage recording taxes, or filing and recording fees, 
shall be deemed to have accrued to the Lessee on the Commencement Date, and 
(y) Benefit principal comprising real estate tax benefits shall be deemed to have accrued 
to the Lessee on each date upon which the Lessee shall make a payment of PILOT, and 
(z) Benefit principal comprising Sales Tax Savings shal l be deemed to have accrued to 
the Lessee on each date upon which such Sales Tax Saving shall have been received by 
reason of the use by the Lessee of the Sales Tax Letter, provided, however, that if the 
Lessee cannot establish to the Agency's satisfaction the applicable date of receipt, the 
Agency shall deem the date of receipt (and therefore the date on which the Benefit 
principal accrued) to be the first day of the calendar year for which exemption was 
reported by the Lessee to the State Department of Taxation and Finance on Form ST-340, 
or, if the Lessee shall have fai led to file Form ST-340, the Commencement Date. The 
"statutory judgment rate" shall be the statutory judgment rate in effect on the date of the 
Agency's demand. 

For purposes of this Section 5.4, demand for payment by the Agency shall 
be made in accordance with the notice requirements of this Agreement and the due date 
for payment shall be not less than seven (7) Business Days from the date of the notice. 

(d) The Lessee shall furnish the Agency with written notification of 
any Recapture Event within ten (l 0) days of its occurrence and shall subsequently 
provide to the Agency in writing any additional information that the Agency may request. 

(e) The provisions of this Section 5.4 shall survive the termination of 
this Agreement for any reason whatsoever, notwithstanding any provision of this 
Agreement to the contrary. 
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ARTICLE VI 

DAMAGE, DESTRUCTION AND CONDEMNATION 

Section 6.1. Damage, Destruction and Condemnation. In the event that at 
any time during the term of this Agreement the whole or part of the Facility shall be damaged or 
destroyed, or taken or condemned by a competent authority for any public use or purpose, or by 
agreement to which the Lessee and those authorized to exercise such right are parties, or if the 
temporary use of the Facility shall be so taken by condemnation or agreement (a "Loss Event"): 

(i) the Agency shall have no obligation to rebuild, replace, repair or 
restore the Facility, 

(ii) there shall be no abatement, postponement or reduction in the 
Rental Payments payable by the Lessee under this Agreement or any other Project 
Document to which it is a party, and the Lessee hereby waives the provisions of Section 
227 of the New York Real Property Law or any law of like import now or hereafter in 
effect, and 

(iii) the Lessee will promptly give written notice of such Loss Event to 
the Agency, generally describing the nature and extent thereof. 

Section 6.2. Loss Proceeds. 

(a) The Agency and the Lessee shall cooperate and consult with each other in 
all matters pertaining to the settlement, compromise, arbitration or adjustment of any claim or 
demand on account of any Loss Event, and the settlement, compromise, arbitration or adjustment 
of any such claim or demand shall, as between the Agency and the Lessee, be subject to the 
written approval of the Lessee. 

(b) The Lessee shall be entitled to the Net Proceeds of any insurance proceeds 
or condemnation award, compensation or damages attributable to the Lessee's Property, 
provided that nothing contained in this Agreement shall be deemed to modify the obligations of 
the Lessee pursuant to any Mortgage with respect to property insurance proceeds and 
condemnation awards. The obligations of the Lessee hereunder shall be independent of any such 
other obligations relating to insurance proceeds and condemnation awards. 

Section 6.3. Election to Rebuild or Tet·minate. 

(a) In the event a Loss Event shall occur, the Lessee shall either: 

(i) at its own cost and expense (except to the extent paid from the Net 
Proceeds), within one (1) year of the Loss Event, promptly and diligently rebuild, 
replace, repair or restore the Facility to substantially its condition immediately prior to 
the Loss Event, or to a condition of at least equivalent value, operating efficiency and 
function, regardless of whether or not the Net Proceeds derived from the Loss Event shall 
be sufficient to pay the cost thereof, and the Lessee shall not by reason of payment of any 
such excess costs be entitled to any reimbursement from the Agency, or 
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(ii) exercise its option to terminate this Agreement as provided 111 

Section I 0.1; 

provided that if all or substantially all of the Facility shall be taken or condemned, or if the 
taking or condemnation renders the Facility unsuitable for use by the Lessee or the Sublessee as 
contemplated hereby, the Lessee shall exercise its option to terminate this Agreement as 
provided in Section 1 0.1. 

(b) As soon as practicable but no later than ninety (90) days after the 
occurrence of the Loss Event, the Lessee shall advise the Agency in writing of the action to be 
taken by the Lessee under this Section 6.3, a failure to advise the Agency timely being deemed 
an election in favor of Section 6.3(a)(ii). 

Section 6.4. Effect of Election to Build. 

(a) All rebuilding, replacements, repairs or restorations of the Facility 111 

respect of or occasioned by a Loss Event shall: 

(i) automatically be deemed a pm1 of the Facility and shall be subject 
to the Company Lease, this Agreement and the Sublease Agreement, 

(ii) be effected only if the Lessee shall deliver to the Agency an 
Opinion of Counsel acceptable to the Agency to the effect that such rebuilding, 
replacement, repair or restoration shall not change the nature of the Facility as the 
Approved Facility and a qualified "project" as defined in the Act, 

(iii) be effected with due diligence in a good and workmanlike manner, 
in compliance with all applicable Legal Requirements and be promptly and fully paid for 
by the Lessee in accordance with the terms of the applicable contract(s) therefor, 

(iv) restore the Facility to substantially its condition immediately prior 
to the Loss Event, or to a condition of at least equivalent value, operating efficiency and 
function, and to a state and condition that will permit the Lessee and the Sublessee to use 
and operate the Facility as the Approved Facility that will qualify as a qualified "project" 
as defined in the Act, and 

(v) 
Section 8.l(c). 

be effected only if the Lessee shall have complied with 

(b) The date of completion of the rebuilding, replacement, repair or 
restoration of the Facility shall be evidenced to the Agency by a certificate of an Authorized 
Representative of the Lessee stating (i) the date of such completion, (ii) that all labor, services, 
machinery, equipment, materials and supplies used therefor and all costs and expenses in 
connection therewith have been paid for or arrangement for payment, reasonably satisfactory to 
the Agency, has been made (iii) that the Facility has been rebuilt, replaced, repaired or restored 
to substantially its condition immediately prior to the Loss Event, or to a condition of at least 
equivalent value, operating efficiency and function, (iv) that the Agency has good and 
merchantable title to all Facility Personalty and a good and valid leasehold interest in all property 
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constituting part of the Facility Realty, and all property of the Facility is subject to the Company 
Lease (except in the case of the Facility Personalty), this Agreement and the Sublease 
Agreement, subject to Permitted Encumbrances, and (v) that the restored Facility is ready for 
occupancy, use and operation for its intended purposes. Notwithstanding the foregoing, such 
certificate may state (x) that it is given without prejudice to any rights against third parties by the 
Lessee or the Sublessee that exist at the date of such cettificate or that may subsequently come 
into being, (y) that it is given only for the purposes of this Section and (z) that no Person other 
than the Agency may benefit therefrom. 

(c) The certificate delivered pursuant to Section 6.4(b) shall be accompanied 
by (i) a certificate of occupancy (either temporary or pem1anent, provided that if it is a temporary 
cettificate of occupancy, the Lessee will proceed with due diligence to obtain a petmanent 
certificate of occupancy), if required, and any and all permissions, licenses or consents required 
of governmental authorities for the occupancy, operation and use of the Facility for the purposes 
contemplated by thi s Agreement; (ii) a cettificate of an Authorized Representative of the Lessee 
that all costs of rebuilding, repair, restoration and reconstruction of the Facility have been paid in 
full, together with releases of mechanics' liens by all contractors and materialmen who supplied 
work, labor, services, materials or supplies in connection with the rebuilding, repair, restoration 
and reconstruction of the Facility (or, to the extent that any such costs shall be the subject of a 
bona fide dispute, evidence to the Agency that such costs have been appropriately bonded or that 
the Lessee shall have posted a surety or security at least equal to the amount of such costs); and 
(iii) a search prepared by a ti tle company, or other evidence satisfactory to the Agency, 
indicating that there has not been filed with respect to the Facility any mechanic's, materialmen' s 
or any other lien in connection with the rebuilding, replacement, repair and restoration of the 
Facility and that there exist no encumbrances or those encumbrances consented to by the 
Agency. 
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ARTICLE VII 

COVENANT OF THE AGENCY 

Section 7.1. Quiet Enjoyment. The Agency covenants and agrees that, subject 
to the terms and provisions of the Pem1itted Encumbrances (and any other impaitments of title 
whether or not appearing on the title insurance policy refened to in Section 3.8), so long as the 
Lessee shall pay the Rental Payments payable by it under this Agreement and shall duly observe 
all the covenants, stipulations and agreements herein contained obligatory upon it and an Event 
of Default shall not exist hereunder, the Agency shall take no action to disturb the peaceful, quiet 
and undisputed possession of the Facility by the Lessee under this Agreement, and the Agency 
(at the sole cost and expense of the Lessee) shall from time to time take all necessary action to 
that end. 
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ARTICLE VIII 

COVENANTS OF THE LESSEE 

Section 8.1. Insurance. 

(a) Definitions. For purposes of this Section 8.1, the following terms shall 
have the meanings specified below: 

Certificate means an ACORD certificate evidencing insurance. 

CGL means commercial general liability insurance. 

Contractor(s) means, individually or collectively, a contractor or subcontractor 
providing materials and/or labor and/or other services in c01mection wi th any Construction, but 
not including a GC, CM or any architect or engineer providing professional services. 

CM means a construction manager providing construction management services 
in connection with any Construction. 

Construction means any construction, reconstruction, restoration, renovation, 
alteration and/or repair on, in, at or about the Facility Realty, including the Project Work or any 
other construction, reconstruction, restoration, alteration and/or repair required under this 
Agreement in connection with the Facility, provided, that, one or both of the following 
conditions applies to the foregoing: (i) the cost thereof, labor and materials combined, is 
$500,000 or greater, or (ii) the work being performed, whether in whole or in part, is roof work 
or work that is performed at a height of more than eight (8) feet above the ground. 

GC means any general contractor providing general contracting services m 
c01mection with any Construction. 

Insured(s) means, collectively or individually, the Lessee and the Sublessee. 

Insurer means any entity writing issuing a Policy. 

ISO means the Insurance Services Office or its successor. 

ISO Form CG-0001 means the CGL form published by ISO at the 
Commencement Date. 

Policy(ies) means, collectively or individually, the policies required to be 
obtained and maintained pursuant to Section 8.1 (b) and (c). 

SIR means self-insured retention. 

U/E means Umbrella or Excess Liability insurance. 

Workers' Compensation means Workers' Compensation, disability and 
employer liability insurance. 
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(b) Required Insurance. Tlu-oughout the term of this Agreement, except 
during periods of Construction, each Insured shall obtain and maintain for itself as a primary 
insured the following insurance: 

(i) CGL with $1,000,000 minimum per occurrence and $2,000,000 
minimum in the aggregate, per-location aggregate, and on a per occurrence basis. This 
Policy shall contain coverage for contractual liability, premises operations, and products 
and completed operations. 

(ii) U/E with $4,000,000 minimum per occurrence on terms consistent 
with CGL. The excess coverage provided under U/E shall be incremental to the CGL to 
achieve minimum required coverage of $5,000,000 per occurrence; such incremental 
coverage must also apply to auto liability (when such coverage applies; see 
Section 8.1 (b )(iii)), whether auto liability coverage is provided by endorsement to the 
Insured' s CGL or by a stand-alone policy. 

(iii) Auto liability insurance with $1,000,0000 combined single limit 
and $1,000,000 for uninsured or under-insured vehicles. If neither of the Insureds owns 
any vehicles, each shall obtain auto liability insurance in the foregoing amounts for hired 
and non-owned vehicles. Notwithstanding, in the event that the Authorized 
Representatives for the Lessee and the Sublessee deliver certificates to the Agency 
certifying that neither owns, hires, rents or uses a vehicle of any sort, the Agency shall 
deem such certifications to satisfy the requirements of this sub-section "iii." 

(iv) Workers Compensation satisfying State statutory limits. Coverage 
for employer liability shall be in respect of any work or operations in, on or about the 
Facility Realty. 

(c) Required Insurance During Periods of Construction. In connection with 
any Construction and throughout any period of such Construction, the Lessee shall cause the 
following insurance requirements to be satisfied: 

(i) Each Insured shall obtain and maintain for itself Policies in 
accordance with all requirements set forth in Section 8.1 (b), except that CGL and U/E 
shall be in an aggregate minimum amount of $10,000,000 per project aggregate. 

(ii) Any GC or CM shall obtain and maintain for itself as a primary 
insured the following Policies: 

(A) CGL and U/E in accordance with the requirements in 
Section 8.1 (b), subject to the following modifications: (x) coverage shall be in an 
aggregate minimum amount of $10,000,000 per project aggregate, and 
(y) completed operations coverage shall extend (or be extended) for an additional 
five (5) years after completion of the Construction; 

(B) Auto liability insurance m accordance with the 
requirements in Section 8.1 (b); and 
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(C) Workers' Compensation 111 accordance with the 
requirements in Section 8.1 (b). 

(iii) Each Contractor shall obtain and maintain for itself as a primary 
insured the following insurance: 

(A) CGL and U/E in accordance with the requirements in 
Section 8.1 (b) except that, in addition, completed operations coverage shall 
extend (or be extended) for an additional five (5) years after completion of the 
Construction; 

(B) Auto Liability insurance ll1 accordance with the 
requirements in Section 8.1 (b); and 

(C) Workers' Compensation 111 accordance with the 
requirements in Section 8.1 (b). 

(d) Required Policy Attributes. Except as the Agency shall expressly 
otherwise agree in writing in its sole and absolute discretion: 

(i) The Lessee shall cause each Policy (other than Worker's 
Compensation insurance) to name the Agency as an additional insured on a primary and 
non-contributory basis as more particularly required in Section 8.1 (f)(i). 

(ii) No Policy shall have a deductible. 

(iii) CGL shall not be subject to SIR. 

(iv) CGL and Auto Liability shall be written on, respectively, ISO 
F01m CG-0001 and ISO Form CA-0001, or on such other equivalent f01ms as same may 
be reasonably acceptable to the Agency but only if the substitute form being proposed as 
equivalent is provided to the Agency sixty (60) days prior to the intended effective date. 

(v) The Lessee acknowledges that the Agency is materially relying 
upon the content of ISO Form CG-0001 (or its equivalent if applicable) to implement the 
Agency's insurance requirements under this Section 8.1; accordingly, the Lessee agrees 
that non-standard exclusions and other modifications to ISO Form CG-0001 (or to its 
equivalent if applicable) are prohibited under the terms and conditions ofthis Section 8.1. 
By way of example and not limitation, no Policy delivered hereunder shall limit (whether 
by exception, exclusion, endorsement, script or other modification) any of the following 
coverage attributes: 

(A) contractual liability coverage msunng the contractual 
obligations of the Insureds; 

(B) the right of the Insureds to name additional insureds 
including the Agency; 
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(C) the applicability of CGL coverage to the Agency as an 
additional insured in respect ofliability arising out of any of the following claims: 
(x) claims against the Agency by employees of an Insured, or (y) claims against 
the Agency by any GC, CM, Contractor, architect or engineer or by the 
employees of any of the foregoing, or (z) claims against the Agency arising out of 
any work performed by a GC, CM, Contractor, architect or engineer. 

(vi) U/E shall follow the form of CGL except that U/E may be broader. 

(vii) The Policies for CGL and U/E shall each provide primary 
insurance and the issuing Insurer shall not have a right of contribution from any other 
insurance policy insuring the Agency. 

(viii) In each Policy, the Insurer shall waive, as against any Person 
insured under such Policy including any additional insured, the following: (x) any right of 
subrogation, (y) any right to set-off or counterclaim against liability incurred by a 
primary insured or any additional insured, and (z) any other deduction, whether by 
attachment or otherwise, in respect of any liability incurred by any primary insured or 
additional insured. 

(ix) The Agency shall not be liable for any msurance premmm, 
commission or assessment under or in connection with any Policy. 

(e) Required Insurer Attributes. All Policies must be issued by Insurers 
satisfying the following requirements: 

(i) Insurers shall have a minimum AM Best rating of A minus. 

(ii) Each Insurer must be an authorized insurer in accordance with 
Section 107(a) of the New York State Insurance Law. 

(iii) Insurers must be admitted in the State; provided, however, that if 
an Insured requests the Agency to accept a non-admitted Insurer, and if the Agency 
reasonably determines that for the kind of operations perfonned by the Insured an 
admitted Insurer is commercially unavai lable to issue a Policy or is non-existent, then the 
Agency shall provide its written consent to a non-admitted Insurer. For purposes of this 
paragraph, an "admitted" Insurer means that the Insurer's rates and forms have been 
approved by the State Insurance Department and that the Insurer's obligations are entitled 
to be insured by the State's insurance guaranty fund. 

(f) Required Evidence of Compliance. The Lessee shall deliver or cause to 
be delivered, throughout the tetm of this Agreement, evidence of all Policies required hereunder 
as set forth in this Section 8.1 (f): 

(i) All Policies. With respect to all Policies on which an Insured is to 
be a primary insured, the Insured shall deliver to the Agency a Certificate or Certificates 
evidencing all Policies required by this Section 8.1: (x) at the Commencement Date, 
(y) prior to the expiration or sooner termination of Policies, and (z) prior to the 
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commencement of any Construction. If the Certificate in question evidences CGL, such 
Certificate shall name the Agency as an additional insured in the following manner: 

New York City Industrial Development Agency is an additional 
insured on a primary and non-contributory basis for both CGL 
and Umbrella/Excess. The referenced CGL is written on ISO 
Form CG-0001 without modification to the contractual liability or 
waiver-ofsubrogation provisions therein, covering the following 
premises: 353 Stanley Avenue, Brooklyn, New York 11207; 

(ii) CGL. With respect to CGL on which an Insured is to be a primary 
insured, such Insured shall additionally deliver to the Agency the following: 

(A) Prior to the Commencement Date the Insured shall deliver 
to the Agency the declarations page and the schedule of forms and endorsements 
pertinent thereto . 

(B) Upon the expiration or sooner termination of any CGL, the 
Insured shall deliver to the Agency a declarations page and schedule of forms and 
endorsements pertinent to the new or replacement CGL. 

(C) Prior to the commencement of any Construction, the 
Insured shall deliver to the Agency a declarations page and a schedule of fom1s 
and endorsements pertinent to the CGL under which the Insured is to be the 
primary insured during the period of such Construction. 

(iii) Insurance to be obtained by GCs and CMs. Prior to the 
commencement of any Construction that entails the services of a GC or CM, the Lessee 
shall provide to the Agency, in a form satisfactory to the Agency, evidence that the GC or 
CM (as the case may be) has obtained the Policies that it is required to obtain and 
maintain in accordance with Section 8.1 (c). 

(iv) Insurance to be obtained by Contractors. In connection with any 
Construction, the Lessee shall, upon the written request of the Agency, cause any or all 
Contractors to provide evidence satisfactory to the Agency, that such Contractors have 
obtained and maintain the Policies that they are required to obtain and maintain in 
accordance with the requirements of Section 8.l(c). 

(g) Required Notices. (i) The Lessee shall immediately give the Agency 
notice of each occurrence that is reasonably probable to give rise to a claim under the insurance 
required to be maintained by this Section 8.1. (ii) The Lessee shall in writing immediately notify 
the Agency of the cancellation of any Policy. (iii) In the event that any of the Policies pertain to 
and cover properties (other than the Facility Realty that are not disclosed in Sub-Section (h)(i) of 
this Section 8.1 , the Lessee shall in writing notify the Agency of such additional properties. 
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(h) Miscellaneous. 

(i) The Lessee represents that the Policies pertain to and cover the 
Facility Realty exclusively. 

(ii) In the event that any of the Policies pertain to and cover propetties 
(other than the Facility Realty) that are not set forth in sub-section " i" preceding, the 
Agency shall have the right to demand higher Policy amounts therefor provided that the 
incremental coverage demanded by the Agency is reasonably related to such additional or 
substitute properties and the operations carried out or to be carried out thereon. 

(iii) If, in accordance with the terms and conditions of this Section 8. 1, 
an Insured is required to obtain the Agency's consent, the Lessee shall request such 
consent in a writing provided to the Agency at least thirty (30) days in advance of the 
commencement of the effective period (or other event) to which the consent pettains. 

(iv) Tlu·oughout the tetm of this Agreement, delivery by an Insured of a 
Cettificate evidencing auto liability insurance for hired and non-owned vehicles shall, 
unless otherwise stated by the Lessee to the contrary, constitute a representation and 
waiTanty from the Insured to the Agency that the Insured does not own vehicles. 

(v) An Insured shall neither do nor omit to do any act, nor shall it 
suffer any act to be done, whereby any Policy would or might be terminated, suspended 
or impaired. 

(vi) If, tlu·oughout the tetm of this Agreement, insurance industry 
standards applicable to properties similar to the Facility Realty and/or operations similar 
to the operations of the Lessee and/or the Sublessee, materially change; and if, as a 
consequence of such change, the requirements set forth in this Section 8.1 become 
inadequate in the reasonable judgment of the Agency for the purpose of protecting the 
Agency against third-party claims, then the Agency shall have the right to supplement 
and/or otherwise modify such requirements, provided, however, that such supplements or 
modifications shall be commercially reasonable. 

(vii) Nothing contained in this Agreement shall be deemed to modify 
the obligations of the Lessee pursuant to any Mortgage with respect to propetty insurance 
or the application of proceeds thereof and said Mortgage. The obligations of the Lessee 
hereunder shall be independent of any such other obligations relating to insurance. 

(viii) The Agency, in its sole discretion and without obtaining the 
consent of any Mortgagee or any Guarantor or any other party to the transactions 
contemplated by this Agreement, may waive particular requirements under this Section 
8.1 . Notwithstanding, the Lessee shall be estopped from claiming that the Agency has 
made any such waiver unless the Agency has executed and delivered a written instrument 
for the purpose of effectuating such waiver. 

(ix) THE AGENCY DOES NOT REPRESENT THAT THE 
INSURANCE REQUIRED IN THIS SECTION 8.1, WHETHER AS TO SCOPE OR 
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COVERAGE OR LIMIT, IS ADEQUATE OR SUFFICIENT TO PROTECT THE 
INSUREDS AND THEIR OPERATIONS AGAINST CLAIMS AND LIABILITY. 

Section 8.2. Indemnity. 

(a) The Lessee shall at all times indemnify, defend, protect and hold the 
Agency, and any director, member, officer, employee, servant, agent (excluding for this purpose 
the Lessee, which is not obligated hereby to indemnify its own employees, Affiliates or affiliated 
individuals) thereof and persons under the Agency's control or supervision, and the PILOT 
Depository (collectively, the "Indemnified Parties" and each an "Indemnified Party") 
harmless of, from and against any and all claims (whether in tort, contract or otherwise), taxes 
(of any kind and by whomsoever imposed), demands, penalties, fines, liabilities, lawsuits, 
actions, proceedings, settlements, costs and expenses, including attorney and consultant fees, 
investigation and laboratory fees, court costs, and litigation expenses (collectively, "Claims") of 
any kind for losses, damage, injury and liability (collectively, "Liability") of every kind and 
nature and however caused (except, with respect to any Indemnified Party, Liability arising from 
the gross negligence or willful misconduct of such Indemnified Party), arising during the period 
commencing on the Indemnification Commencement Date, and continuing tlu·oughout the term 
of this Agreement, arising upon, about, or in any way connected with the Facility, the Project, or 
any of the transactions with respect thereto, including: 

(i) the financing of the costs of the Facility or the Project, 

(ii) the plmming, design, acquisition, site preparation, Project Work, 
construction , renovation, equipping, installation or completion of the Project or any part 
thereof or the effecting of any work done in or about the Facility, or any defects (whether 
latent or patent) in the Facility, 

(iii) the maintenance, repatr, replacement, restoration, rebuilding, 
construction, renovation, upkeep, use, occupancy, ownership, leasing, subletting or 
operation of the Facility or any portion thereof, 

(iv) the execution and delivery by an Indemnified Party, the Lessee, the 
Sublessee or any other Person of, or performance by an Indemnified Pat1y, the Lessee or 
any other Person, as the case may be, of, any of their respective obligations under, this 
Agreement or any other Project Document, or other document or instrument delivered in 
connection herewith or therewith or the enforcement of any of the terms or provisions 
hereof or thereof or the transactions contemplated hereby or thereby, 

(v) any damage or injury to the person or property of any Person in or 
on the premises of the Facility, 

(vi) any imposition arising from, burden imposed by, violation of, or 
failure to comply with any Legal Requirement, including failure to comply with the 
requirements of the City's zoning resolution and related regulations, or 

(vii) the presence, disposal, release, or tlu·eatened release of any 
Hazardous Materials that are on, from, or affecting the Facility; any personal mJury 
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(including wrongful death) or property damage (real or personal) arising out of or related 
to such Hazardous Materials; any lawsuit brought or threatened, settlement reached, or 
government order relating to such Hazardous Materials, and/or any violation of Legal 
Requirements, including demands of government authorities, or any policies or 
requirements of the Agency, which are based upon or in any way related to such 
Hazardous Materials. 

(b) The Lessee releases each Indemnified Party from, and agrees that no 
Indemnified Party shall be liable to the Lessee or its Affiliates for, any Claim or Liability arising 
from or incun·ed as a result of action taken or not taken by such Indemnified Party with respect 
to any of the matters set forth in Section 8.2(a) including any Claim or Liability arising from or 
incurred as a result of the negligence or willful misconduct of such Indemnified Party, or at the 
direction of the Lessee, the Sublessee or any Guarantor with respect to any of such matters above 
referred to. 

(c) An Indemnified Party shall promptly notify the Lessee in writing of any 
claim or action brought against such Indemnified Party in which indemnity may be sought 
against the Lessee pursuant to this Section 8.2; such notice shall be given in sufficient time to 
allow the Lessee to defend or pa11icipate in such claim or action, but the failure to give such 
notice in sufficient time shall not constitute a defense hereunder nor in any way impair the 
obligations of the Lessee under this Section 8.2. 

(d) Anything to the contrary in this Agreement notwithstanding, the covenants 
of the Lessee contained in this Section 8.2 shall be in addition to any and all other obligations 
and liabilities that the Lessee may have to any Indemnified Pmty in any other agreement or at 
common law, and shall remain in full force and effect after the termination of this Agreement 
until the later of (i) the expiration of the period stated in the applicable statute of limitations 
during which a claim or cause of action may be brought and (ii) payment in full or the 
satisfaction of such claim or cause of action and of all expenses and charges incurred by the 
Indemnified Party relating to the enforcement of the provisions herein specified. 

Section 8.3. Compensation and Expenses of the Agency and Agency 
Administrative and Project Fees. 

(a) The Lessee shall pay the fees, costs and expenses of the Agency together 
with any fees and disbursements incurred by lawyers or other consultants in perf01ming services 
for the Agency in connection with this Agreement or any other Project Document. 

(b) On the Commencement Date, the Lessee shall pay to the Agency the 
following amounts: (i) the Initial Annual Administrative Fee, and (ii) the Project Fee. 

(c) The Lessee further agrees to pay the Annual Administrative Fee to the 
Agency on each July 1 following the Commencement Date until the earlier of the Expiration 
Date or the Termination Date. In the event the Lessee shall fail to pay the Annual 
Administrative Fee on the date due, the Agency shall have no obligation to deliver notice of such 
failure to the Lessee. 
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Section 8.4. Current Facility Personalty Description. The Lessee covenants 
and agrees that throughout the term of this Agreement, including upon the completion of the 
Project or of any replacement, repair, restoration or reconstruction of the Facility pursuant to 
Article VI, it will cause Exhibit B - "Description of the Facility Personalty", together with the 
"Description of the Facility Personalty" attached as part of the exhibits to the Sublease 
Agreement, to be an accurate and complete description of all current items of Facility Personalty. 
To this end, the Lessee covenants and agrees that (y) no item of Facility Personalty shall be 
substituted or replaced by a new item of machinery, equipment or other tangible personal 
property except pursuant to Section 3.6(a) or Atiicle VI , and (z) no item of Facility Personalty 
shall be delivered and installed at the Facility Realty as part of the Facility, unless in each case 
such item of machinery, equipment or other item of tangible personal property shall be 
accurately and sufficiently described in Exhibit B - "Description of the Facility Personalty", 
and in the "Description of the Facility Personalty" attached as pati of the exhibits to the Sublease 
Agreement, and the Lessee shall from time to time prepare and deliver to the Agency 
supplements to such Appendices in compliance with the foregoing. Such supplements shall be 
executed and delivered by the appropriate parties. 

Section 8.5. Signage at Facilitv Site. Upon commencement of the Project 
renovations and/or construction of the Project Improvements at the Facility (including the 
commencement of any demolition and/or excavation), the Lessee shall erect on the Facility site, 
at its own cost and expense, within easy view of passing pedestrians and motorists, a large and 
readable sign with the following information upon it (hereinafter, the "Sign"): 

FINANCIAL ASSISTANCE PROVIDED 
THROUGH THE 

NEW YORK CITY INDUSTRIAL 
DEVELOPMENT AGENCY 

Mayor Michael R. Bloomberg 

In addition, the Sign shall satisfy the following requirements: (x) format and appearance 
generally shall be as stipulated by the Agency in writing or electronically; (y) the minimum size 
of the Sign shall be four (4) feet by eight (8) feet; and (z) the Sign shall have no other imprint 
upon it other than that of the Agency. The Sign shall remain in place at the Facility until 
completion of the renovations and/or construction. The Lessee may erect other signs in addition 
to the Sign. 

Section 8.6. Environmental Matter·s. 

(a) On or before the Commencement Date, the Lessee shall provide to the 
Agency a letter from the Environmental Auditor addressed to the Agency, stating that the 
Agency may rely upon the Environmental Audit as if it was prepared for the Agency in the first 
instance. 

(b) The Lessee shall not cause or permit the Facility or any part thereof to be 
used to generate, manufacture, refine, transport, treat, store, handle, dispose, transfer, produce or 
process Hazardous Materials, except in compliance with all applicable Legal Requirements, nor 
shall the Lessee cause or permit, as a result of any intentional or unintentional act or omission on 
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the part of the Lessee or any occupant or user of the Facility, a release of Hazardous Materials 
onto the Facility or onto any other property. 

(c) The Lessee shall comply with, and require and enforce compliance by, all 
occupants and users of the Facility with all applicable Legal Requirements pertaining to 
Hazardous Materials, whenever and by whomever triggered, and shall obtain and comply with, 
and ensure that all occupants and users of the Facility obtain and comply with, any and all 
approvals, registrations or pe1mits required thereunder. 

(d) The Lessee shall conduct and complete all investigations, studies, 
sampling, and testing, and all remedial, removal and other actions necessary to clean up and 
remove all Hazardous Materials, on, from, or affecting the Facility in accordance with all 
applicable Legal Requirements. 

(e) The parties hereto agree that the reference in Section 2.2( o) to the 
Enviromnental Audit is not intended, and should not be deemed to intend, to modify, qualify, 
reduce or diminish the Lessee's obligations to cany out and perform all of the covenants stated 
tlu·oughout this Section 8.6 and in Section 8.2. 

Section 8.7. Employment Matters. 

(a) Except as is otherwise provided by collective bargaining contracts or 
agreements, new employment opportunities created as a result of the Project shall be listed with 
the New York State Department of Labor Community Services Division, and with the 
administrative entity of the service delivery area created by the Workforce Investment Act of 
1998 (29 U.S.C. §2801) in which the Facility Realty is located. Except as is otherwise provided 
by collective bargaining contracts or agreements, the Lessee agrees, where practicable, to 
consider first, and cause each of its Affiliates (including the Sublessee) at the Facility to consider 
first, persons eligible to pm1icipate in the Workforce Investment Act of 1998 (29 U.S.C. §2801) 
programs who shall be referred by administrative entities of service delivery areas created 
pursuant to such Act or by the Community Services Division of the New York State Depat1ment 
of Labor for such new employment oppot1unities. 

(b) Upon the Agency's written request, the Lessee shall provide to the Agency 
any employment infotmation in the possession of the Lessee or the Sublessee which is pertinent 
to the Lessee and the Sublessee and the employees of the Lessee and the Sublessee to enable the 
Agency and/or NYCEDC to comply with its reporting requirements required by City Charter 
§ 1301 and any other applicable laws, rules or regulations. 

(c) The Lessee (on behalf of itself and the Sublessee) hereby authorizes any 
private or govenunental entity, including The New York State Department of Labor ("DOL"), to 
release to the Agency and/or NYCEDC, and/or to the successors and assigns of either 
(collectively, the "Information Recipients"), any and all employment information under its 
control and pertinent to the Lessee or the Sublessee and the employees of the Lessee or of the 
Sublessee to enable the Agency and/or NYCEDC to comply with its reporting requirements 
required by City Charter § 130 I and any other applicable laws, rules or regulations. Information 
released or provided to Information Recipients by DOL, or by any other govermnental entity, or 
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by any private entity, or by the Lessee or by the Sublessee, or any information previously 
released as provided by all or any of the foregoing parties (collectively, "Employment 
Information") may be disclosed by the Information Recipients in connection with the 
administration of the programs of the Agency, and/or NYCEDC, and/or the successors and 
assigns of either, and/or the City, and/or as may be necessary to comply with law; and, without 
limiting the foregoing, the Employment Information may be included in (x) reports prepared by 
the Infonnation Recipients pursuant to City Charter § 130 I, (y) other reports required of the 
Agency, and (z) any other reports required by law. This authorization shall remain in effect 
tluoughout the term of this Agreement. 

(d) Upon the request of the Agency, the Lessee shall cooperate with the 
Agency in the development of programs for the employment and/or training of members of 
minority groups in connection with performing work at the Facility. 

(e) Nothing in this Section shall be construed to require the Lessee or the 
Sublessee to violate any existing collective bargaining agreement with respect to hiring new 
employees. 

Section 8.8. Non-Discrimination. 

(a) At all times during the maintenance and operation of the Facil ity, the 
Lessee shall not discriminate nor permit any of its Affiliates (including the Sublessee) to 
discriminate against any employee or applicant for employment because of race, color, creed, 
age, sex or national origin. The Lessee shall use its best efforts to ensure that employees and 
applicants for employment with any subtenant of the Facility (other than the Sublessee) are 
treated without regard to their race, color, creed, age, sex or national origin. As used herein, the 
term "treated" shall mean and include the following: recruited, whether by advertising or other 
means; compensated, whether in the form of rates of pay or other forms of compensation; 
selected for training, including apprenticeship; promoted; upgraded; downgraded; demoted; 
transferred; laid off; and tenninated. 

(b) The Lessee shall, in all solicitations or advertisements for employees 
placed by or on behalf of the Lessee or the Sublessee state that all qualified applicants will be 
considered for employment without regard to race, color, creed or national origin, age or sex. 

(c) The Lessee shall furnish to the Agency all information required by the 
Agency pursuant to this Section and will cooperate with the Agency for the purposes of 
investigation to ascertain compliance with this Section. 

Section 8.9. Assignment or Sublease. 

(a) The Lessee shall not at any time (y) except as permitted by Section 8.20, 
assign or transfer this Agreement, or (z) sublet the whole or any patt of the Facility, except to the 
Sublessee pursuant to the Sublease Agreement, without (1) providing the Agency written notice 
of such intended use and/or occupancy before such use and/or occupancy actually occurs and (2) 
the prior written consent of the Agency (such consent to be requested by the Lessee of the 
Agency in the form prescribed by the Agency, and such consent of the Agency to take into 
consideration the Agency 's policies as in effect from time to time), and provided that: 
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(i) the Lessee shall remain primarily liable to the Agency for the 
payment of all Rental Payments hereunder and for the full performance of all of the 
terms, covenants and conditions of this Agreement and of any other Project Document to 
which it shall be a party; 

(ii) any assignee or transferee of the Lessee or any sublessee in whole 
or substantially in whole of the Facility shall have assumed in writing (and shall have 
executed and delivered to the Agency an instrument in form for recording) and have 
agreed to keep and perform all of the terms of this Agreement and each other Project 
Document on the part of the Lessee to be kept and performed, shall be jointly and 
severally liable with the Lessee for the perf01mance thereof, shall be subject to service of 
process in the State, and, if a corporation, shall be qualified to do business in the State ; 

(iii) any assignee, transferee or sublessee shall utilize the Facility as the 
Approved Facility and a qualified "project" within the meaning of the Act; 

(iv) such assignment, transfer or sublease shall not violate any 
provision of this Agreement or any other Project Document; 

(v) with respect to any subletting in part of the Facility, the term of 
each such sublease shall not exceed five (5) years at any given date, and no more than an 
aggregate of twenty percent (20%) of the Rentable Square Footage shall be subleased by 
the Lessee or the Sublessee; 

(vi) such sublease shall in no way diminish or impair the Lessee's 
obligation to carry the insurance required under Section 8.1 and the Lessee shall fumish 
written evidence satisfactory to the Agency that such insurance coverage shall in no 
maimer be diminished or impaired by reason of such assignment, transfer or sublease; 

(vii) any such assignee, transferee or sublessee shall deliver to the 
Agency the Required Disclosure Statement in form and substance satisfactory to the 
Agency, provided that if any modification to the form of such Required Disclosure 
Statement is not acceptable to the Agency acting in its sole discretion, then the Lessee 
shall be in default under this Agreement; 

(viii) each such sublease shall contain such other provisions as the 
Agency may reasonably require; and 

(ix) the Lessee shall fumish or cause to be fumished to the Agency a 
copy of any such assignment, transfer or sublease in substantially final f01m at least thirty 
(30) days prior to the date of execution thereof. 

(b) Any consent by the Agency to any act of assignment, transfer or sublease 
shall be held to apply only to the specific transaction thereby authorized. Such consent shall not 
be construed as a waiver of the duty of the Lessee, or the successors or assigns of the Lessee, to 
obtain from the Agency consent to any other or subsequent assignment, transfer or sublease, or 
as modifying or limiting the rights of the Agency under the foregoing covenant by the Lessee. 
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(c) If the Facility or any pat1 thereof is sublet or occupied by any Person other 
than the Lessee, the Agency, in the event of the Lessee's default in the payment of Rental 
Payments hereunder may, and is hereby empowered to, collect Rental Payments from the 
Sublessee, any sublessee or any occupant during the continuance of any such default. In case of 
such events, the Agency may apply the net amount received by it to the Rental Payments herein 
provided, and no such collection shall be deemed a waiver of the covenant herein against 
assignment or transfer of this Agreement, or sublease in whole or in pat1 of the Facility, or 
constitute the acceptance of the undertenant or occupant as tenant, or a release of the Lessee 
from the further performance of the covenants herein contained on the part ofthe Lessee. 

(d) The Lessee covenants and agrees that it shall not, without the prior written 
consent of the Agency (which consent shall not be unreasonably withheld, conditioned or 
delayed), amend, modifY, tenninate or assign, or to suffer any amendment, modification, 
tem1ination or assignment of, the Sublease Agreement or any sublease entered into in accordance 
with this Section. 

(e) The limitations in this Section 8.9 on assignment or transfer of this 
Agreement and subletting in whole or in part of the Facility shall have equal application to any 
assignment or transfer of the Sublease Agreement and sub-subletting in whole or in pat1 of the 
Facility. 

(f) For purposes of this Section 8.9, any license or other right of possession or 
occupancy granted by the Lessee or the Sublessee with respect to the Facility shall be deemed a 
sublease subject to the provisions of this Section 8. 9. 

Section 8.10. Retention of Title to or of Interest in Facility; Grant of 
Easements; Release of Portions of Facility. 

(a) Neither the Lessee nor the Agency shall sell, assign, encumber (other than 
Petmitted Encumbrances), convey or otherwise dispose of its respective title to or leasehold 
estate in the Facility, including the Improvements, or any part of the Facility or interest therein 
during the tetm ofthis Agreement, except as set forth in Sections 3.6, Article VI, 8.9 and 9.2 or 
in this Section, without the prior written consent of the other, and any purported disposition 
without such consent shall be void. 

(b) The Lessee may, upon prior written notice to the Agency, so long as there 
exists no Event of Default hereunder, grant such rights of way or easements over, across, or 
under, the Facility Realty, or grant such permits or licenses in respect to the use thereof, free 
from the leasehold estate of the Company Lease, of this Agreement and of the Sublease 
Agreement as shall be necessary or convenient in the opinion of the Lessee for the operation or 
use of the Facility, or required by any utility company for its utility business, provided that, in 
each case, such rights of way, easements, petmits or licenses shall not adversely affect the use or 
operation of the Facility as the Approved Facility. The Agency agrees, at the sole cost and 
expense of the Lessee, to execute and deliver any and all instruments necessary or appropriate to 
confirm and grant any such right of way or easement or any such petmit or license and to release 
the same from the leasehold estate of the Company Lease, of this Agreement and of the Sublease 
Agreement. 
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(c) So long as there exists no Event of Default hereunder, the Lessee may 
from time to time request in writing to the Agency the release of and removal from the leasehold 
estate of the Company Lease, of this Agreement and of the Sublease Agreement of any 
unimproved part of the Land (on which none of the Improvements, including the buildings, 
structures, major appurtenances, fixtures or other prope1ty comprising the Facility Realty, is 
situated) provided that such release and removal will not adversely affect the use or operation of 
the Facility as the Approved Facility. Upon any such request by the Lessee, the Agency shall, at 
the sole cost and expense of the Lessee, execute and deliver any and all instmments necessary or 
appropriate to so release and remove such unimproved Land from the leasehold estates of the 
Company Lease, of this Agreement and of the Sublease Agreement, subject to the following: (i) 
any liens, easements, encumbrances and reservations to which title to said property was subject 
on the Commencement Date, (ii) any liens, easements and encumbrances created at the request 
of the Lessee or the Sublessee or to the creation or suffering of which the Lessee or the Sublessee 
consented; (iii) any liens and encumbrances or reservations resulting from the failure of the 
Lessee or the Sublessee to perform or observe any of the agreements on its respective pmt 
contained in this Agreement or any other Project Document; (iv) Permitted Encumbrances (other 
than the liens of the Company Lease, of this Agreement and of the Sublease Agreement); and (v) 
any liens for taxes or assessments not then delinquent; provided, however, no such release shall 
be effected unless there shall be delivered to the Agency a certificate of an Authorized 
Representative of the Lessee, dated not more than sixty ( 60) days prior to the date of the release, 
stating that, in the opinion of the Person signing such certificate, the unimproved Land and the 
release thereof so proposed to be made is not needed for the operation of the Facility, will not 
adversely affect the use or operation of the Facility as the Approved Facility and will not destroy 
the means of ingress thereto and egress therefrom . 

(d) No conveyance or release effected under the provisions of this Section 
8.10 shall entitle the Lessee to any abatement or diminution of the Rental Payments payable 
under Section 4.3 or any other payments required to be made by the Lessee under this 
Agreement or any other Project Document to which it shall be a party. 

Section 8.11. Discharge of Liens. 

(a) If any lien, encumbrance or charge is filed or asserted (including any lien 
for the performance of any labor or services or the furnishing of materials), or any judgment, 
decree, order, levy or process of any court or govenunental body is entered, made or issued or 
any claim (such liens, encumbrances, charges, judgments, decrees, orders, levies, processes and 
claims being herein collectively called "Liens"), whether or not valid, is made against the 
Facility or any part thereof or the interest therein of the Agency, the Lessee or the Sublessee or 
against any of the Rental Payments payable under the Company Lease, under this Agreement or 
under the Sublease Agreement or the interest of the Agency, the Lessee or the Sublessee under 
the Company Lease, under this Agreement or under the Sublease Agreement, other than Liens 
for Impositions not yet payable, Permitted Encumbrances, or Liens being contested as permitted 
by Section 8.11 (b), the Lessee forthwith upon receipt of notice of the filing, assertion, entry or 
issuance of such Lien (regardless of the source of such notice) shall give written notice thereof to 
the Agency and take all action (including the payment of money and/or the securing of a bond) at 
its own cost and expense as may be necessary or appropriate to obtain the discharge in full 
thereof and to remove or nullify the basis therefor. Nothing contained in this Agreement shall be 
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construed as constituting the express or implied consent to or petmission of the Agency for the 
performance of any labor or services or the furnishing of any materials that would give rise to 
any Lien against the Agency's interest in the Facility. 

(b) The Lessee may at its sole cost and expense contest (after prior written 
notice to the Agency), by appropriate action conducted in good faith and with due diligence, the 
amount or validity or application, in whole or in part, of any Lien, if (i) such proceeding shall 
suspend the execution or enforcement of such Lien against the Facility or any part thereof or 
interest therein, or in the Company Lease, in this Agreement or in the Sublease Agreement, of 
the Agency, the Lessee or the Sublessee or against any of the Rental Payments payable under the 
Company Lease, under this Agreement or under the Sublease Agreement, (ii) neither the Facility 
nor any part thereof or interest therein would be in any danger of being sold, forfeited or lost, 
(iii) neither the Lessee nor the Sublessee nor the Agency would be in any danger of any civil or 
any criminal liability, other than normal accrual of interest, for fai lure to comply therewith, and 
(iv) the Lessee or the Sublessee shall have furnished such security, if any, as may be required in 
such proceedings or as may be reasonably requested by the Agency. 

Section 8.12. Recording and Filing. This Agreement, as originally executed, or 
a memorandum hereof, shall be recorded by the Lessee at its sole cost and expense in the 
appropriate office of the Register of The City of New York, or in such other office as may at the 
time be provided by law as the proper place for the recordation thereof. 

Section 8.13. No Further Encumbrances Permitted. The Lessee shall not 
create, permit or suffer to exist any mot1gage, encumbrance, lien, security interest, claim or 
charge against the Facility or any pat1 thereof, or the interest of the Agency, the Lessee or the 
Sublessee in the Facility or the Company Lease, this Agreement or the Sublease Agreement, 
except for Permitted Encumbrances. Notwithstanding the foregoing, in no event shall the lien of 
any Mortgage include the rights of the Lessee under this Agreement or the Sublease Agreement 
or any rentals or other amounts paid or payable hereunder or thereunder, except fo r rentals 
directly related to the payment of amounts due under any Mortgage Notes. 

Section 8.14. Automatically Deliverable Documents. 

(a) The Lessee shall immediately notify the Agency of the occurrence of any 
Event of Default, or any event that with notice and/or lapse of time would constitute an Event of 
Default under any Project Document. Any notice required to be given pursuant to this 
subsection shall be signed by an Authorized Representative of the Lessee and set forth a 
description of the default and the steps, if any, being taken to cme said default. If no steps have 
been taken, the Lessee shall state this fact on the notice. 

(b) The Lessee shall promptly provide written notice to the Agency if any 
representation or warranty made by the Lessee pursuant to Section 2.2(w) would, if made on any 
date during the term of the Agreement and deemed made as of such date, be false, misleading or 
incorrect in any material respect. 
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(c) Within five (5) Business Days after receipt from the Agency of any 
subtenant survey and questionnaire pertaining to the Facility, the Lessee shall complete and 
execute such survey and questionnaire and return the same to the Agency. 

(d) The Lessee shall deliver all insurance-related documents required by 
Sections 8.1 (f) and 8.1 (g). 

(e) Within 120 days after the close of each Fiscal Year during which action 
was taken by the Lessee pursuant to Section 3.5, the Lessee shall deliver written notice of the 
Additional Improvement(s) to the Agency. 

(f) If a removal involving property having a value in the aggregate exceeding 
$250,000 was taken by the Lessee pursuant to Section 3.6(a), the Lessee shall deliver written 
notice of such removal to the Agency within five (5) Business Days following such removal. 

(g) Promptly following completion of the Project, but no later than five (5) 
Business Days following the receipt of a temporary or permanent certificate of occupancy with 
respect to the Facility Realty, the Lessee shall deliver to the Agency the certificate as to Project 
completion in substantially the form set forth in Exhibit G - "F01m of Project Completion 
Certificate", together with all attachments required thereunder, and the original of the Sales Tax 
letter and a ll copies thereof. 

(h) Within five (5) Business Days following any appointment of an agent in 
c01mection with the use of the Sales Tax Letter as provided in Section 5.2(c)(vi), the Lessee shall 
submit Form ST-60 electronically to the Agency as provided therein. 

(i) If the Lessee shall request the consent of the Agency under Section 8.9 to 
any sublease in whole or in part of the Facility, or to any assignment or transfer of this 
Agreement, the Lessee shall submit such request to the Agency in the form prescribed by the 
Agency. 

Section 8.15. Requested Documents. Upon request of the Agency, the Lessee 
shall deliver or cause to be delivered to the Agency within five (5) Business Days of the date so 
requested: 

(a) a copy of the most recent annual audited financial statements of the Lessee 
and of the Sublessee and of their subsidiaries, if any (including balance sheets as of the end of 
the Fiscal Year and the related statement of revenues, expenses and changes in fund balances 
and, if applicable, income, earnings, and changes in financial position) for such Fiscal Year, 
prepared in accordance with GAAP and cet1ified by an Independent Accountant; 

(b) a certificate of an Authorized Representative of the Lessee that the 
insurance the Lessee maintains complies with the provisions of Section 8.1, that such insurance 
has been in fu ll force and effect at all times during the preceding Fiscal Year, and that duplicate 
copies of all policies or certificates thereof have been filed with the Agency and are in full force 
and effect and the evidence required by Section 8.1 (f); 
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(c) copies of any (x) bills, invoices or other evidences of cost as shall have 
been incurred in connection with the Project Work, and (y) permits, authorizations and licenses 
from appropriate authorities relative to the occupancy, operation and use of the Facility; 

(d) if no action was taken by the Lessee pursuant to Section 3.5 or no action 
involving the removal of property having a value in the aggregate exceeding $250,000 was taken 
by the Lessee pursuant to Section 3.6(a), a certificate of an Authorized Representative of the 
Lessee certifying to the fact that no such action was taken by the Lessee pursuant to such Section 
3.5 or 3.6(a) during such preceding Fiscal Year; 

(e) if action was taken by the Lessee pursuant to Section 3.5 or involving the 
removal of property having a value in the aggregate exceeding $250,000 pursuant to Section 
3.6(a), a written report of an Authorized Representative of the Lessee summarizing the action 
taken by the Lessee and stating that, in his/her opinion, such action complied with the provisions 
of Section 3.5 or 3.6(a), as applicable. 

(f) a certificate of an Authorized Representative of the Lessee as to whether 
or not, as of the close of the immediately preceding Fiscal Year, and at all times during such 
Fiscal Year, the Lessee was in compliance with all the provisions that relate to the Lessee in this 
Agreement and in any other Project Document to which it shall be a party, and if such 
Authorized Representative shall have obtained knowledge of any default in such compliance or 
notice of such default, he shall disclose in such certificate such default or defaults or notice 
thereof and the nature thereof, whether or not the same shall constitute an Event of Default 
hereunder, and any action proposed to be taken by the Lessee with respect thereto; 

(g) upon twenty (20) days prior request by the Agency, a certificate of an 
Authorized Representative of the Lessee either stating that to the knowledge of such Authorized 
Representative after due inquiry there is no default under or breach of any of the terms hereof 
that, with the passage of time or the giving of notice or both, would constitute an Event of 
Default hereunder, exists or specifying each such default or breach of which such Authorized 
Representative has knowledge; 

(h) employment information requested by the Agency pursuant to 
Section 8. 7(b ); and 

(i) information regarding non-discrimination requested by the Agency 
pursuant to Section 8.8. 

Section 8.16. Periodic Reporting Information for the Agency. 

(a) The Lessee shall not assert as a defense to any failure of the Lessee to 
deliver to the Agency any reports specified in this Section 8.16 that the Lessee shall not have 
timely received any of the f01ms from or on behalf of the Agency unless, (i) the Lessee shall 
have requested in writing such form from the Agency not more than thirty (30) days nor less than 
fifteen ( 15) days prior to the date due, and (ii) the Lessee shall not have received such form from 
the Agency at least one (I) Business Day prior to the due date. For purposes of this Section 8.16, 
the Lessee shall be deemed to have "received" any such f01m if it shall have been directed by the 
Agency to a website at which such form shall be available. In the event the Agency, in its sole 
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discretion, elects to replace one or more of the repor1s required by this Agreement with an 
electronic or digital reporting system, the Lessee shall make its reports pursuant to such system. 

(b) Annually, by August 1 of each year, commencing on the August 1 
immediately following the Commencement Date, until the termination of this Agreement, the 
Lessee and the Sublessee shall submit to the Agency the Annual Employment and Benefits 
Report relating to the period commencing July 1 of the previous year and ending June 30 of the 
year ofthe obligation of the filing of such report, in the form prescribed by the Agency, certified 
as to accuracy by an officer of the Lessee and the Sublessee. Upon termination of this 
Agreement, the Lessee and the Sublessee shall submit to the Agency the Annual Employment 
and Benefits Report relating to the period commencing the date of the last such Report submitted 
to the Agency and ending on the last payroll date of the preceding month in the form prescribed 
by the Agency, certified as to accuracy by the Lessee and the Sublessee. Nothing herein shall be 
construed as requiring the Lessee or the Sublessee to maintain a minimum number of employees 
on its respective payroll. 

(c) If and for so long as the same shall be required by law, the Lessee shall 
annually (currently, by each February 28 with respect to the prior calendar year) file a statement 
with the New York State Department of Taxation and Finance, on a form and in a manner and 
consistent with such regulations as is or may be prescribed by the Commissioner of the New 
York State Department of Taxation and Finance (Form ST-340 or any successor or additional 
mandated form), of the value of all Sales Tax Savings claimed by the Lessee or agents of the 
Lessee in connection with the Project and the Facility as required by Section 874(8) of the New 
York State General Municipal Law (as the same may be amended from time to time), including 
consultants or subcontractors of such agents, under the authority granted pursuant to thi s 
Agreement. The Lessee shall furnish a copy of such annual statement to the Agency at the time 
of filing with the Department of Taxation and Finance. Should the Lessee fail to comply with 
the foregoing requirement, the Lessee shall immediately cease to be the agent for the Agency in 
connection with the Project (such agency relationship being deemed to be immediately revoked) 
without any fur1her action of the parties, the Lessee shall be deemed to have automatically lost 
its authority as agent of the Agency to purchase and/or lease Exempt Property in the Agency's 
behalf, and shall desist immediately from all such activity, and shall immediately and without 
demand retum to the Agency the Sales Tax Letter issued to the Lessee by the Agency that is in 
the Lessee's possession or in the possession of any agent of the Lessee. Nothing herein shall be 
construed as a representation by the Agency that any property acquired as pari of the Project is or 
shall be exempt from Sales Taxes under the laws of the State. To the extent that the Lessee shall 
have received Sales Tax Savings, the Lessee agrees to include information with respect thereto in 
its Sales Tax Exemption Report required to be filed pursuant to Section 8.16( e). 

(d) If there shall have been a subtenant, other than the Lessee or the 
Sublessee, with respect to all or part of the Facility, at any time during the immediately 
preceding calendar year, the Lessee shall file with the Agency by the next following February I, 
a cer1ificate of an Authorized Representative of the Lessee with respect to all subtenancies in 
effect at the Facility, in the form prescribed by the Agency. 

(e) If the Sales Tax Letter shall have been in effect at any time during the 
twelve-month period terminating on the immediately preceding June 30, the Lessee shall file 
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with the Agency by the next following August 1, a certificate of an Authorized Representative of 
the Lessee with respect to Sales Tax Savings with respect to such twelve-month period, in the 
form prescribed by the Agency. 

(f) If there shall have a subtenant, other than the Lessee or the Sublessee, with 
respect to all or part ofthe Facility, at any time during the twelve-month period terminating on 
the immediately preceding June 30, the Lessee shall deliver to the Agency by the next following 
August 1, a completed Subtenant's Employment and Benefits Report with respect to such 
twelve-month period, in the form prescribed by the Agency. 

(g) If the Lessee or the Sublessee shall have had the benefit of a Business 
Incentive Rate at any time during the twelve-month period terminating on the immediately 
preceding June 30, the Lessee shall deliver to the Agency by the next fo llowing August 1, a 
completed Business Incentive Rate Rep011 with respect to such twelve-month period, in the form 
prescribed by the Agency. 

(h) The Lessee shall deliver to the Agency on August 1 of each year, 
commencing on the August 1 immediately following the Commencement Date, a completed 
location and contact information report in the form prescribed by the Agency. 

Section 8.17. Taxes, Assessments and Charges. (a) The Lessee shall pay when 
the same shall become due all taxes (other than those taxes for which PILOT is payable) and 
assessments, general and specific, if any, levied and assessed upon or against the Facility Realty, 
the Company Lease, this Agreement, the Sublease Agreement, any ownership estate or interest 
of the Agency or the Lessee or the Sublessee in the Facility, or the Rental Payments or other 
amounts payable under the Company Lease, hereunder or under the Sublease Agreement during 
the term of this Agreement, and all water and sewer charges, special district charges, assessments 
and other govemmental charges and impositions whatsoever, foreseen or unforeseen, ordinary or 
extraordinary, under any present or future law, and charges for public or private utilities or other 
charges inctmed in the occupancy, use, operation, maintenance or upkeep of the Faci lity Realty, 
all of which are herein called " Impositions". The Lessee may pay any Imposition in 
installments if so payable by law, whether or not interest accrues on the unpaid balance. The 
Agency shall forward, as soon as practicable, to the Lessee any notice, bill or other statement 
received by the Agency conceming any Imposition. 

(b) In the event the Facility Realty is exempt from Impositions (other than real 
estate taxes in respect of PILOT is payable) solely due to the Agency's leasehold estate in the 
Facility Realty, the Lessee shall pay all Impositions to the appropriate taxing authorities 
equivalent to the Impositions that would have been imposed on the Facility Realty if the Lessee 
were the owner of record of the Facility Realty and the Agency had no leasehold estate in the 
Facility Realty. 

(c) The Lessee may at its sole cost and expense contest (after prior written 
notice to the Agency), by appropriate action conducted in good faith and with due diligence, the 
amount or validity or application, in whole or in pat1, of any Imposition, if (i) such proceeding 
shall suspend the execution or enforcement of such Imposition against the Facility or any pat1 
thereof or interest therein, or in the Company Lease, in this Agreement or in the Sublease 
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Agreement, of the Agency, the Lessee or the Sublessee or against any of the Rental Payments 
payable under the Company Lease, under this Agreement or under the Sublease Agreement, (ii) 
neither the Facility nor any part thereof or interest therein would be in any danger of being sold, 
forfeited or lost, (iii) neither the Lessee nor the Sublessee nor the Agency would be in any danger 
of any civil or any criminal liability, other than normal accrual of interest, for failure to comply 
therewith, and (iv) the Lessee or the Sublessee shall have furnished such security, if any, as may 
be required in such proceedings or as may be reasonably requested by the Agency. 

Section 8.18. Compliance with Legal Requirements. 

(a) The Lessee shall not occupy, use or operate the Facility, or allow the 
Facility or any part thereof to be occupied, used or operated, for any unlawful purpose or in 
violation of any cet1ificate of occupancy affecting the Facility or for any use which may 
constitute a nuisance, public or private, or make void or voidable any insurance then in force 
with respect thereto. 

(b) Throughout the term of this Agreement and at its sole cost and expense, 
the Lessee shall promptly observe and comply with all applicable Legal Requirements, whether 
foreseen or unforeseen, ordinary or extraordinary, that shall now or at any time hereafter be 
binding upon or applicable to the Lessee, the Facility, any occupant, user or operator of the 
Facility or any portion thereof, and will observe and comply with all conditions, requirements, 
and schedules necessary to preserve and extend all rights, licenses, permits (including zoning 
variances, special exception and non-conforming uses), privileges, franchises and concessions. 
The Lessee will not, without the prior written consent of the Agency (which consent shall not be 
unreasonably withl1eld or delayed), initiate, join in or consent to any private restrictive covenant, 
zoning ordinance or other public or private restrictions limiting or defining the uses that may be 
made of the Facility or any part thereof. 

(c) The Lessee may at its sole cost and expense contest in good faith the 
validity, ex istence or applicability of any of the matters described in Section 8.18(b) if (i) such 
contest shall not result in the Facility or any part thereof or interest therein being in any danger of 
being sold, forfeited or lost, (ii) such contest shall not result in the Lessee, the Sublessee or the 
Agency being in any danger of any civil or any criminal liability for failure to comply therewith, 
and (iii) the Lessee or the Sublessee shall have furnished such security, if any, as may be 
reasonably requested by the Agency for fa ilure to comply therewith. 

Section 8.19. Operation as Approved Facility and as a "Project". 

(a) The Lessee will not take any action, or suffer or petmit any action, if such 
action would cause the Facility not to be the Approved Facility or a qualified "project" within the 
meaning of the Act. 

(b) The Lessee will not fail to take any action, or suffer or permit the failure to 
take any action, if such failure would cause the Facility not to be the Approved Facility or a 
qualified "project" within the meaning of the Act. 

(c) The Lessee will permit the Agency, or its duly authorized agent, upon 
reasonable notice, at all reasonable times, to enter the Facility, but solely for the purpose of 

68 



assuring that the Lessee is operating the Facility, or is causing the Facility to be operated, as the 
Approved Facility and a qualified "project" within the meaning of the Act consistent with the 
Approved Project Operations and with the public purposes of the Agency. 

Section 8.20. Restrictions on Dissolution and Merger. 

(a) 
Agreement, it will 

The Lessee covenants and agrees that at all times during the term of this 

(i) maintain its existence as the type of Entity set forth on the cover 
page of this Agreement, 

(ii) continue to be subject to service of process in the State, 

(iii) continue to be organized under the laws of, or qualified to do 
business in, the State, 

(iv) not, as transferor, liquidate, wind-up, dissolve, transfer or 
otherwise dispose of to another Entity all or substantially all of its property, business or 
assets ("Tt·ansfer,) remaining after the Commencement Date, except as provided in 
Section 8.20(b), 

(v) not, as transferee, take title to all or substantially all of the 
property, business or assets (also "Transfe•·") of and from another Entity, except as 
provided in Section 8.20(b), 

(vi) not consolidate with or merge into another Entity or permit one or 
more Entities to consolidate with or merge into it ("Merge"), except as provided in 
Section 8.20(b), and · 

(vii) not change or permit the change of any Principal of the Lessee 
and/or the Sublessee, or a change in the relative ownership and/or Control of the Lessee 
and/or the Sublessee of any of the existing Principals, except in each case as provided in 
Section 8.20(c). 

(b) After the Operations Commencement Date, and with the prior written 
consent of the Agency, the Lessee may Merge or participate in a Transfer if the following 
conditions are satisfied on or prior to the Merger or Transfer, as applicable: 

(i) when the Lessee is the surviving, resulting or transferee Entity, 

(1) the Lessee shall have a net worth (as determined by an 
Independent Accountant in accordance with GAAP) at least equal to that of the 
Lessee immediately prior to such Merger or Transfer, and 

(2) the Lessee shall deliver to the Agency a Required 
Disclosure Statement with respect to itself as surviving Entity in form and 
substance satisfactory to the Agency; or 
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(ii) when the Lessee is not the surviving, resulting or transferee Entity 
(the "Successor Lessee"), 

( 1) the predecessor Lessee (the "Predecessor Lessee") shall 
not have been m default under this Agreement or under any other Project 
Document, 

(2) the Successor Lessee shall be solvent and subject to service 
of process in the State and organized under the laws of the State, or under the 
laws of any other state of the United States and duly qualified to do business in 
the State, 

(3) the Successor Lessee shall have assumed in writing all of 
the obligations of the Predecessor Lessee contained in this Agreement and in all 
other Project Documents to which the Predecessor Lessee shall have been a party, 

(4) the Successor Lessee shall have delivered to the Agency a 
Required Disclosure Statement in form and substance acceptable to the Agency 
acting in its so le discretion, 

(5) each Principal of the Successor Lessee shall have delivered 
to the Agency a Required Disclosure Statement in fonn and substance acceptable 
to the Agency acting in its sole discretion, 

(6) the Successor Lessee shall have delivered to the Agency, in 
form and substance acceptable to the Agency, an Opinion of Counsel to the effect 
that the Project Documents to which the Successor Lessee shall be a party will 
constitute the legal, valid and binding obligations of the Successor Lessee, and 
that such Project Documents are enforceable in accordance with their terms, and 

(7) the Successor Lessee shall have delivered to the Agency, in 
form and substance acceptable to the Agency, an opinion of an Independent 
Accountant to the effect that the Successor Lessee has a. net worth (as determined 
in accordance with GAAP) after the Merger or Transfer at least equal to that of 
the Predecessor Lessee immediately prior to such Merger or Transfer. 

(c) The Control of the Lessee and/or the Sublessee shall not change prior to 
the Operations Commencement Date. 

(d) After the Operations Commencement Date, if there is a change in 
Principals of the Lessee and/or the Sublessee, or a change in the relative ownership and/or 
Control of the Lessee and/or the Sublessee or any of the existing Principals, the Lessee shall 
deliver to the Agency prompt written notice thereof (including all details that would result in a 
change to Exhibit D - "Principals of Lessee and Sublessee") to the Agency together with a 
Required Disclosure Statement in form and substance acceptable to the Agency acting in its sole 
discretion. 
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Section 8.21. Affiliation of Sublessee. Throughout the te1m of this Agreement 
the Lessee is and will continue to be an Affili ate of the Sublessee. 

Section 8.22. Further Assurances. The Lessee will do, execute, acknowledge 
and deliver or cause to be done, executed, acknowledged and delivered such further acts, 
instruments, conveyances, transfers and assurances, at the sole cost and expense of the Lessee, as 
the Agency deems reasonably necessary or advisable for the implementation, effectuation, 
correction, confirmation or perfection of this Agreement and the Sublease Agreement and any 
rights of the Agency hereunder and under any other Project Document. 
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ARTICLE IX 

REMEDIES AND EVENTS OF DEFAULT 

Section 9.1. Events of Default. Any one or more of the following events shall 
constitute an "Event of Default" hereunder: 

(a) Failure of the Lessee to pay PILOT in accordance with Section 5.1 on or 
before the due date provided in a PILOT Bill and in the amount required in a PILOT Bill; 

(b) Failure of the Lessee to pay any Rental Payment (except as set forth in 
Section 9. I (a)) within fifteen (15) days of the due date thereof; 

(c) The occurrence of a Recapture Event; 

(d) Failure of the Lessee to observe and perform any covenant or agreement 
on its part to be performed under Section 8.9; 

(e) Failure of the Lessee to observe and perform any covenant or agreement 
on its part to be performed under Section 8.1, and continuance of such failure for a period of ten 
( 1 0) days after receipt by the Lessee of written notice specifying the nature of such default from 
the Agency; 

(f) Failure of the Lessee to observe and perform any covenant, condition or 
agreement on its part to be performed under Sections 5.1 (except as set forth in Section 9. 1 (a)), 
5.2, 5.3, 5.4, 8.2, 8.3, 8.8, 8.9, 8.11, 8.1 3, 8.17, 8.18, 8.20, 9.8, 11.2 or I 1.3 or Article VI, and 
continuance of such failure for a period of thirty (30) days after receipt by the Lessee of written 
notice specifying the nature of such default from the Agency; 

(g) Failure of the Lessee to observe and perform any covenant or agreement 
on its pat1 to be performed under Section 4.7 or 9.7, and continuance of such failure for a period 
of fifteen (15) days after receipt by the Lessee of written notice specifying the nature of such 
default from the Agency; 

(h) Failure of the Lessee to observe and perform any covenant, condition or 
agreement hereunder on its pat1 to be perf01med (except as set forth in Section 9. 1(a), (b), (c), 
(d), (e), (f) or (g)) and (i) continuance of such failure for a period ofthirty (30) days after receipt 
by the Lessee of written notice specifying the nature of such failure from the Agency, or (ii) if by 
reason of the nature of such failure the same can be remedied, but not within the said thit1y (30) 
days, the Lessee fai ls to commence and thereafter proceed with reasonable diligence after receipt 
of said notice to cure such failure or fails to continue with reasonable diligence its efforts to cure 
such failure or fails to cure such failure within sixty (60) days of receipt of said notice; 

(i) The Lessee, the Sublessee or any other Guarantor shall (i) apply for or 
consent to the appointment of or the taking of possession by a receiver, liquidator, custodian or 
trustee of itself or of all or a substantial part of its property, (ii) admit in writing its inability, or 
be generally unable, to pay its debts as such debts generally become due, (iii) make a general 
assignment for the benefit of its creditors, (iv) commence a voluntary case under the Federal 
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Bankruptcy Code (as now or hereafter in effect), (v) file a petition seeking to take advantage of 
any other law relating to bankruptcy, insolvency, reorganization, winding up, or composition or 
adjustment of debts, (vi) fail to controvert in a timely or appropriate manner, or acquiesce in 
writing to, any petition fil ed against itself in an involuntary case under the Federal Bankruptcy 
Code, (vii) take any action for the purpose of effecting any of the foregoing, or (viii) be 
adjudicated a bankrupt or insolvent by any court; 

U) A proceeding or case shall be commenced, without the application or 
consent of the Lessee, the Sublessee or any other Guarantor in any court of competent 
jurisdiction, seeking, (i) liquidation, reorganization, dissolution, winding up or composition or 
adjustment of debts, (ii) the appointment of a trustee, receiver, liquidator, custodian or the like of 
the Lessee, the Sublessee or any other Guarantor or of all or any substantial patt of its respective 
assets, or (iii) similar relief under any law relating to bankruptcy, insolvency, reorganization, 
winding up or composition or adjustment of debts, and such proceeding or case shall continue 
undismissed, or an order, judgment or decree approving or ordering any of the foregoing shall be 
entered and continue unstayed and in effect, for a period of ninety (90) days; or any order for 
relief against the Lessee, the Sublessee or any other Guarantor shall be entered in an involuntary 
case under the Federal Bankruptcy Code; the terms "dissolution" or " liquidation" of the Lessee, 
the Sublessee or any other Guarantor as used above shall not be construed to prohibit any action 
otherwise pennitted by Section 8.20, Section 8 of the Sublease Agreement or Section 3.6 of the 
Guaranty Agreement; 

(k) Any representation or warranty made by the Lessee, the Sublessee or any 
other Guarantor (i) in the application and related materials submitted to the Agency for approval 
of the Project or the transactions contemplated by this Agreement, (ii) herein or in any other 
Project Document, or (iii) by or on behalf of the Lessee, the Sublessee or any other Person in any 
Required Disclosure Statement, or (iv) in any report, certificate, financ ial statement or other 
instrument furnished pursuant hereto or any of the foregoing, shall in any case prove to be false, 
misleading or incorrect in any material respect as of the date made; 

(I) The commencement of proceedings to appoint a receiver or to foreclose 
any mortgage lien on or security interest in the Facility; 

(m) Any loss of the leasehold estate of the Agency in the Facility Realty; 

(n) If any Required Disclosure Statement delivered to the Agency under any 
Project Document is not acceptable to the Agency acting in its sole discretion; or 

( o) An "Event of Default" under the Sublease Agreement, the Guaranty 
Agreement or any other Permitted Encumbrance, including any Mortgage, shall occur and be 
continuing. 

Section 9.2. Remedies on Default. (a) Whenever any Event of Default 
referred to in Section 9.1 shall have occurred and be continuing, the Agency may take any one or 
more of the following remedial steps: 

(i) The Agency may terminate this Agreement (with the effect that the 
term of this Agreement shall be deemed to have expired on such date of termination as if 
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such date were the original Expiration Date of this Agreement) in which case this 
Agreement and all of the estate, right, title and interest herein granted or vested in the 
Lessee shall cease and terminate, and convey all of the Agency's right, title and interest 
in the Facility to the Lessee, which the Agency may accomplish by executing and 
recording, at the sole cost and expense of the Lessee, lease termination agreements to 
terminate the Company Lease and this Agreement of record as required by law and a bill 
of sale for the conveyance of the Facility Personalty to the Lessee (to the extent of any 
interest, if any, of the Agency in the Facility Personalty). The Lessee hereby waives 
delivery and acceptance of such termination agreements as a condition to their validity, 
and appoints the Agency its true and lawful agent and attorney-in-fact (which 
appointment shall be deemed to be an agency coupled with an interest) with full power of 
substitution to file on its behalf all affidavits, questionnaires and other documentation 
necessary to accomplish the recording of such termination agreements; 

(ii) The Agency may bring an action for damages, injunction or 
specific performance; 

(iii) The Agency may take whatever action at law or in equity as may 
appear necessary or desirable to collect the Rental Payments then due, or to enforce 
performance or observance of any obligations, agreements or covenants of the Lessee 
under this Agreement; or 

(iv) The Agency may suspend or terminate the Sales Tax Letter or 
require the Lessee to surrender the Sales Tax Letter to the Agency for cancellation. 

(v) The Agency may require the Lessee to pay, as if the date of 
demand by the Agency were the Expiration Date, any NPV-PILOMRT that may be due 
under and in accordance with Section 5.3(d)(y) . . 

(b) No action taken pursuant to this Section 9.2 (including termination of this 
Agreement pursuant to this Section 9.2 or by operation of law or otherwise) shall, except as 
expressly provided herein, relieve the Lessee from the Lessee's obligations hereunder, including 
the obligations of the Lessee under Sections 5.1 (until such time as a Cessation Date occurs and, 
by reason thereof, the Lessee shall again pay Real Estate Taxes with respect to the Facility 
Realty), 5.2, 5.3, 5.4, 8.2, 9.2, 9.6, 9. 7, 9.8, 11.4, 11.5, 11.6, 11.11, 11.13 and 11.14, all of which 
shall survive any such action. 

Section 9.3. Remedies Cumulative. The rights and remedies of the Agency 
under this Agreement shall be cumulative and shall not exclude any other rights and remedies of 
the Agency allowed by law with respect to any default under this Agreement. failure by the 
Agency to insist upon the strict performance of any of the covenants and agreements herein set 
forth or to exercise any rights or remedies upon default by the Lessee hereunder shall not be 
considered or taken as a waiver or relinquishment for the future of the right to insist upon and to 
enforce by mandatory injunction, specific perfmmance or other appropriate legal remedy a strict 
compliance by the Lessee with all of the covenants and conditions hereof, or of the rights to 
exercise any such rights or remedies, if such default by the Lessee be continued or repeated. 
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Section 9.4. No Additional Waiver Implied by One Waiver. In the event any 
covenant or agreement contained in this Agreement should be breached by either party and 
thereafter waived by the other party, such waiver shall be limited to the particular breach so 
waived and shall not be deemed to waive any other breach hereunder: No waiver shall be 
binding unless it is in writing and signed by the party making such waiver. No course of dealing 
between the Agency and the Lessee or any delay or omission on the part of the Agency in 
exercising any rights hereunder or under any other Project Document shall operate as a waiver. 

Section 9.5. Effect on Discontinuance of Proceedings. In case any 
proceeding taken by the Agency under this Agreement or under any other Project Document on 
account of any Event of Default hereunder or thereunder shall have been discontinued or 
abandoned for any reason or shall have been determined adversely to the Agency, then, and in 
every such case, the Agency shall be restored to its former position and rights hereunder and 
thereunder, and all rights, remedies, powers and duties of the Agency shall continue as in effect 
prior to the commencement of such proceedings. 

Section 9.6. Agreement to Pay Fees and Expenses of Attorneys and Other 
Consultants. In the event the Lessee should default under any of the provisions of this 
Agreement and the Agency should employ outside attorneys or other consultants or incur other 
out of pocket expenses for the collection of the Rental Payments payable hereunder or the 
enforcement of performance or observance of any obligation or agreement on the part of the 
Lessee herein contained or contained in any other Project Document, the Lessee agrees that it 
will on demand therefor pay to the Agency the reasonable fees and disbursements of such 
attorneys or other consultants and such other expenses so incurred. 

Section 9.7. Cet·tain Continuing Representations. If at any time during the 
term of this Agreement, any representation or warranty made by the Lessee pursuant to 
Section 2.2(w) would, if made on any date during the term of this Agreement and deemed made 
as of such date, be false, misleading or incorrect in any material respect, then, the Lessee shall be 
deemed to be in default under this Agreement unless the Agency shall, upon written request by 
the Lessee, either waive such default in writing or consent in writing to an exception to such 
representation or warranty so that such representation or warranty shall no longer be false, 
misleading or incorrect in a material respect. 

Section 9.8. Late Delivety Fees. 

(a) In the event the Lessee shall fai l: 

(i) to pay the Annual Administrative Fee on the date required under 
Section 8.3, 

(ii) to file and/or deliver any of the documents required of the Lessee 
under Section 8.14 or Section 8.16 by the date therein stated (collectively, the "Fixed 
Date Deliverables"), or 

(iii) to deliver to the Agency any of the documents as shall have been 
requested by the Agency of the Lessee under Section 8.15 within five (5) Business Days 
ofthe date so requested (collectively, the "Requested Document Deliverables"), 

75 



then the Agency may charge the Lessee on a daily calendar basis commencing with the day 
immediately following the date on which the payment, filing or delivery was due (the "Due 
Date"), the Per Diem Late Fee. 

(b) If the Agency shall deliver written notice (a "Notification of Failur·e to 
Deliver") to the Lessee of such failure to deliver on the Due Date the A1mual Administrative 
Fee, a Fixed Date Deliverable and/or a Requested Document Deliverable, and such payment or 
document shall not be delivered to the Agency within ten (1 0) Business Days fo llowing delivery 
by the Agency to the Lessee of the Notification of Failure to Deliver, then, commencing from 
and including the eleventh (11 111

) Business Day following the delivery by the Agency to the 
Lessee of the Notification of Failure to Deliver, the Agency may charge the Lessee on a daily 
calendar basis the Per Diem Supplemental Late Fee in respect of each noticed fai lure which shall 
be in add ition to, and be imposed concurrently w ith, the applicable Per Diem Late Fee. 

(c) The Per Diem Late Fee and the Per Diem Supplemental Late Fee shall 
each, if charged by the Agency, (i) accrue until the Lessee delivers to the Agency the Annual 
Administrative Fee, the Fixed Date Deliverable(s) and/or the Requested Document 
Deliverable(s), as the case may be, and (ii) be incurred on a dai ly basis for each such Annual 
Administrative Fee, Fixed Date Deliverable and/or Requested Document Deliverable as shall not 
have been delivered to the Agency on the Due Date. 

(d) No default on the part of the Lessee under Section 8.3, 8. 14, 8. 15 or 8. 16 
to deliver to the Agency an Annual Administrative Fee, a Fixed Date Deliverable or a Requested 
Document Deliverable shall be deemed cured unless the Lessee shall have delivered same to the 
Agency and paid to the Agency all accrued and unpaid Per Diem Fees in connection with the 
default. 
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ARTICLE X 

TERMINATION 

Section 10.1. Lessee's Option to Terminate Company Lease and this 
Agreement. The Lessee shall have the option to terminate the Company Lease and this 
Agreement by paying all Rental Payments and any other amounts due and payable under this 
Agreement (collectively, the "Project Payments"). The Lessee shall exercise such option by 
delivering to the Agency a written notice of an Authorized Representative .of the Lessee to the 
Agency stating that the Lessee has elected to exercise its option under this Section 10.1 and the 
date on which such termination is to be effective (which date shall not be earlier than forty-five 
(45) days after the date of such notice). On a scheduled termination date, the Lessee shall take 
the actions required by Section 1 0.3(a). Such termination shall become effective on such 
scheduled tetmination date, subject, however, to Section 1 0.4. 

Section 10.2. Termination of Company Lease and this Agreement on Agency 
Notice. 

(a) On or after the Expiration Date, upon receipt of ten ( 1 0) days prior written 
notice from the Agency directing tetmination of the Company Lease and this Agreement, the 
Lessee shall take the actions described in Section 1 0.3(a) and terminate the Company Lease and 
thi s Agreement. 

(b) In the event the Lessee does not terminate the Company Lease and this 
Agreement (including taking all actions required to be taken by the Lessee pursuant to Section 
10.3(a) within such ten (10) day period), then, commencing on the eleventh (11 111

) day after 
transmittal of the notice directing termination as provided in Section 1 0.2(a), the Lessee shall, in 
addition to all other payment obligations due to the Agency hereunder, make rental payments to 
the Agency in the amount of the Per Diem Holdover Rental Amount until the Lessee shall have 
terminated the Company Lease and this Agreement in accordance with the provisions thereof 
and hereof. 

Section 10.3. Actions Upon Termination. 

(a) On the termination date provided for pursuant to Section 10.1 or 1 0.2, the 
Lessee shall: 

(i) 
Section 5.1 (i); 

(ii) 
($1.00), 

pay to NYCDOF any amounts due and payable pursuant to 

pay any and all other Project Payments then due plus one dollar 

(iii) perform all accrued obligations hereunder, 

(iv) surrender the Sales Tax Letter to the Agency for cancellation, if 
applicable, and 
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(v) deliver or cause to be delivered to the Agency (x) with respect to 
any Exempt Mortgage or Modified Exempt Mortgage (as the case may be), an executed 
satisfaction of such Mortgage in recordable form, executed by the Mortgagee, and (y) 
with respect to any Mortgage on the Facility to which the Agency shall be a party and 
intended to continue beyond the termination of this Agreement but with respect to which 
Mortgage the Agency shall not have granted any deferral of M011gage Recording Taxes, 
a release of the Agency from such Mortgage in recordable form executed by all other 
parties to such Mortgage. 

(b) On the date of the termination of the Agency's interest in the Facility 
pursuant to Section 10.1 or 1 0.2, the Agency will, upon Lessee's performance of its obligations 
pursuant to Section l 0.3(a), deliver or cause to be delivered to the Lessee: 

(i) termination agreements and all other necessary documents 
confirming the release of the Agency's right, title and interest in and to the Facility 
Realty and terminating the Company Lease and this Agreement, 

(ii) a bill of sale with respect to the Facility Personalty (to the extent of 
any interest, if any, of the Agency in the Facility Personalty), and 

(iii) all necessary documents releasing all of the Agency's rights and 
interests in and to any rights of action (other than as against the Lessee or any insurer of 
the insurance policies under Section 8.1 ), or any insurance proceeds (other than liability 
insurance proceeds for the benefit of the Agency) or condemnation awards, with respect 
to the Facility or any p011ion thereof. 

(c) Upon termination of the Company Lease and this Agreement, the Agency, 
upon the written request and at the sole cost and expense of the Lessee, shall execute such 
instruments as the Lessee may reasonably request or as may be necessary to discharge this 
Agreement and the Company Lease as documents of record with respect to the Facility Realty, 
subject to Section 1 0.4. 

Section 10.4. Survival of Lessee Obligations. Upon release of the Agency's 
interest in the Facility pursuant to Section l 0.2 or l 0.3, this Agreement and all obligations of the 
Lessee hereunder shall be terminated except the obligations of the Lessee under Sections 5.1 
(until such time as the Agency shall cease to have a leasehold estate in the Facility and, by 
reason thereof, the Lessee shall again pay Full Land Taxes and CRET with respect to the Facility 
Realty), 5.2, 5.3, 5.4, 8.2, 9.2, 9.6, 9.7, 9.8, 11.4, 11.5, 11.6, 11.11, 11.13 and 11.14 shall survive 
such termination. 
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ARTICLE XI 

MISCELLANEOUS 

Section 11.1. Force Majeure. In case by reason of force majeure either party 
hereto shall be rendered unable wholly or in part to carry out its obligations under this 
Agreement, then except as otherwise expressly provided in this Agreement, if such party shall 
give notice and full particulars of such force majeure in writing to the other party within a 
reasonable time after occunence of the event or cause relied on, the obligations of the party 
giving such notice (other than (i) the obligations of the Lessee to make the Rental Payments 
required under the terms hereof, or (ii) the obligations of the Lessee to comply with Sections 5.1, 
5.4, 8.1 or 8.2), so far as they are affected by suchforce majeure, shall be suspended during the 
continuance of the inability then claimed, which shall include a reasonable time for the removal 
of the effect thereof, but for no longer period, and such party shall endeavor to remove or 
overcome such inability with all reasonable dispatch. The term ''force majeure" shall mean acts 
of God, strikes, lockouts or other industrial disturbances, acts of the public enemy, orders of any 
kind of the Government of the United States or of the State or any civil or military authority, 
insurrections, riots, epidemics, landslides, lightning, earthquakes, fires, hurricanes, stotms, 
floods, washouts, droughts, arrest, restraining of government and people, war, terrorism, civil 
disturbances, explosions, partial or entire failure of utilities, shortages of labor, material, supplies 
or transportation, or any other similar or different cause not reasonably within the control of the 
party claiming such inability. Notwithstanding anything to the contrary herein, in no event shall 
the Lessee's financial condition or inability to obtain financing constitute aforce majeure. It is 
understood and agreed that the requirements that any force majeure shall be reasonably beyond 
the control of the party and shall be remedied with all reasonable dispatch shall be deemed to be 
satisfied in the event of a strike or other industrial di sturbance even though existing or impending 
strikes or other industrial disturbances could have been settled by the party claiming a force 
majeure hereunder by acceding to the demands of the opposing person or persons. 

The Lessee shall promptly notify the Agency upon the occurrence of each force 
majeure, describing suchforce majeure and its effects in reasonable detail. The Lessee shall also 
promptly notify the Agency upon the termination of each such force majeure. The information 
set forth in any such notice shall not be binding upon the Agency, and the Agency shall be 
entitled to dispute the existence of any force majeure and any of the contentions contained in any 
such notice received from the Lessee. 

Section 11.2. Priority. The Company Lease, this Agreement and the Sublease 
Agreement shall be subject and subordinate to any Mortgage and to the mortgage liens and 
security interests so created thereby; provided, however, that nothing in any Mm1gage shall 
impair the Agency's ability to enforce its rights against the Lessee, the Sublessee or any other 
Guarantor. 

Section 11.3. Amendments. This Agreement may only be amended by a written 
instrument executed and delivered by the parties hereto. 

Section 11.4. Service of Process. The Lessee represents that it is subject to 
service of process in the State and covenants that it will remain so subject until all obligations, 
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covenants and agreements of the Lessee under this Agreement shall be satisfied and met. If for 
any reason the Lessee should cease to be so subject to service of process in the State, the Lessee 
hereby irrevocably consents to the service of all process, pleadings, notices or other papers in 
any judicial proceeding or action by designating and appointing Rachel Lazarus, at 353 Stanley 
A venue, Brooklyn, New York 11 207, as its agent upon whom may be served all process, 
pleadings, notices or other papers which may be served upon the Lessee as a result of any of its 
obligations under this Agreement. If such appointed agent shall cease to act or otherwise cease 
to be subject to service of process in the State, the Lessee hereby irrevocably designates and 
appoints the Secretary of State of the State of New Y ark as its agent upon whom may be served 
all process, pleadings, notices or other papers which may be served upon the Lessee as a result of 
any of its obligations under this Agreement; provided, however, that the service of such process, 
pleadings, notices or other papers shall not constitute a condition to the Lessee's obligations 
hereunder. 

For such time as any of the obligations, covenants and agreements of the Lessee 
under this Agreement remain unsatisfied, the Lessee's agent(s) designated in this Section 11.4 
shall accept and acknowledge on the Lessee's behalf each service of process in any such suit, 
action or proceeding brought in any such court. The Lessee agrees and consents that each such 
service of process upon such agents and written notice of such service to the Lessee in the 
manner set forth in Section 11 .5 shall be taken and held to be valid personal service upon the 
Lessee whether or not the Lessee shall then be doing, or at any time shall have done, business 
within the State and that each such service of process shall be of the same force and validity as if 
service were made upon the Lessee according to the laws governing the validity and 
requirements of such service in the State, and waives all claim of error by reason of any such 
service. 

Such agents shall not have any power or authority to enter into any appearance or 
to file any pleadings in connection with any suit, action or other legal proceedings against the 
Lessee or to conduct the defense of any such suit, action or any other legal proceeding except as 
expressly authorized by the Lessee. 

Section 11.5. Notices. All notices, certificates or other communications 
hereunder shall be sufficient if sent (i) by registered or certified United States mail, return receipt 
requested and postage prepaid, (ii) by a nationally recognized overnight delivery service for 
overnight delivery, charges prepaid or (iii) by hand delivery, addressed, as follows: 

and 

(I) if to the Agency, to 

New Y ark City Industrial Development Agency 
II 0 William Street 
New York, New York I0038 
Attention: General Counsel (with a copy to the 

Executive Director of the Agency at the 
same address) 
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(2) if to the Lessee, to 

Halmark Realty Properties LLC 
c/o Halmark Architectural Finishing Corp. 
353 Stanley Avenue 
Brooklyn, New York 11207 
Attention: President 

with a copy to 

Drabkin & Margulies 
120 Broadway 
New York, New York 10271 
Attention: Robett Margulies, Esq. 

The Agency shall deliver to any M01tgagee (to the extent that the Lessee shall 
have delivered to the Agency the written notice address for such Mortgagee) a copy of any notice 
of default or notice of its intent to convey its leasehold interest in the Facility to the Lessee that 
the Agency delivers to the Lessee. Such copies shall be delivered at the same time and in the 
same manner as such notice is required to be given to the Lessee. 

The Agency and the Lessee may, by like notice, designate any fmther or different 
addresses to which subsequent notices, cettificates or other communications shall be sent. Any 
notice, certificate or other communication hereunder shall, except as may expressly be provided 
herein, be deemed to have been delivered or given (i) tlu·ee (3) Business Days following posting 
if transmitted by mail, (ii) one (1) Business Day following sending if transmitted for ovemight 
delivery by a nationally recognized overnight delivery service, or (iii) upon delivery if given by 
hand delivery, with refusal by an Authol]zed Representative of the intended recipient party to 
accept delivery of a notice given as prescribed above to constitute delivery hereunder. 

Section 11.6. Consent to Jurisdiction. The Lessee irrevocably and 
unconditionally (i) agrees that any suit, action or other legal proceeding arising out of thi s 
Agreement or any other Project Document, the Facility, the Project, the relationship between the 
Agency and the Lessee, the Lessee's ownership, use or occupancy of the Facility and/or any 
claim for injury or damages may be brought in the courts of record of the State in New York 
County or the United States District Court for the Southern District ofNew York; (ii) consents to 
the jurisdiction of each such court in any such suit, action or proceeding; (iii) waives any 
objection which it may have to the venue of any such suit, action or proceeding in such courts; 
and (iv) waives and relinquishes any rights it might otherwise have (w) to move to dismiss on 
grounds of forum non conveniens, (x) to remove to any federal court other than the United States 
District Comt for the Southern District ofNew York, and (y) to move for a change of venue to a 
New York State Court outside New York County. 

If the Lessee commences any action against the Agency in a court located other 
than the comts of record of the State in New York County or the United States District Court for 
the Southern District of New York, the Lessee shall, upon request from the Agency, either 
consent to a transfer of the action or proceeding to a comt of record of the State in New York 
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County or the United States District Court for the Southern District of New York, or, if the court 
where the action or proceeding is initially brought will not or cannot transfer the action, the 
Lessee shall consent to dismiss such action without prejudice and may thereafter reinstitute the 
action in a court of record of the State in New York County or the United States District Court 
for the Southern District ofNew York. 

Section 11.7. Prior Agreements Superseded. This Agreement shall completely 
and fully supersede all other prior understandings or agreements, both written and oral, between 
the Agency and the Lessee relating to the Facility, other than the Company Lease or any other 
Project Document. 

Section 11.8. Severabilitv. If any one or more of the provisions of this 
Agreement shall be ruled illegal or invalid by any court of competent jurisdiction, the illegality 
or invalidity of such provision(s) shall not affect any of the remaining provisions hereof, but this 
Agreement shall be construed and enforced as of such illegal or invalid provision had not been 
contained herein. 

Section 11.9. Effective Date; Counterparts. The date of this Agreement shall 
be for reference purposes only and shall not be construed to imply that this Agreement was 
executed on the date first above written. This Agreement was delivered on the Commencement 
Date. This Agreement shall become effective upon its delivery on the Commencement Date. It 
may be simultaneously executed in several counterparts, each of which shall be an original and 
all of which shall constitute but one and the same instrument. 

Section 11.10. Binding Effect. This Agreement shall inure to the benefit of the 
Agency, the Lessee and the Indemnified Pmi ies, and shall be binding upon the Agency and the 
Lessee and their respective successors and assigns. 

Section 11.11. Third Partv Beneficiaries. It is the intention of the parties hereto 
that nothing contained herein is intended to be for, or to inure to, the benefit of any Person other 
than the parties hereto and the Indemnified Parties. 

Section 11.12. Law Governing. This Agreement shall be governed by, and 
construed and enforced in accordance with, the laws of the State of New Y ark, without regard or 
giving effect to the principles of conflicts of laws thereof. 

Section 11.13. Waiver of Trial by Jurv. The Lessee does hereby expressly 
waive all rights to a trial by jury on any cause of action directly or indirectly involving the terms, 
covenants or conditions of this Agreement or any matters whatsoever arising out of or in any 
way connected with this Agreement, the Lessee's obligations hereunder, the Facility, the Project, 
the relationship between the Agency and the Lessee, the Lessee's ownership, use or occupancy 
of the Facility and/or any claim for injury or damages. 

The provision of this Agreement relating to waiver of a jury trial and the right of 
re-entry or re-possession shall survive the termination or expiration of this Agreement. 

Section 11.14. Recourse Under This Agreement. All covenants, stipulations, 
promises, agreements and obligations of the Agency contained in this Agreement shall be 
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deemed to be the covenants, stipulations, promises, agreements and obligations of the Agency, 
and not of any member, director, officer, employee or agent of the Agency or any natural person 
executing this Agreement on behalf of the Agency in such person's individual capacity, and no 
recourse shall be had for any reason whatsoever hereunder against any member, director, officer, 
employee or agent of the Agency or any natural person executing this Agreement on behalf of 
the Agency. In addition, in the performance of the agreements of the Agency herein contained, 
any obligation the Agency may incur for the payment of money shall not subject the Agency to 
any pecuniary or other liability or create a debt of the State or the City, and neither the State nor 
the City shall be liable on any obligation so incurred and any such obligation shall be payable 
solely out of amounts payable to the Agency by the Lessee hereunder. 
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IN WITNESS WHEREOF, the Agency has caused its corporate name to be 
subscribed unto this Agency Lease Agreement by its duly authorized Chairman, Vice Chairman, 
Executive Director, Deputy Executive Director, General Counsel or Vice President for Legal 
Affairs and the Lessee has caused its name to be hereunto subscribed by its duly Authorized 
Representative, all being done as of the year and day first above written. 

NEW YORK CITY INDUSTRIAL 
DEVEL PMENTAGENCY 

HALMARK REALTY PROPERTIES LLC 

By:. __________________ _ 

Rachel Lazarus 
Managing Member 

[. 

I 

i 



IN WITNESS WHEREOF, the Agency has caused its corporate name to be 
subscribed unto this Agency Lease Agreement by its duly authorized Chairman, Vice Chairman, 
Executive Director, Deputy Executive Director, General Counsel or Vice President for Legal 
Affairs and the Lessee has caused its name to be hereunto subscribed by its duly Authorized 
Representative, all being done as of the year and day first above written. 

NEW YORK CITY INDUSTRIAL 
DEVELOPMENT AGENCY 

By: _________ _ 
Jeffrey Lee 
Executive Director 

HALMARK REALTY PROPERTIES LLC 

By:l&uW~ ~ 
Rachel Lazarus 
Managing Member 



STATE OF NEW YORK ) 

COUNTY OF NEW YORK ) 
ss.: 

On the £___ day of August, in the year 2012, before me, the undersigned, 
personally appeared Jeffrey Lee, personally known to me or proved to me on the basis of 
satisfactory evidence to be the individual whose name is subscribed to the within instrument and 
acknowledged to me that he executed the same in his capacity, and that by his signature on the 
instrument, the individual, or the person upon behalf of which the individual acted, executed the 
instrument. 

N . F-'RANoes .,-.u Notarx 
orcuy Publf : , ~ANo 

N c, State of N 
,., Ouafiti~d ~1TUsoao131ew York 
~,ornrn · m Ouee 

Jssion Exp· ns County 
Ires .June 16, ~ 
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STATE OF NEW YORK ) 
ss.: 

COUNTY OF NEW YORK ) 

On the .2? "~y of August, in the year two thousand twelve, before me, the 
undersigned, personally appeared Rachel Lazarus, personally known to me or proved to me on 
the basis of satisfactory evidence to me the individual whose name is subscribed to the within 
instrument and acknowledged to me that she executed the same in her capacity, and that by her 
signature on the instrument, the individual, or the person upon behalf of which the individual 
acted, executed the instrument. 

Notary P1biiC 

VINCENT T. D'AMBROSIO 
Commissioner of Deeds City of N.Y. 

No. 5·1570 
Qualified in Kings County 

Commission Expires Nov. 1, 20 13-
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EXHIBIT A 

DESCRIPTION OF THE LAND 

BLOCK 4341 LOT 40 ON THE TAX MAP OF KINGS COUNTY 

ALL that certain plot, piece or parcel of land, with the buildings and 
improvements thereon erected, situate, lying and being in the Borough of 
Brooklyn, County of Kings, City and State of New York, bounded and described 
as follows: 

BEGINNING at the corner formed by the intersection of the northwesterly side of 
Stanley Avenue with the westerly side of Anna Court; 

RUNNING THENCE northerly along the westerly side of Anna Court, 111.32 
feet; 

RUNNING THENCE westerly parallel with the southerly side of Will Place, 86 
feet; 

RUNNING THENCE southerly parallel with the westerly side of Anna Court and 
part of the distance through a party wall, 140.02 feet to the northwesterly side of 
Stanley Avenue; 

RUNNING THENCE northeasterly along the northwesterly side of Stanley 
Avenue 90.67 feet to the corner, the point or place of BEGINNING. 



DESCRIPTION OF THE FACILITY PERSONALTY 

Solar power system, including: 

220 solar modules, model Canadian Solar CS6X 290 

Inverter model Solectria PVI 60 

Tilt ballasted rooftop mounting 

EXHIBIT B 



EXHIBIT C 

AUTHORIZED REPRESENTATIVE 

(i) of the Lessee: 

Signature 

Rachel Lazarus Managing Member 

(ii) of the Sublessee: 

Title Signature 

Rachel Lazarus President 



Lessee: 

Name 

Rachel Lazarus 

Sublessee: 

Name 

Rachel Lazarus 

Principals 

EXHIBIT D-1 

Title 

Managing Member 

Title 

President 



EXHIBITD-2 

OWNERS OF THE LESSEE 

INDIVIDUAL OWNERS 

Name % Ownership or Control of the Lessee 

Rachel Lazarus 100% 

ENTITY OWNERS 

Name % Ownership or Control of the Lessee 

OWNERS of those ENTITIES that own or· control more than 10% of the Lessee(" 10% 
Entities") 

10% ENTITY INDIVIDUAL AND ENTITY % Ownership or· Control 
(name and actual%) OWNERS 



EXHIBIT D-3 

OWNERS OF THE SUBLESSEE 

INDIVIDUAL OWNERS 

Name % Ownership or Control of the Sublessee 

Rachel Lazarus 100% 

ENTITY OWNERS 

Name % Ownership or· Control of the Sublessee 

OWNERS of those ENTITIES that own or contr·ol more than 10% of the Sublessee ("10% 
Entities") 

10% ENTITY INDIVIDUAL AND ENTITY % Ownership or Control 
(name and actual%) OWNERS 



EXHIBIT E 

PROJECT COST BUDGET 

Funds of Lessee Interim 
Mm1gage Loan and/or Sublessee Loan Total 

Land and Building Acquisition $ 312,500 $ 11 2,500 $ 450,000 $ 875,000 
Renovation/Building Improvements 200,000 200,000 
Fees/Other Soft Costs 50,000 50,000 
Total $ 562,500 $ 11 2,500 $ 450,000 $ 1, 125,000 



EXHIBIT F 

[FORM OF REQUIRED DISCLOSURE STATEMENT] 

The undersigned, an authorized representative of 
_____________ , a organized and existing 
under the laws of the State of , DOES HEREBY CERTIFY, REPRESENT AND 
WARRANT to the New York City Industrial Development Agency (the "Agency") pursuant to 
[Section 8.20] [Section 8.9] of that certain Agency Lease Agreement, dated as of 1, 
20_ , between the Agency and , a organized and 
existing under the laws of the State of (the "Lease Agreement") THAT: 

[if being delivered pursuant to 8.20 of the Lease Agreement] None of the surviving, resulting 
or transferee Entity, any of the Principals of such Entity, or any Person that directly or indirectly 
Controls, is Controlled by, or is under common Control with such Entity: 

[if being delivered pursuant to 8.9 of the Lease Agreement] Neither the above-referenced 
Entity, nor any of the Principals of such Entity, nor any Person that directly or indirectly 
Controls, is Controlled by, or is under common Control with such Entity: 

(1) is in default or in breach, beyond any applicable grace period, of its 
obligations under any written agreement with the Agency or the City, unless such default 
or breach has been waived in wri ting by the Agency or the City, as the case may be; 

(2) has been convicted of a felony and/or any crime involving moral 
turpitude in the preceding ten ( 1 0) years; 

(3) has received written notice of default in the payment to the City of 
any taxes, sewer rents or water charges in excess of $5,000 that has not been cured or 
satisfied, unless such default is then being contested with due diligence in proceedings in 
a court or other appropriate forum; or 

(4) has, at any time in the three (3) preceding years, owned any 
property which, while in the ownership of such Person, was acquired by the City by in 
rem tax foreclosure, other than a prope1ty in which the City has released or is in the 
process of releasing its interest to such Person pursuant to the Administrative Code of the 
City. 

As used herein, the following capitalized terms shall have the respective meanings set forth 
below: 

"City" shall mean The City ofNew York. 

"Control" or "Controls" shall mean the power to direct the management and policies of a 
Person (x) through the ownership, directly or indirectly, of not less than a majority of its voting 
securities, (y) through the right to designate or elect not less than a majority of the members of 
its board of directors or trustees or other Governing Body, or (z) by contract or otherwise. 



"Entity" shall mean any of a corporation, general partnership, limited liability company, 
limited liability partnership, joint stock company, trust, estate, unincorporated organization, 
business association, tribe, firm, joint venture, governmental authority or governmental 
instrumentality, but shall not include an individual. 

"Governing Body" shall mean, when used with respect to any Person, its board of 
directors, board of trustees or individual or group of individuals by, or under the authority of 
which, the powers of such Person are exercised. 

"Person" shall mean an individual or any Entity. 

"Principal(s)" shall mean, with respect to any Entity, the most senior three officers of 
such Entity, any Person with a ten percent (I 0%) or greater ownership interest in such Entity, 
and any Person as shall have the power to Control such Entity, and "principal" shall mean any of 
such Persons. 

IN WITNESS WHEREOF, the undersigned has hereunto set its hand this __ 
day of _____ , 20_ 

[NAME OF CERTIFYING ENTITY] 

By: ---------------------------
Name: 
Title : 



EXHIBIT G 

PROJECT COMPLETION CERTIFICATE OF LESSEE AS 
REQUIRED BY SECTIONS 3.3(0 AND 8.14(g) OF THE LEASE AGREEMENT 

The undersigned, an Authorized Representative (as defined in the Lease 
Agreement referred to below) of Halmark Realty Properties LLC, a limited liability company 
organized and existing under the laws of the State of New York (the "Lessee"), HEREBY 
CERTIFIES that this Certificate is being delivered in accordance with the provisions of 
Section 3 .3(f) and 8.14(g) of that certain Agency Lease Agreement, dated as of August I, 2012 
(the "Lease Agreement"), between the New York City Industrial Development Agency (the 
"Agency") and the Lessee, and FURTHER CERTIFIES THAT (capitalized terms used but not 
defined herein shall have the respective meanings assigned to such terms in the Lease 
Agreement): 

(i) the Project Work is finished and the Project Improvements have been 
completed substantia lly in accordance with the plans and spec ifications therefor and the date of 
completion of the Project Improvements was ; and 

(ii) the Agency has good and valid merchantable title to the Facility 
Personalty and has a good and valid leasehold estate in the Facility Realty, and all property 
constituting the Facility is subject to the Company Lease (other than the Facility Personalty), the 
Lease Agreement and the Sublease Agreement, subject only to Pennitted Encumbrances; and 

(iii) attached hereto is one of the following (check only one and attach the 
indicated document): 

0 cettificate of occupancy, or 

0 temporary ce1tificate of occupancy, or 

0 amended cettificate of occupancy, or 

0 letter of no objection; 

(iv) other than as provided pursuant to " iii" preceding, there is no ce1tificate, 
license, permit, written approval or consent, or other document required to permit the occupancy, 
operation and use of the Facility as contemplated under the Lease Agreement; and 

(v) in accordance with all applicable laws, regulations, ordinances and 
guidelines, the Facility is ready for occupancy, use and operation for its intended purpose under 
the Lease Agreement and such occupancy, use and operation has in fact commenced; and 

(vi) check as applicable: 

0 all costs for Project Work have been paid , or 



0 all costs for Project Work have been paid except for 

0 amounts not yet due and payable (attach itemized list) and/or 

0 amounts the payments for which are being contested in good faith 
(attach itemized list with explanations; and 

(vi) releases of mechanics' liens have been obtained from the general contractor 
and from all contractors and materialmen who supplied work, labor, services, machinery, 
equipment, materials or supplies in connection with the Project Work, except for releases-of­
liens pertinent to (y) amounts not yet due and payable, or (z) any amount the payment of which 
is being contested in good faith; and 

[ATTACH to this Certificate copies of all such releases of liens.] 

(ix) attached to this Certificate is evidence that all real property taxes and 
assessments, and payments in lieu of taxes, if any, due and payable under Sections 5.1 and 8.17 
of the Lease Agreement in respect of the Facility have been paid in fu ll. 

Notwithstanding anything herein or elsewhere that may be inferred to the contrary, the 
undersigned hereby understands a lUI agrees on behalf of the Lessee as follows: (i) the Agency 
does not waive its right to require delivery of releases-of-liens in connection with the Cost of 
Work; and (ii) the Agency does not waive its right under the Lease Agreement to demand the 
discharge of mechanics' and materialmens' liens encumbering the Facility Realty, whether by 
bond or otherwise; and (iii) this Ce1tificate shall be deemed incomplete if costs of the Project 
Work are due, unpaid, and not being contested in good faith; and (iv) this Certificate shall be 
deemed incomplete if, in the Agency's sole discretion, the Lessee is not contesting in good faith 
the payment of the Cost of Work when such payment is otherwise due; and (v) the Certificate 
shall be deemed incomplete if, in the Agency's sole discretion, the Lessee has unreasonably 
fai led to bond or otherwise discharge the Cost of Work when payment for same is due. 

This Certificate is given without prejudice to any rights of the Lessee against third pa1ties 
existing on the date hereof or which may subsequently come into being and no Person other than 
the Agency may benefit from this Certificate. 

IN WITNESS WHEREOF, the undersigned has hereunto set its hand this __ 
day of _____ __ 

HALMARK REALTY PROPERTIES 
LLC 

By: __________ _ 

Name: 
Title: 



EXHIBITH 

[FORM OF SALES TAX LETTER] 

LETTER OF AUTHORIZATION FOR SALES TAX EXEMPTION 

EXPIRATION DATE: ____ 1, 20_ 

ELIGIBLE LOCATION FOR CAPITAL IMPROVEMENTS 
AND FACILITY PERSONALTY: 

353 Stanley Avenue, Brooklyn, New York 11207 

August_, 20 12 

TO WHOM IT MAY CONCERN 

Re: New York City Industrial Development Agency 
(20 12 Hal mark Architectural Finishing Corp. Project) 

Ladies and Gentlemen: 

The New York City Industrial Development Agency (the "Agency"), by this 
notice, hereby advises you as follows: 

1. The Agency constitutes a corporate governmental agency and a public 
benefit corporation under the laws ofthe State ofNew York, and therefore, in the exercise of its 
govemmental functions, is exempt from the imposition of any New York State or New York City 
sales and use tax. As an exempt governmental entity, no exempt organization identification 
number has been issued to the Agency nor is one required. 

2. Pursuant to a resolution adopted by the Agency on May 8, 2012, and a 
certain Agency Lease Agreement, dated as of August 1, 2012 (the "Lease Agreement"), between 
the Agency and Halmark Realty Properties LLC, a limited liability company organized and 
existing under the laws of the State of New York (the "Company"), the Agency has authorized 
the Company to act as its agent for the acquisition, construction, renovation and equipping of an 
industrial facility (the "Facility"), consisting of the acquisition of an approximately 12,600 
square foot parcel of land located at 353 Stanley Avenue, Brooklyn, New York 11 207, being 
Block 4341, Lot 40 and an approximately 10,700 square foot building thereon, the construction 
of renovations thereto and the equipping thereof, all for the application of architectural coatings 
to metal extrusions, panels, doors and window assemblies, and other fabricated parts used mainly 
in the construction industry (the "Project"), for use and occupancy by the Company and its 
permitted sublessee, Halmark Architectural Finishing Corp., a corporation organized and 
existing under the laws of the State of New York (the "Sublessee"). 

3. In connection with such resolution, the Lease Agreement and this Letter of 
Authorization for Sales Tax Exemption and pursuant to the authority therein and herein granted, 
the Agency authorizes the Company to act as its agent in cotmection with the acquisition, 
construction, renovation and equipping of the Project and authorizes the Company to use this 



Letter of Authorization for Sales Tax Exemption as its agent only for purpose of (a) purchasing 
or leasing materials, equipment, machinery, goods and supplies and (b) purchasing certain 
services, solely in connection with the Project, and subject to the scope and limitations described 
in Annex A attached hereto. Subject to the provisions of this letter, this agency appointment 
includes the power of the Company to delegate from time to time such agency appointment, 
directly or indirectly, in whole or in part, to agents, subagents, contractors, subcontractors, 
materialmen, suppliers and vendors of the Company and for such parties in tum to delegate, in 
whole or in part and from time to time, to such other parties as the Company chooses provided 
that any such delegation is limited to the acquisition, construction, renovation and equipping of 
the Project and any such activities are effected in compliance with the Letter of Authorization for 
Sales Tax Exemption (each party so designated, hereinafter an "Agent"). 

4. If the Company, or an Agent appointed directly or indirectly by the 
Company, intends to appoint an Agent to act as the Agency's agent for the purpose of effecting 
purchases exempt from sales or use tax pursuant to authority of this Letter of Authorization for 
Sales Tax Exemption, the Company shall, and shall require and cause each such Agent, to 
comply with the required procedures set forth on Annex B hereto with respect to the filing by the 
Agency of New York State Department of Taxation and Finance Form ST-60 " IDA 
Appointment of Project or Agent" ("Form ST-60"), a form of which is attached as Addendum A 
to Annex B. 

5. As agent for the Agency, the Company agrees that each contract, 
agreement, invoice, bill or purchase order entered into by the Company or by an Agent, as agent 
for the Agency for the acquisition, construction, renovation and equipping of the Project, shall 
include language in substantially the following form: 

"This [contract, agreement, invoice, bill or purchase order] is being 
entered into by Halmark Realty Propet1ies LLC, a limited liability 
company organized and existing under the laws of the State of New 
York (the "Agent"), as agent for and on behalf of the New York City 
Industrial Development Agency (the "Agency") in c01mection with a 
certain project of the Agency for the Agent and for Halmark 
Architectural Finishing Corp., a corporation organized and existing 
under the laws of the State of New York (the "Company") being the 
acquisition, construction, renovation and equipping of an industrial 
facility (the "Facility"), consisting of the acquisition of an 
approximately 12,600 square foot parcel ofland located at 353 Stanley 
Avenue, Brooklyn, New York 11207, being Block 4341, Lot 40 and an 
approximately I 0, 700 square foot building thereon, the construction of 
renovations thereto and the equipping thereof, all for the application of 
architectural coatings to metal extrusions, panels, doors and window 
assemblies, and other fabricated pat1s used mainly in the construction 
industry (the "Project"). The [purchase, lease, rental, use] of the 
[materials, machinery, equipment, goods, services and supplies] which 
are the subject of this [contract, agreement, invoice, bill or purchase 
order], which has been entered into with or presented to [insert name 
and address ofvendor (the "Vendor")] shall be exempt from the sales 
and use tax levied by the State of New York and The City of New 



Y ark subject to and in accordance with the terms and conditions set 
forth in the attached Letter of Authorization for Sales Tax Exemption 
of the Agency, and the Agent hereby represents that this [contract, 
agreement, invoice, bill or purchase order] is in compliance with the 
terms of the Letter of Authorization for Sales Tax Exemption. 

The [Company or Agent) has provided the Vendor with a copy of an 
executed New York State Department of Finance Form ST-60 "IDA 
Appointment of Project or Agent" to evidence that the Agency has 
appointed the Agent as its agent. The Vendor must retain in its records 
a copy of the Letter of Authorization for Sales Tax Exemption, the 
completed Form ST-60 and the [contract, agreement, invoice, bill or 
purchase order] as evidence that the Vendor is not required to collect 
sales or use tax in connection with this [contract, agreement, invoice, 
bill or purchase order). 

This [contract, agreement, invoice, bill or purchase order] is 
nomecourse to the Agency, and the Agency shall not be directly or 
indirectly or contingently liable or obligated hereunder in any manner 
or to any extent whatsoever, and the Agent shall be the sole party 
liable hereunder. By execution or acceptance of this [contract, 
agreement, invoice, bill or purchase order], the Vendor hereby 
acknowledges and agrees to the tenns and conditions set fmih in this 
paragraph." 

6. The Agency shall have no liability or performance obligations under any 
contract, agreement, invoice, bill or purchase order entered into by the Company or any Agent as 
agent for the Agency hereunder. The Agency shall not be liable, either directly or indirectly or 
contingently, upon any such contract, agreement, invoice, bill or purchase order in any manner 
and to any extent whatsoever, and the Company or, as applicable, any Agent, shall be the sole 
party liable thereunder. 

7. By execution by the Company of its acceptance of the terms of this Letter 
of Authorization for Sales Tax Exemption, the Company agrees to accept the terms hereof and 
represents and warrants to the Agency that the use of this Letter of Authorization for Sales Tax 
Exemption by the Company or by any Agent is strictly for the purposes above stated. 

8. Accordingly, until the earlier of (i) the Expiration Date refened to above, 
(ii) the completion of the Project as provided in Section 3.3 of the Lease Agreement, (iii) the 
te1mination of the Lease Agreement, or (iv) the receipt by the Company of notice from the 
Agency of the termination of this Letter of Authorization for Sales Tax Exemption (in each case 
as so terminated, the "Tennination Date"), all Vendors are hereby authorized to rely on this 
Letter of Authorization for Sales Tax Exemption (or on a photocopy or fax of this Letter of 
Authorization for Sales Tax Exemption) as evidence that purchases of the Project property, to the 
extent effected by the Company or by an Agent as agent for the Agency, are exempt from all 
New York State and New York City sales and use taxes. Upon the Termination Date, the agency 
appointed by the Agency of the Company and each Agent shall terminate, and (i) the Company 
shall immediately notify each Agent in writing of such termination; (ii) the Company shall 



surrender, and cause each Agent to surrender, this Letter of Authorization for Sales Tax 
Exemption (including any copy or facsimile hereof) to the Agency for cancellation; and (iii) the 
Company shall cause each Agent to perform all of its obligations as set forth in Annex B and in 
the Agency Agreement referred to therein. 

9. Notwithstanding any contrary provisions in the Lease Agreement, ten (1 0) 
days prior to the Expiration Date of this Letter of Authorization for Sales Tax Exemption, the 
Company shall surrender, and cause each Agent to sutrender, this letter to the Agency for 
renewal. The Company and any Agent may continue to use a facsimile copy of this Letter of 
Authorization for Sales Tax Exemption until its stated Expiration Date. Within ten ( 1 0) days of 
receipt of this Letter of Authorization for Sales Tax Exemption, the Agency shall provide such 
aruma! renewal of the letter to the Company if and to the extent required under the Lease 
Agreement. 

I 0. The Agency further appoints the Sublessee its agent for purposes of using 
the Facility. 

The signature of a representative of the Company and the Sublessee where 
indicated below will indicate that the Company and the Sublessee have accepted the terms 
hereof. 

ACCEPTED AND AGREED TO BY: 

HALMARK REALTY PROPERTIES LLC 

By: --- - --------
Rachel Lazarus 
Managing Member 

NEW YORK CITY INDUSTRIAL 
DEVELOPMENT AGENCY 

By: ___________ _ 
Jeffrey Lee 
Executive Director 

HALMARK ARCHITECTURAL FINISHING CORP. 

By: 
Rachel Lazarus 
President 



Annex A 

The Company and each Agent appointed directly or indirectly by the Agency in 
connection with the Project shall be entitled to claim an exemption from sales or use tax levied 
by the State of New York and The City of New York in connection with the following 
transactions: 

(i) Capital Improvements. With respect to capital improvements to the 
Facility Realty (as defined in the Lease Agreement): 

(a) purchases of materials, goods, machinery, equipment and supplies 
that are incorporated into and made an integral component part of the Facility Realty; 

(b) purchases of materials, goods, machinery, equipment and supplies 
that are to be used and substantially consumed in the course of construction or renovation 
of the Facility Realty (but excluding fuel, materials or substances that are consumed in 
the course of operating machinery and equipment or parts containing fuel, materials or 
substances where such parts must be replaced whenever the substance is consumed); and 

(c) leases of machinery and equipment solely for temporary use 111 

connection with the construction or renovation of the Facility Realty. 

(ii) Personal Pt·operty. 

Solar power system, including: 

220 solar modules, model Canadian Solar CS6X 290 

Inverter model Solectria PVI 60 

Tilt ballasted rooftop mounting. 

Purchases or leases of any item of materials, goods, machinery, equipment, 
furni ture, furnishings, trade fixtures and other tangible personal property must have a useful life 
of one year of more, may include mainframe computers (and peripherals), personal computers, 
telecommunications equipment, business machines and software, but shall exclude vehicles of 
any sort (including watercraft and rolling stock), fine att, plants (whether potted or landscaped), 
objects d 'at1 and other similar decorative items, ordinary office supplies such as pencils, paper 
clips and paper, and any cost of utilities, cleaning service or supplies or other costs of operation. 

(iii) Services. With respect to the eligible items identified in (i)(a) above: 
purchases of freight, installation, maintenance and repair services required in connection with the 
shipping, installation, use, maintenance or repair of such items; provided that maintenance shall 
mean, with respect to any of the above categories of property having a useful life of one year or 
more, the replacement of parts (but excluding materials or substances that are consumed in the 
operation of machinery and equipment or parts containing materials or substances where such 
pa11s must be replaced whenever the substance is consumed) or the making of repairs, but shall 
not include maintenance of the type as shall constitute janitorial services. 



Annex B 

Form ST-60--Required Procedures 

Introduction. Section 874(9) of Article 18-A of the General Municipal Law and 
New York State Department of Taxation and Finance Form ST-60 " IDA Appointment of Project 
or Agent" ("Form ST -60") require that within thirty (30) days of the date that the Agency or its 
agent directly or indirectly appoint a project operator or other person or entity to act as agent of 
the Agency for purposes of extending a sales or use tax exemption to such person or entity, the 
Agency must file a completed Form ST-60 with respect to such person or entity. Certain 
capitalized terms used in this exhibit shall have the meanings ascribed thereto in the Letter of 
Authorization for Sales Tax Exemption. 

Required Procedures. In order to comply with the foregoing law and other 
Agency requirements, the Company must, and must ensure that its Agents, comply with the 
following procedures. Failure to follow such procedures may result in the loss of sales and use 
tax exemptions derived from the use of the Letter of Authorization for Sales Tax Exemption in 
connection with the Project. 

1. Agency Agreement. Prior to submitting to the Agency a completed Form 
ST-60 with respect to a proposed Agent, the Company, or its Agents, as applicable, must enter 
into an Agency Agreement with such Agent that describes the work to be performed and/or the 
materials to be provided by such Agent pursuant to a contract (the "Agent's Contract") entered 
into in connection with the Project. The Agency Agreement (which may be incorporated in the 
Agent's Contract) shall include the following provisions substantially in the form below 
(instructions are in italics): 

"a) The Agent is hereby appointed as an agent of the Agency in connection with the 
materials to be provided by such Agent pursuant to a contract between Agent and 
[identify Company or Company Agent] dated , 20_ (the 
"Agent's Contract") for the purposes described in, and subject to the conditions 
and limitations set forth in, the Letter of Authorization for Sales Tax Exemption 
attached as Exhibit A [attach Letter of Authorization for Sales Tax Exemption 
from the Agency to the Company]. 

b) Pursuant to the exemptions from sales and use taxes available to the Agent under 
the Letter of Authorization for Sales Tax Exemption, the Agent shall avail itself, 
on behalf of the Company, of such exemptions when purchasing eligible materials 
in connection with the Contract and shall not include such taxes in its Contract 
price, bid or reimbursable costs, as the case may be. 

c) The etTectiveness of the appointment of the Agent as an agent of the Agency is 
expressly conditioned upon the execution by the Agency of New York State 
Department of Taxation and Finance F01m ST-60 "IDA Appointment of Project 
or Agent" ("Form ST-60") to evidence that the Agency has appointed the Agent 
as its agent (the f01m of which to be completed by Agent and the Company and is 
attached to the Letter of Authorization for Sales Tax Exemption as Addendum A 
to Annex B). 



d) Agent shall provide a copy of the executed Form ST-60 to each vendor to whom 
it presents the Letter of Authorization for Sales Tax Exemption in order to effect a 
sales tax exempt purchase. All such purchases shall be made in compliance with 
the terms, provisions and conditions of the Letter of Authorization for Sales Tax 
Exemption. 

e) The Agent must retain for at least six (6) years from the date of expiration of its 
Contract copies of (a) the Agency Agreement, (b) all contracts, agreements, 
invoices, bills or purchases entered into or made by such Agent using the Letter of 
Authorization for Sales Tax Exemption, and (c) the executed Form ST-60 
appointing the Agent as an agent of the Agency and to make such records 
available to the Agency upon reasonable notice. This provision shall survive the 
expiration or termination of the Agency Agreement. 

f) In order to assist the Company in complying with its obligation to fil e New York 
State Department of Taxation and Finance Form ST-340 "Annual Repot1 of Sales 
and Use Tax Exemptions Claimed by Project Operator of Industrial Development 
Agency/Authority" ("Form ST-340"), the Agent covenants and agrees that it shall 
file annually with the Company (no later than January 15th following each 
calendar year in which it has claimed sales and use tax exemptions in connection 
with the Project) a written statement of all sales and use tax exemptions claimed 
by such Agent for the preceding calendar year in connection with the Project and 
the Facility. If the Agent fails to comply with the foregoing requirement, the 
Agent shall immediately cease to be the agent for the Agency in connection with 
the Project (such agency relationship being deemed to be immediately revoked) 
without any further action of the parties, the Agent shall be deemed to have 
automatically lost its authority to make purchases as agent for the Agency, and 
shall desist immediately from all such activity, and shall immediately and without 
demand return to the Company or the Agency its copy of the Letter of 
Authorization for Sales Tax Exemption issued to the Company by the Agency that 
is in the Agent's possession or in the possession of any agent of such Agent. 

g) The Agent agrees that if it fails to comply with the requirements for sales and use 
tax exemptions, as described in the Letter of Authorization for Sales Tax 
Exemption, it shall pay any and all applicable New York State sales and use taxes, 
and no pm1ion thereof shall be charged or billed to the Agency or to the Company 
directly or indirectly, the intent of the Agency Agreement being that neither the 
Agency nor the Company shall be liable for any of the sales or use taxes 
described above. This provision shall survive the expiration or termination of the 
Agency Agreement. 

h) The Agent represents and warrants that, except as otherwise disclosed to the 
Agency, none of the Agent, the Principals of the Agent, or any Person that 
directly or indirectly Controls, is Controlled by, or is under common Control with 
the Agent: 

1. IS 111 default or in breach, beyond any applicable grace period, of its 
obligations under any written agreement with the Agency or The City of 



New York (the "City"), unless such default or breach has been waived in 
writing by the Agency or the City, as the case may be; 

11. has been convicted of a felony and/or any crime involving moral turpitude 
in the preceding ten (I 0) years; 

111. has received written notice of default in the payment to the City of any 
taxes, sewer rents or water charges in excess of $5,000 that has not been 
cured or satisfied, unless such default is then being contested with due 
diligence in proceedings in a court or other appropriate forum; or 

IV. has, at any time in the three (3) preceding years, owned any property 
which, while in the ownership of such Person, was acquired by the City by 
in rem tax foreclosure, other than a property in which the City has released 
or is in the process of releasing its interest to such Person pursuant to the 
Administrative Code of the City. 

"Control" or "Controls" shall mean the power to direct the management and 
policies of a Person (x) through the ownership, directly or indirectly, of not less than a majority 
of its voting securities, (y) through the right to designate or elect not less than a majority of the 
members of its board of directors or trustees or other Governing Body, or (z) by contract or 
otherwise. 

"Entity" shall mean any of a corporation, general partnership, limited liability 
company, limited liability partnership, joint stock company, trust, estate, unincorporated 
organization, business association, tribe, firm, joint venture, govemmental authority or 
govemmental instrumentality, but shall not include an individual. 

"Goveming Body" shall mean, when used with respect to any Person, its board of 
directors, board of trustees or individual or group of individuals by, or under the authority of 
which, the powers of such Person are exercised. 

"Person" shall mean an individual or any Enti ty. 

i) The appointment of the Agent as agent of the Agency shall expire at the earlier of 
(i) the expiration of the Agent's Contract, or (ii) the Expiration Date of the Letter 
of Authorization for Sales Tax Exemption, unless renewed; provided, however, 
that the expiration or termination of the Company's status as agent of the Agency 
shall result in the immediate termination of the Agent's status as an agent of the 
Agency. 

j) The Agency shall be a third party beneficiary of the Agency Agreement." 

2. Complete and Submit Form ST-60 to the Agency. Following the 
execution and delivery of an Agency Agreement, the Company must submit to the Agency a 
Form ST-60 completed with the information required in each of the shaded areas shown on the 
example form attached hereto as Addendum A. 



The Agency requires the Company to submit Form ST-60 electronically. Please 
download Form ST-60 via the internet by typing 
www.tax.ny.gov/pdf/current fonns/stlst60 fill in.pdf into the address bar of your intemet 
browser and saving the "fill-in" PDF of the form (using adobe acrobat). The downloaded form 
may then be completed electronically, saved and transmitted to the Agency. 

Upon completion of the form by the Agent, the Company must submit the form to 
the Agency by emailing it to Compliance@nycedc.com. 

The appointment of such Agent as an agent for the Agency shall be effective upon 
execution of the completed Form ST-60 by the Agency. The Agency will insert the date on 
which the Agent is appointed on the date when the Form ST-60 is executed by the Agency. The 
determination whether or not to approve the appointment of an Agent by executing the Form ST-
60 shall be made by the Agency, in its sole discretion. If executed, a completed copy of Form 
ST-60 shall be sent to the Company within five (5) business days following such execution. The 
Company shall provide a copy of such executed Form ST-60 to the Agent within five (5) 
business days after receipt thereof by the Company. 



Addendum A 

FORM ST-60 



IDA Appointment of Project Operator or Agent ~ 1-tiU 
(2/11) 

For Sales Tax Purposes 
The industrial development agency or authority (IDA) must submit this form within 30 days of the appointment of a project operator or agent, 
whether appointed directly by the IDA or indirectly by the operator or another agent. For IDA use only 

Name of IDA 

City 

Name of IDA project operator or agent 

City 

Name of project 

Street address of project site 

City 

Description of goods and services intended 
to be e~rr)Jlted from sales and use taxf!..s 

IDA project number (use OSC numbering system for projects after 1998) 

code 

Purpose of project (see instructions) 

I Stale I ZIP code 

Date project operator Date project operator or Mark an X in the box if this is an 0 
or a ent appointed (mmlddf y) a ent status ends extension to an original pro·ect: 

Estimated value of goods and services to be exempted from sales and use taxes as a result of the project's designation as an IDA project: 

Certification: I certify that the above statements are true, complete, and correct, and that no material information has been omitted. I make these statements 
with the knowledge that willfully providing false or fraudulent information with this document may constitute a felony or other crime under New York State 
Law, punishable by a substantial fine and possible jail sentence. I also understand that the Tax Department is authorized to investigate the validity of any 
infonnation entered on this document. 

Print name of officer or employee signing on behalf of the IDA I Print ti tle 

Signature I Dale I Telephone number 
( ) 

Instructions 
Filing requirements 

An IDA must file this form within 30 days of the date the IDA appoints 
any project operator or other person as agent of the IDA, for purposes of 
extending any sales and compensating use tax exemptions. 

The IDA must file a separate form for each person it appoints as agent, 
whether directly or indirectly, and regardless of whether the person is the 
primary project operator or agent. If the IDA authorizes a project operator or 
agent to appoint other persons as agent of the IDA, the operator or agent 
making such an appointment must advise the IDA that it has done so, so 
that the IDA can file a form within 30 days of the date of the new agent's 
appointment. The IDA should not file this form for a person hired to work 
on an IDA project If that person is not appointed as agent of the IDA. The 
IDA need not file this form if the IDA does not extend any sales or use tax 
exempUon benefits for the project. 

If an IDA modifies a project, such as by extending it beyond its original 
completion date, or by increasing or decreasing the amount of sales and 
use tax exemption benefits authorized for the project, the IDA must, within 
30 days of the change, file a new form with the new Information. 

If an IDA revokes or cancels the appointment of an agent, or If a form It filed 
is not valid for any reason, the IDA must send a letter to the address below 
for filing this form, indicating that it has done so or that the previously filed 
form is no longer valid, and the effective date of the change. It should attach 
to the letter a copy of the form it originally filed. The IDA need not send a 
letter for a form that is not valid merely because the "Completion date of 
project• has passed. 

Purpose of project 

For Purpose of project, enter one of the following: 

- Services - Construction 
- Agriculture, forestry, fishing 
- Finance, insurance, real estate 

- Wholesale trade 
- Retail trade 

- Transportation, communication, 
electric, gas, sanitary services 

- Manufacturing 
- Other (specify) 

Mailing instructions 

Mail completed form to: 

NYS TAX DEPARTMENT 
IDA UNIT 
W A HARRIMAN CAMPUS 
ALBANY NY 12227 

Privacy notification 
The Commissioner of Taxation and Finance may coUec t and maintain personal informa tion pursuant 
to the New York State Tax law, including but not limiled to. sections 5-a. 171, 17 t -a. 287, 308. 
429, 475, 505. 697, 1096. 1142. and 1415 of that l aw; and may require disclosU<e of social security 
numbers pursuant to 42 USC 405(c)(2)(C)(I). 

This Information will be used to determine and administer tax liabilities and, when authorized by 
law, for certain tax offset and exchange of tax Information programs as well as for any other lawful 
purpose. 

Information concerning quarterty wages paid to employees is provided to certa1n state agencies 
for purposes of fraud prevention, support enforcement, evaluation of the effectiveness of certain 
employment and training programs and other purposes authorized by law. 

~~':."t~~ o/~t~':.~he required information may subject you to civil or c riminal penalties, or both, 

This information is maintained by the Manager of Document Management, NYS Tax Department, 
W A Harriman Campus. Albany NY 12227; telephone (518) 457-5181. 

Need help? 

rw::J Internet access: www.tax.ny.gov 
~ (for information, forms, and publications) 

Sales Tax Information Center: 

To order forms and publications: 

.-. Text Te lephone (TTY) Hotline 
•.·.·.·.• ·~· (for persons with hearing and 

speech disabilities using a TTY): 

(518) 485-2889 

(518) 457-5431 

(518) 485-5082 



EXHIBIT I 

PROJECT FINANCE PLAN 

The plan for financing the cost of the Project Work, which the Lessee estimates to 
be $1,125,000, from the following sources: 

(i) a loan in the principal amount of $562,500 to be made by New 
York Business Development Corporation (the "First Mortgagee") to the Lessee (the 
"First Mortgage Loan") on the Commencement Date, and to be evidenced by a certain 
mortgage note (as the same may be amended or supplemented, the "First Mortgage 
Note") dated the Commencement Date and in the principal amount of the First Mortgage 
Loan, and to be secured by a first mortgage on the Facility Realty pursuant to a certain 
mortgage and security agreement dated the Commencement Date (as the same may be 
amended or supplemented, the "First Mortgage") from the Lessee and the Agency to the 
First Mortgagee; 

(ii) a loan in the principal amount of $465,000 to be made by Empire 
State Certified Development Corporation (the "Second Mortgagee") to the Lessee (the 
"Second Mortgage Loan") on a date subsequent to the Commencement Date, and to be 
evidenced by a cetiain mortgage note (as the same may be amended or supplemented, the 
"Second Mortgage Note") and in the principal amount of the Second M01igage Loan, and 
to be secured by a second mortgage on the Facility Realty pursuant to a certain mortgage 
and security agreement to be granted after the Commencement Date (as the same may be 
amended or supplemented, the "Second Mortgage") from the Lessee to the Second 
Mortgagee; 

(iii) a bridge loan in the principal amount of $450,000 to be made by 
NYBDC Local Development Corporation (the " Interim Lender") to the Lessee (the 
"Bridge Mortgage Loan") on the Commencement Date in anticipation of and to be paid 
from the future Second Mortgage Loan, and to be evidenced by a certain mortgage note 
(as the same may be amended or supplemented, the "Bridge M01igage Note") dated the 
Commencement Date and in the principal amount of the Bridge Mortgage Loan, and to 
be secured by a second mortgage on the Facility Realty pursuant to a certain mortgage 
and security agreement dated the Commencement Date (as the same may be amended or 
supplemented, the "Bridge Motigage") from the Lessee to the Interim Lender; 

(iv) equity from the Lessee and/or the Sublessee in the amount of 
$11 2,500. 



The proceeds of the Bonds will be used to (i) refund in whole the NYC IDA's Special 
Airport Facility Revenue Bonds (200 1 Airis JFK I, LLC Project at JFK International Airport), 
Series 2001 A, the proceeds of which were used to finance the construction and equipping of two 
air cargo facilities located at John F. Kennedy International Airport in Queens, New York (the 
"JFK Facilities"), which JFK Facilities are leased to and operated by the JFK Member, (ii) fund 
a debt service reserve fund under the Bond Indenture and (iii) pay certain costs of issuance of the 
Bonds. The Bonds are being issued only to benefit the JFK Member. 

2. Delivery of and Payment for the Bonds. 

(a) At or about 11:00 a.m., prevailing time in New York, New York, on September 
_ , 2012 (the "Closing Date"), or at such other time or date as shall have been agreed upon by 
the NYC IDA, the Underwriters, the JFK Member and the Obligated Group, the NYC IDA will 
deliver or cause to be delivered to the Underwriters the Bonds, in definitive form, duly executed 
and authenticated by the Bond Trustee; and, subject to the conditions contained herein, the 
Underwriters will accept such delivery and pay the Purchase Price, by wire transfer, payable to 
the order of the Bond Trustee. 

(b) The NYC IDA and the Underwriters agree that there shall be a preliminary 
closing held at the offices of Hawkins Delafield & Wood LLP ("Bond Counsel") in New York, 
New York commencing at least 24 hours prior to the Closing Date, or at such other time or place 
as the NYC IDA and the Underwriters shall agree. 

(c) Delivery of the definitive Bonds as aforesaid shall be made through the offices of 
The Depository Trust Company ("DTC") in New York, New York, or at such other location as 
may be designated by the Underwriters to the NYC IDA and Bond Counsel at least two (2) 
Business Days prior to the Closing Date. Payment for the Bonds shall be made as set forth in 
Section 2(b) hereof and delivery of the other documents shall be made at the offices of Bond 
Counsel. Such payment and the related delivery is herein called the "Closing." The Bonds will 
be delivered as fully-registered bonds, bearing proper CUSIP numbers, and registered in the 
name of Cede & Co., as nominee of DTC, which will act as securities depository for the Bonds. 

(d) After execution by the NYC IDA and authentication by the Bond Trustee, the 
Bonds shall be held in safe custody by the Bond Trustee or any authorized agent for the Bond 
Trustee. The Bond Trustee shall release or authorize the release of the Bonds from safe custody 
at the closing upon receipt of payment of the Purchase Price for the Bonds as aforesaid. 

3. Offering Statement and Official Statement. 

(a) The NYC IDA, the JFK Member and the Obligated Group hereby consent to and 
confirm the prior use by the Underwriters of the Preliminary Official Statement (in printed or 
electronic form) dated August :::::::::d.l 201 2. as supplemented August 21, 2012 (collectively. 
the "Preliminary Official Statement"), in connection with the public offering of the Bonds by 
the Underwriters, and further confirms the authority of the Underwriters to use, and consents to 
the use of, a final Official Statement (in printed or electronic form) with respect to the Bonds, to 
be dated the date hereof, and any amendments or supplements thereto that shall be approved by 
the NYC IDA and the Obligated Group (as so amended and supplemented, the "Official 
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The NYC IDA will be required to prepare and furnish amendments or supplements relating only 
to the NYC IDA Information contained in the Official Statement. 

5. Public Offering. The Underwriters agree to make an initial public offering of all 
the Bonds at a price not in excess of the initial offering price or prices set forth in the Official 
Statement; provided, however, that the Underwriters may change such initial offering price or 
prices as it deems necessary in connection with the offering of the Bonds without any 
requirement of prior notice, and may offer and sell the Bonds to certain institutions at prices 
lower than those stated in the Official Statement. 

6. End of Underwriting Period. For purposes of this Bond Purchase Contract, the 
"end of the underwriting period" shall mean the earlier of the Closing Date, unless the NYC IDA 
has been notified to the contrary by the Underwriters on or prior to the Closing Date, or the date 
on which the "end of the underwriting period" for the Bonds has occurred under Rule 15c2-12. 

7. Representations and Agreements of the NYC IDA. The NYC IDA represents and 
agrees with the Underwriters and the Obligated Group that: 

(a) The NYC IDA is a corporate governmental agency constituting a body 
corporate and politic and a public benefit corporation organized and existing under the laws of 
the State of New York and has full power and authority in accordance with the Resolution 
(which Resolution has been duly adopted and remains in full force and effect), to enter into and 
to perform its obligations under the Bond Indenture, the NYC IDA Installment Sale Agreement, 
the Company Sublease (as defined in the Bond Indenture) and this Bond Purchase Contract 
(collectively, the "NYC IDA Documents"); and when executed and delivered by the respective 
parties thereto, and assuming that the NYC IDA Documents constitute the legal, valid and 
binding enforceable obligations of the other parties thereto, the NYC IDA Documents will 
constitute the legal, valid and binding obligations of the NYC IDA enforceable against the NYC 
IDA in accordance with their respective terms, except as the enforcement thereof may be limited 
by bankruptcy, insolvency, reorganization, arrangement, fraudulent conveyance, moratorium and 
other laws relating to or affecting creditors' rights, to the application of equitable principles, and 
to the exercise of judicial discretion in appropriate cases; 

(b) By official action of the NYC IDA prior to or concurrently with the 
acceptance hereof, the NYC IDA has approved and authorized the distribution of the Preliminary 
Official Statement and the Official Statement and authorized and approved the execution and 
delivery by the NYC IDA of the NYC IDA Documents and the consummation by the NYC IDA 
ofthe transactions contemplated thereby; 

(c) When delivered to and paid for by the Underwriters in accordance with the 
terms of this Bond Purchase Contract, the Bonds will have been duly authorized, issued, 
executed, authenticated and delivered and will constitute the legal, valid and binding special 
limited revenue obligations of the NYC IDA (payable by the NYC IDA solely out of the Trust 
Estate) and will be entitled to the benefit of the Bond Indenture. The payments due under the 
NYC IDA Installment Sale Agreement from the JFK Member to the NYC IDA and pledged by 
the NYC IDA to the payment of the Bonds pursuant to the Bond Indenture are not subject to any 
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Statement, the NYC IDA will cooperate with the Obligated Group and the Underwriters to 
prepare and furnish to the Underwriters and the Obligated Group (at the expense of the Obligated 
Group) a reasonable number of copies of an amendment of or supplement to the Official 
Statement (in form and substance satisfactory to counsel for the Underwriters) which will amend 
or supplement the Official Statement so that it will not contain an untrue statement of a material 
fact or omit to state a material fact necessary in order to make the statements therein, in light of 
the circumstances existing at the time the Official Statement is delivered to a purchaser, not 
misleading. 

It is specifically understood and agreed that the NYC IDA has not made and does not 
intend to make any inquiry concerning the financial position or condition of the Obligated Group 
or any Member thereof including the JFK Member or the economic feasibility of the Facilities of 
the Obligated Group for the purpose of the sale of the Bonds. The NYC IDA makes no 
representations as to the financial condition or the economic feasibility of the Facilities of the 
Obligated Group and makes no representation or warranty with respect to any of the statements 
(financial or otherwise), representations or certifications made or furnished, or to be made and 
furnished, by the Obligated Group or their accountants or consultants in the Offering Statement 
or otherwise in connection with the public sale of the Bonds or as to the correctness, 
completeness or accuracy of such statements, representations or certifications. 

The NYC IDA makes no representation, warranty, or covenant regarding the exemption 
of interest on the Bonds from federal or state income taxation, except to the extent provided in 
the Tax Regulatory Agreement (as defined below). 

The execution and delivery of this Bond Purchase Contract by the NYC IDA shall 
constitute a representation by the NYC IDA to the Underwriters that the representations and 
agreements contained in this Section are true as of the date hereof; provided, however, that ( 1) as 
to information furnished by the Obligated Group pursuant to this Bond Purchase Contract, the 
NYC IDA is relying solely on such information in making the NYC IDA's representations and 
agreements, and as to all matters of law the NYC IDA is relying on the advice of bond counsel; 
and provided further, that no official, officer, director, member, agent or employee of the NYC 
IDA shall be individually liable for the breach of any representation, warranty or agreement 
contained herein, and (2) the liability of the NYC IDA and of each official, officer, director, 
member, agent or employee is limited as set forth in Section 12 hereof. 

8. Conditions to the Obligations of the Underwriters. The obligation of the 
Underwriters to accept delivery of and pay for the Bonds on the Closing Date shall be subject, at 
the option of the Underwriters, to the satisfaction of the covenants and agreements of the 
Obligated Group, and the accuracy of the representations and warranties of the Obligated Group 
in the Letter of Representation in the form attached hereto as Exhibit A; to the accuracy of the 
representations, warranties and agreements on the pm1 of the NYC IDA contained herein as of 
the date hereof and as of the Closing Date, to the accuracy of the statements of the officers and 
other officials of the NYC IDA made in any certificates or other documents furnished pursuant 
to the provisions hereof, to the performance by the NYC IDA of its obligations to be performed 
hereunder at or prior to the Closing Date and to the following additional conditions: 
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such statement or information, or the effect of the Official Statement as so supplemented 
is to materially adversely affect the market price or marketability of the Bonds or the 
ability of the Underwriters to enforce contracts for the sale of the Bonds; or 

(3) there shall have occurred (1) an outbreak or escalation of hostilities 
involving the United States or the declaration by the United States of a national 
emergency or war occurs; or (2) the occurrence of any other calamity or crisis or any 
change in the financial, political or economic conditions in the United States or 
elsewhere, if the effect of any such event specified in clause (1) or (2), in the judgment of 
the Underwriters, makes it impracticable or inadvisable to proceed with the offering or 
the delivery of the Bonds on the terms and in the manner contemplated in the Preliminary 
Official Statement or the Official Statement; or 

(4) there shall be in force a general suspension of trading on the New York 
Stock Exchange, or minimum or maximum prices for trading shall have been fixed and 
be in force, or maximum ranges for prices for securities shall have been required and be 
in force on the New York Stock Exchange, whether by virtue of a determination by that 
Exchange or by order of the SEC or any other governmental authority having jurisdiction 
that, in the Underwriters' reasonable judgment, makes it impracticable for the 
Underwriters to market the Bonds or enforce contracts for the sale of the Bonds; or 

(5) a general banking moratorium shall have been declared by federal or state 
authorities having jurisdiction and be in force that, in the Underwriters' reasonable 
judgment, makes it impracticable for the Underwriters to market the Bonds or enforce 
contracts for the sale of the Bonds; or 

(6) legislation shall be enacted or be proposed or actively considered for 
enactment, or a decision by a court of the United States shall be rendered, or a ruling, 
regulation, proposed regulation, or statement by or on behalf of the SEC or other 
governmental agency having jurisdiction of the subject matter shall be made, to the effect 
that the Bonds or any comparable securities of the NYC IDA, any obligations of the 
general character of the Bonds, the Bond Indenture, the Master Indenture, or the 
Continuing Disclosure Agreement, are not exempt from the registration, qualification or 
other requirements of the Securities Act of 1933, as amended and as then in effect (the 
"Securities Act") or of the Trust Indenture Act of 1939, as amended and as then in effect, 
or otherwise, or would be in violation of any provision of the federal securities laws; or 

(7) there shall have been any material adverse change in the affairs of the 
Obligated Group that in the Underwriters' reasonable judgment will materially adversely 
affect the market for the Bonds or the ability of the Underwriters to enforce contracts for 
the sale of the Bonds; or 

(8) there shall be established any new restriction on transactions in securities 
materially affecting the free market for securities (including the imposition of any 
limitation on interest rates) or the extension of credit by, or a change to the net capital 
requirements of, underwriters established by the New York Stock Exchange, the SEC, 
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(4) The opinion of Vice President for Legal Affairs of the NYC IDA, dated 
the Closing Date, anfr..oo.vering the matters set-fet4fl-i.R-&Iti-Bit C hereof, with only--stte!t 
changes thereto as are satisfactoryin form acceptable to the Underwriters; 

(5) The opinions of Winston & Strawn LLP and Greene and Letts, Co-
Counsel to the Underwriters, dated the Closing Date, in form acceptable to the 
Underwriters; 

(6) The opinion of counsel to the Obligated Group-c-ontaining the opinions set 
forth in Exhibit D heree-f, in form and substance acceptable to the NYC IDA and the 
Underwriters; 

(7) The substantive non-consolidation opinion of counsel to the Obligated 
Group, OOHtaffi.i:A.g--tfe opinions set forth in Exhibit E hereofin form and substance 
acceptable to the NYC IDA and the Underwriters; 

(8) To the extent not covered by the opmwn specified in 9(d)(5) above, 
opinions of local counsel to the Obligated Group containing the opinions set forth in 
Exhibit ¥B hereof; 

(9) The respective opinions of counsel to the Bond Trustee and to the Master 
Trustee, addressed to the NYC IDA and the Underwriters, and in form and substance 
reasonably satisfactory to the Underwriters; 

( 1 0) A certificate, dated the Closing Date and signed by any duly authorized 
official of the NYC IDA, to the effect that (A) the representations and agreements of the 
NYC IDA contained in Section 2 of this Bond Purchase Contract are true and correct 
with the same effect as if made on the Closing Date and (B) the NYC IDA has fulfilled or 
performed each of its obligations contained in the NYC IDA Documents required to be 
fulfilled or performed by it as of the Closing Date; 

(11) A certificate, dated the Closing Date, signed by an authorized officer of 
the Bond Trustee, in form and substance reasonably satisfactory to the Underwriters; 

( 12) A certificate of the Chief Financial Officer of the Group Representative on 
behalf of the Obligated Group or other authorized officer acceptable to the Underwriters, 
dated the Closing Date, setting forth that: 

(i) since the date of the Letter of Representation, no Material Adverse 
Change has occurred which has not been disclosed in the Official Statement; 

(ii) since the date of the Letter of Representation, the Obligated Group 
has not incurred any material liabilities other than in the ordinary course of 
business which have not been disclosed in the Official Statement; 

(iii) no litigation is pending or, to the knowledge of such officer, 
tlu·eatened against the Obligated Group or any Member thereof including the 
JFK Member (a) to restrain or enjoin the issuance or delivery of the Bonds by 
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Special Covenants Agreement, the Continuing Disclosure Agreement and the Letter of 
Representation, and its respective Mortgage, and approving this Bond Purchase Contract; 

( 16) A copy of the executed Mortgages in recordable form and a mortgagee 
title insurance policy covering each of the Facilities and insuring such Mortgages as a 
fi rst priority lien, each in recordable form and reasonably satisfactory to the NYC IDA 
and the Underwriters; 

(17) A copy of the executed estoppel and recognition agreement from each 
ground lessor of the Facilities leased to each Member and encumbered by a Mortgage, 
each in recordable form and reasonably satisfactory to the NYC IDA and the 
Underwriters; 

( 18) An estoppel and subordination, non-disturbance and attornment agreement 
("Subtenant Agreements") from subtenantsTenants at the Facilities with respect to 
Tenants accounting for no less than 85% of space atrevenues for the Facilities; 

( 19) A copy of the completed Form 8038 of the Internal Revenue Service, 
executed by the NYC IDA; 

(20) Two fully executed copies of the Official Statement; 

(21) A certificate of an authorized officer of the Master Trustee, acceptable to 
the NYC IDA and the Underwriters, dated the Closing Date, to the effect that (i) such 
authorized officer is duly authorized to execute Supplement No. 1 and the Proje.ct 
Indemnification Agreement and to authenticate Senior Note No. 1 and the Project 
Indemnification Agreement and (ii) such authorized officer duly executed Supplement 
No. 1 and the Project Indemnification Agreement and duly authenticated Senior Note No. 
+., 1 and the Pro ject Indemnification Agreement. together with the certified Bylaws of the 
Master Trustee authorizing such authorized officer to execute Supplement No. 1 and to 
authenticate Senior Note No. 1 and the Project Indemnification Agreement; 

(22) The Underwriters shall have received all such statements, information, 
reports and other papers and data as are requested by the Underwriters; 

(23) Evidence that the Bonds are rated not less than "BBB-" by Standard & 
Poor's Rating Group; 

(24) PricewaterhouseCoopers LLP's Agreed Upon Procedures Letter, inclusion 
letters and bring down letter; 

(25) Certificates of the consultants, CBRE and Landrum & Brown, with respect 
to each of their reports and the information under the subheadings "Consultant Reports -
CBRE Independent Consultant Report" and "Consultant Reports - Landrum & Brown 
Independent Consultant Report", respectively, included in PART II - INFORMATION 
RELATING TO BOTH THE SERIES 2012A NYC IDA BONDS AND THE SERIES 
2012 PFA BONDS - FINANCIAL PROJECTIONS" under " INCLUSION BY 
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Group shall pay for all incidental costs (including, but not limited to, transportation, lodging, 
meals and entertainment of Underwriters' personnel) incurred by or on behalf of the 
Underwriters in connection with the marketing, issuance and delivery of the Bonds. 

(b) The Underwriters shall pay the costs of qualifying the Bonds for sale in various 
states chosen by the Underwriters, all advertising expenses in connection with the public offering 
of the Bonds, and all other expenses incurred by them in connection with the public offering and 
distribution of the Bonds, excluding the fees and disbursements of their counsel, which shall be a 
cost of issuance of the Obligated Group. Some or all of the expenses to be paid by the 
Underwriters may be included as part of the expense component of the underwriting discount or 
commission or may be reimbursed to the Underwriters as a cost of issuance of the Bonds. 

10. Notices. Any notice or other communication to be given to the NYC IDA under 
this Bond Purchase Contract may be given by delivering the same in writing at the NYC IDA's 
address set forth above, and any such notice or other communications to be given to the 
Underwriters may be given by delivering the same in writing to Goldman, Sachs & Co., 200 
West Street, New York, New York 10005, Attention: Gregory Carey. The approval of the 
Underwriters when required hereunder or the determination of their satisfaction as to any 
document referred to herein shall be in writing signed by the Underwriters and delivered to you. 

11. Benefits, Successors and Assigns. This Bond Purchase Contract is made solely 
for the benefit of the NYC IDA and its members, directors, officers, agents and employees, the 
JFK Member, the Obligated Group and the Underwriters (including the successors or assigns of 
the Underwriters) and no other person shall acquire or have any right hereunder or by virtue 
hereof. The term "successor" shall not include any holder of any Bonds merely by virtue of such 
holding. All representations, warranties, agreements, and indemnities contained in this Bond 
Purchase Contract (including the Letter of Representation) shall remain operative and in full 
force and effect, regardless of delivery of and payment for the Bonds, and any termination of this 
Bond Purchase Contract. 

12. Limitation of Liability of NYC IDA. No provtston, covenant or agreement 
contained in this Bond Purchase Contract or any obligations herein imposed upon the NYC IDA, 
shall constitute or give rise to a charge upon its general credit, or impose upon the NYC IDA a 
pecuniary liability. All covenants, stipulations, promises, agreements and obligations of the 
NYC IDA contained herein shall be deemed to be covenants, stipulations, promises, agreements 
and obligations of the NYC IDA and not of any member, director, official , officer, agent or 
employee of the NYC IDA in his or her individual capacity. No recourse shall be had for the 
payment of the principal or Redemption Price, if any, of, Sinking Fund Installments for, or 
interest on the Bonds, for the performance of any obligation hereunder, or for any claim based 
thereon or hereunder against any such member, director, officer, agent or employee or against 
any natural person executing the Bonds. No such member, director, officer, agent, employee or 
natural person is or shall become personally liable for any such payment, performance or other 
claim, and in no event shall any monetary or deficiency judgment be sought or secured against 
any such member, officer, director, agent, employee or other natural person. Neither the State, 
nor any municipal corporation, subdivision or agency (other than the NYC IDA to the extent of 
the Trust Estate) of the State, including The City of New York (the "City"), shall be obligated to 
pay the Bonds or the interest thereon. 
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(b) Each Underwriter acknowledges that the Bonds shall be special limited revenue 
obligations of the NYC IDA, that the Bonds shall never constitute a debt or liability of the City, 
or any municipal corporation, subdivision or agency (other than the NYC IDA limited to the 
extent of the Trust Estate) thereof; and that the NYC IDA has no power of taxation; that neither 
the members, directors, officials, officers, employees or agents of the NYC IDA nor any person 
executing the Bonds shall be subject to any personal liability or accountability by reason of or in 
connection with the issuance thereof. 

(c) In connection with the resale of the Bonds to the public, each Underwriter agrees 
to take such actions and make such disclosures as may be required by applicable federal and state 
laws, and the applicable rules of any governmental or self-regulatory organization, and to 
otherwise comply with such laws and rules. 

(d) Without limiting the generality of the foregoing, the Underwriters assume 
responsibility for delivering to each purchaser of the Bonds a copy of the Official Statement, 
together with any and all amendments, if any, in compliance with Paragraph (b)(4) of Rule 15c2-
12. The Underwriters agree to cause a copy of the Official Statement to be electronically filed as 
provided in Section 3(c) and to advise the NYC IDA as to the location and time of such filing. 
The Underwriters have taken and will continue to take action to comply with Rule 15c2-12 and 
the provisions of this section shall survive the expiration hereof to the extent necessary for such 
purpose. Except as set forth above, nothing in this section shall impose any responsibility on the 
Underwriters, in addition to that under applicable laws and rules referred to above. 

15. Conditions of the NYC IDA's Obligations. The obligations of the NYC IDA 
hereunder are subject to the Underwriters' performance of their obligations hereunder and the 
further condition that at the Closing Date the NYC IDA shall receive such agreements, 
certificates and opinions as may be required by the NYC IDA or Bond Counsel together with an 
executed Project Indemnification Agreement as shall be acceptable to the NYC IDA. 

16. Governing Law. This Bond Purchase Contract shall be governed by and 
construed in accordance with the laws of the State ofNew York. 

17. Entire Agreement. This Bond Purchase Contract constitutes the entire 
agreement between the parties hereto with respect to the matters covered hereby, and supersedes 
all prior agreements and understandings between the parties. This Bond Purchase Contract shall 
only be amended, supplemented or modified in a writing signed by all of the parties hereto. 

Accepted and Agreed to: 

NY :-14-+4-SU-.4 1474521.5 

GOLDMAN, SACHS & CO., acting for itself and 
as Representative of Cabrera Capital Markets, LLC 
and Loop Capital Markets LLC 

(Goldman, Sachs & Co.) 
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Schedule I 

Obligated Group Entities 

( 1) Aero Anchorage, LLC, a Delaware limited liability company 
(2) Aero Boylston, LLC, a Delaware limited liabi lity company 
(3) Aero O'Hare Express, LLC, a Delaware limited liabi lity company 
(4) Aero O'Hare, LLC, a Delaware limited liability company 
(5) Aero Rickenbacker, LLC, a Delaware limited liability company 
(6) Aero DFW, LP, a Delaware limited partnership 
(7) Aero DFW II, LP, a Delaware limited partnership 
(8) Aero Lauderdale, LLC, a Delaware limited liability company 
(9) Aero Ft. Myers, LLC, a Delaware limited liability company 
(10) Aero DFW III, LP, a Delaware limited partnership 
(11) Aero DFW FEE, LP, a Delaware limited partnership 
(12) Aero Greensmor, LP, a Delaware limited partnership 
(13) Aero Houston Central, LP, a Delaware limited partnership 
(14) Aero Houston East, LP, a Delaware limited partnership 
(15) Aero Houston East II, LP, a Delaware limited partnership 
(16) Aero JFK, LLC, a Delaware limited liability company 
(17) Aero Kansas City, LLC, a Delaware limited liability company 
(18) Aero New Orleans 7 Owner, LLC, a Delaware limited liability company 
(19) Aero New Orleans, LLC, a Delaware limited liability company 
(20) Aero Louisville, LLC, a Delaware limited liability company 
(21) Aero Miami I, LLC, a Delaware limited liability company 
(22) Aero Miami II, LLC, a Delaware limited liability company 
(23) Aero Harrisburg, LLC, a Delaware limited liability company 
(24) Aero Milwaukee, LLC, a Delaware limited liability company 
(25) Aero Newark, LLC, a Delaware limited liability company 
(26) Aero Norfolk, LLC, a Delaware limited liability company 
(27) Aero Oklahoma, LLC, a Delaware limited liability company 
(28) Aero Orlando, LLC, a Delaware limited liability company 
(29) Aero Orlando II, LLC, a Delaware limited liability company 
(30) Aero Pensacola, LLC, a Delaware limited liability company 
(31) Aero Philadelphia, LLC, a Delaware limited liability company 
(32) Aero Phil FE, LLC, a Delaware limited liability company 
(33) Aero Phila, LP, a Delaware limited partnership 
(34) Aero Portland ME, LLC, a Delaware limited liability company 
(35) Aero Portland, LLC, a Delaware limited liability company 
(36) Aero Portland II, LLC, a Delaware limited liability company 
(37) Aero South Bend, LLC, a Delaware limited liability company 
(38) Aero Syracuse, LLC, a Delaware limited liability company 
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Indenture. The obligations of each Member under the Master Indenture are secured by a 
leasehold or fee, as applicable, mortgage or deed of trust on all or a portion of such Member's 
leasehold or fee interest, as applicable, in its Facility (as hereinafter defined), from such Member 
to the Master Trustee (each a "Mortgage" and, collectively, the "Mortgages") and a pledge of 
the Gross Revenues of the Obligated Group. 

The proceeds of the Bonds will be used to (i) refund in whole the NYC IDA's Special 
Airport Facility Revenue Bonds (2001 Airis JFK I, LLC Project at JFK International Airport), 
Series 2001 A, the proceeds of which were used to finance the construction and equipping of two 
certain air cargo facilities located at John F. Kennedy International Airport in Queens, New York 
(the "JFK Facilities"), which JFK Facilities are leased to and operated by the JFK Member, (ii) 
fund a debt service reserve fund under the Bond Indenture and (iii) pay certain costs of issuance 
of the Bonds. 

Terms having their initial letter capitalized which are not otherwise defined herein shall 
have the meanings ascribed to them in the Bond Purchase Contract. 

In order to induce the NYC IDA and the Underwriters to enter into the Bond Purchase 
Contract and to make the sale and purchase of the Bonds therein contemplated, each Member 
hereby jointly and severally represents, warrants and agrees with each of you as follows: 

(1) Each Member is a limited limited partnership or limited liability company validly 
existing and in good standing under the laws of the applicable State of formation or organization, 
and qualified to conduct business in and in good standing in the State of where its Facility is 
located, has, and at the Closing Date will have, full legal right, power and authority to enter into, 
to the extent such Member is a party thereto, this Letter of Representation, the Master Indenture, 
Supplement No. 1, Senior Note No. 1, the NYC IDA Installment Sale Agreement (with respect 
to the JFK Member only), the ground lessor's Consent to SubleaseG and Leasehold Mortga~es 

Agreement, dated H1e--Glestttg--t}ateas of September 1. 2012 (the "Port Authority Consent"), 
among the Port Authority, the NYC IDA, the JFK Member, the NYC IDA Trustee, and Wells 
Fargo Bank, National Association, as Master Trustee (the "Master Trustee"), the Mortgages, 
the Official Statement, the Tax Regulatory Agreement, dated the Closing Date, among the NYC 
IDA, the JFK Member, the NYC IDA Trustee and the Master Trustee (the "Tax Regulatory 
Agreement"), the Special Covenants Agreement dated as of September 1, 2012, from the Group 
Representative on behalf of the Obligated Group to the NYC IDA and the Bond Trustee (the 
"Special Covenants Agreement") and the Continuing Disclosure Agreement dated the Closing 
Date, amongbetween the Group Representative, the Bond +rustee and Digital Assurance 
Certification, L.L.C. (the "Continuing Disclosure Agreement") (collectively, the "JFK 
Documents") and to approve the Bond Purchase Contract and the Official Statement and to carry 
out and consummate all transactions contemplated by the JFK Documents, and by proper action 
has duly authorized the execution and delivery of the respective JFK Documents to which each 
shall be a party, and the approval of the Bond Purchase Contract and the Official Statement. 

(2) The officers of each applicable Member executing the JFK Documents, and 
approving the Bond Purchase Contract and the Official Statement are duly and properly in office 
and fully authorized to execute and approve the same. 
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(7) There is no action, suit, proceeding, inquiry or investigation at law or in equity or 
before or by any court or federal, state, municipal or other government authority pending or, to 
the knowledge of the Obligated Group, threatened against or affecting the Obligated Group or 
any Member thereof or the assets, properties or operations of the Obligated Group or any 
Member or any basis therefor which, if determined adversely to the Obligated Group or any 
Member or its respective interests, would have a material and adverse effect upon the 
consummation of the transactions contemplated by or the validity of any of the JFK Documents 
or upon the financial condition, assets, properties or operations of the Obligated Group or any 
Member thereof, and neither the Obligated Group nor any Member thereof is in default with 
respect to any order or decree of any com1 or any order, regulation or demand of any federal, 
state, municipal or other governmental authority, which default might have consequences that 
would materially and adversely affect the consummation of the transactions contemplated by the 
JFK Documents or the financial conditions, assets, properties or operations of the Obligated 
Group or any Member therof. 

(8) The Obligated Group and each Member thereof has all necessary power and 
authority to conduct the business now being conducted by it and as contemplated by the Official 
Statement, to enter into this Letter of Representation and, to the extent it is a party thereto, the 
other JFK Documents, and to approve the Bond Purchase Contract and the Official Statement. 
The Obligated Group and each Member thereof has all necessary licenses and permits that are 
now required to carry on and operate its respective Facilities. Neither the Obligated Group nor 
any Member thereof is in material violation of or has received any notice of any alleged violation 
of any zoning laws and land use laws, any codes, agreements or restrictions applicable to any of 
the Facilities. 

(9) The Obligated Group has good and marketable leasehold or fee title to the real 
property ascribed to the Obligated Group in Schedule 1 hereto and any encumbrances and 
obligations with respect thereto do not interfere with or impair the operation of the Facilities by 
the Obligated Group, for the purpose for which it was acquired or is held by the Obligated 
Group. 

( l 0) The JFK Member has obtained all governmental and agency approvals, all 
variances from applicable zoning ordinances, all environmental approvals and all building 
permits and easements or licenses necessary to operate the Facilities (as said term is defined in 
the NYC IDA Installment Sale Agreement). The JFK Member shall obtain any additional 
governmental agency approvals, environmental approvals and variances, permits, easements and 
licenses necessary for the operation of the Facilities (as so defined) at times such additional 
governmental agency approvals, environmental approvals and variances, permits, easements and 
licenses become necessary. 

(II) Neither the Obligated Group nor any Member thereof has incurred any material 
liability, direct or contingent, nor has there been any material adverse change in or effect on (i) 
the business, operations, properties, condition (financial or otherwise) of the Obligated Group or 
any Member thereof, either singly or in the aggregate (to the extent applicable) or its ability to 
perform its obligations, including, without limitation, compliance with all financial covenants 
under this Letter of Representation or the other JFK Documents to which it is a party or (ii) the 
validity or enforceability of (a) this Letter of Representation or the other JFK Documents to 
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they or any of them may become subject under the Securities Act, the Exchange Act or other 
Federal or state law or regulation, at common law or otherwise, insofar as such losses, claims, 
damages or liabilities (or actions in respect thereof) arise out of or are based upon, any untrue 
statement or alleged untrue statement of a material fact contained in the Preliminary Offering 
Statement or the Offering Statement (or in a supplement or amendment thereto) or arise out of or 
are based upon the omission or alleged omission to state therein a material fact required to be 
stated therein or necessary to make the statements therein, in the light of the circumstances under 
which they were made, not misleading in any material respect (except, with respect to the NYC 
IDA, the information and statements under the NYC IDA Information, and, with respect to the 
Underwriters, the information and statements under the caption "THE UNDERWRITERS"), and 
the Obligated Group shall reimburse each such Protected Section 15 Party, as incurred, for any 
legal or other expenses reasonably incurred by any of them in connection with investigating or 
defending any such loss, claim, damage, liability or action; provided, however, that the Obligated 
Group will not be liable in any such case to a Protected Underwriter Party (but shall remain 
liable to each Protected NYC IDA Party) to the extent that any such loss, claim, damage or 
liability arises out of or is based upon any such untrue statement or alleged untrue statement or 
omission or alleged omission made in the Preliminary Offering Statement or the Offering 
Statement, or in any amendment thereof or supplement thereto, in reliance upon and in 
conformity with written information furnished to the Obligated Group by or on behalf of the 
Underwriters, specifically for inclusion therein. This protection will be in addition to any 
liability which the Obligated Group may otherwise have, including under Section 16 below. 

( 16) The Obligated Group further agrees to indemnify and hold harmless each 
Protected NYC IDA Party against any and all judgments, losses, claims, damages, liabilities and 
expenses (i) arising out of the issuance, sale or delivery of the Bonds, including, without 
limitation any statement or information in the Preliminary Offering Statement or the Offering 
Statement (other than the NYC IDA Information) that is or is alleged to be untrue or incorrect in 
any material respect or the omission or alleged omission therefrom of any statement or 
information that should be stated therein or that is necessary to make the statements therein not 
misleading, (ii) arising out of or are based upon the failure to register the Bonds or any security 
under the Securities Act of 1933, as amended, or to qualify the Bond Indenture, the Master 
Indenture or other document under the Trust Indenture Act of 1939, as amended, and (iii) to the 
extent of the aggregate amount paid in settlement of any litigation commenced or threatened 
arising from a claim based upon any such untrue statement or omission if such settlement is 
effected with the written consent of the Obligated Group; provided however, that such indemnity 
shall not extend to statements in or omissions from the Preliminary Offering Statement or the 
Offering Statement under the NYC IDA Information. In case any claim shall be made or action 
brought against a Protected NYC IDA Party for which indemnity may be sought against the 
Obligated Group, as provided above, the NYC IDA shall promptly notify the Obligated Group in 
writing setting forth the particulars of such claim or action, but the failure to notify the Obligated 
Group of any such claim or action shall not relieve the Obligated Group from any liability that it 
may have to the NYC IDA hereunder and the Obligated Group shall assume the defense thereof, 
including the retaining of counsel acceptable to the NYC IDA and the payment of all expenses. 
A Protected NYC IDA Party shall have the right to retain separate counsel in any such action and 
to participate in the defense thereof but shall bear the fees and expenses of such counsel unless 
(i) the Obligated Group shall have specifically authorized the retaining of such counsel or (ii) the 
parties to such suit include a Protected NYC IDA, and the Obligated Group and the NYC IDA or 
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( 19) If the reimbursement provided for in Sections 15, 16, 17 or 18 above is 
unenforceable, or is unavailable to a reimbursing party in respect of any losses, claims, damages, 
or liabilities (or actions in respect thereof) of the type subject to reimbursement herein, then the 
reimbursing party shall, in lieu of reimbursing such Protected Party, contribute to the amount 
paid or payable by such person as a result of such losses, claims, damages, or liabilities (or 
actions in respect thereof). In the case of the Obligated Group and the Underwriters, 
contribution, as between them, shall be in such proportion as is appropriate to reflect the relative 
benefits received by the Obligated Group, on the one hand, and the Underwriters, on the other, 
from the sale of the Bonds. If, however, the allocation provided by the immediately preceding 
sentence is not permitted by applicable law, then the reimbursing party shall contribute to such 
amount paid or payable by such Protected Party in such proportion as is appropriate to reflect not 
only such relative benefits but also the relative fault of the Obligated Group, on the one hand, 
and the Underwriters, on the other, in connection with the statements or omissions which 
resulted in such losses, claims damages or liabilities (or action in respect thereof), as well as any 
other relevant equitable considerations. The relative benefits received by the Obligated Group 
on the one hand, and the Underwriters on the other, shall be deemed to be in the same proportion 
as the total proceeds of sale of the Bonds paid to the Obligated Group pursuant to the Bond 
Purchase Contract (before deducting expenses) bear to the underwriting discount received by the 
Underwriters (the difference between the initial public offering price for the Bonds and the price 
to be paid therefor by the Underwriters as set forth in the Offering Statement under the caption 
"Underwriting"). The relative fault shall be determined by reference to, among other things, 
whether the untrue or alleged untrue statement of a material fact or the omission or alleged 
omission to state a material fact relates to information supplied by the Obligated Group or the 
Underwriters and the parties' relative intent, knowledge, access to information, and opportunity 
to correct or prevent such untrue statement or omission. The Obligated Group and the 
Underwriters agree that it would not be just and equitable if contribution pursuant to this 
subsection were determined by pro rata allocation or by any other method of allocation which 
does not take account of the equitable considerations referred to above in this subsection. The 
amount paid or payable by any person as a result of the losses, claims, damages, or liabilities (or 
actions in respect thereof) refetTed to above shall be deemed to include any legal or other 
expenses reasonably incurred by such person in connection with investigating or defending any 
such action or claim. Notwithstanding the provisions of this paragraph, however, the 
Underwriters shall not be required to contribute an amount in excess of the amount by which 
such initial public offering price exceeds the amount of any damages which the Underwriters has 
otherwise been required to pay by reason of such untrue or alleged untrue statement or omission. 
No person guilty of fraudulent misrepresentation (within the meaning of Section 1 O(b) of the 
Securities Act) shall be entitled to contribution from any person who was not guilty of such 
fraudulent misrepresentation. 

(20) The statements and information contained in the Preliminary Offering Statement, 
as of its date and the date hereof, and the Offering Statement, as of the date hereof (except for the 
NYC IDA Information) are and will be as of the Closing Date true and correct in all respects and 
the information contained in the Preliminary Offering Statement, as of its date and the date 
hereof, and the Offering Statement, as of the date hereof (except for the NYC IDA Information) 
does not contain an untrue statement of a material fact or omit any statement or information 
which is necessary to make such statements and information therein, in the light of the 
circumstances under which they were made, not misleading; 

A-8 
NY:-1~...41474521 5 



Any certificate signed by an authorized officer of the Obligated Group and delivered to 
the Underwriters or the NYC IDA shall be deemed a representation and warranty by the 
Obligated Group to the Underwriters and the NYC IDA as to the statements made therein. 

This Letter of Representation shall be binding upon and inure solely to the benefit of the 
Underwriters and the NYC IDA and your respective counsel and, to the extent set forth herein, 
persons controlling any of you, and their respective officers, employees, members, directors, 
agents and personal representatives, successors and assigns, and no other person or firm shall 
acquire or have any right under or by virtue of this Letter of Representation. No recourse under 
or upon any obligation, covenant or agreement contained in this Letter of Representation shall be 
had against any officer or director of the Obligated Group as individuals, except as caused by 
their bad faith . 

If the foregoing is in accordance with your understanding of the agreement among us, 
kindly sign and return to the Underwriters and the NYC IDA a duplicate of this Letter of 
Representation whereupon this will constitute a binding agreement among us in accordance with 
the terms hereof. 
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Schedule I 

Obligated Group Entities 

(1) Aero Anchorage, LLC, a Delaware limited liability company 

(2) Aero Boylston, LLC, a Delaware limited liability company 
(3) Aero O'Hare Express, LLC, a Delaware limited liability company 
(4) Aero O'Hare, LLC, a Delaware limited liability company 
(5) Aero Rickenbacker, LLC, a Delaware limited liability company 
(6) Aero DFW, LP, a Delaware limited partnership 
(7) Aero DFW II, LP, a Delaware limited partnership 
(8) Aero Lauderdale, LLC, a Delaware limited liability company 
(9) Aero Ft. Myers, LLC, a Delaware limited liability company 
(10) Aero DFW III, LP, a Delaware limited partnership 
(11) Aero DFW FEE, LP, a Delaware limited partnership 
(12) Aero Greensmor, LP, a Delaware limited partnership 
(13) Aero Houston Central, LP, a Delaware limited partnership 
(14) Aero Houston East, LP, a Delaware limited partnership 
(15) Aero Houston East II, LP, a Delaware limited partnership 
(16) Aero JFK, LLC, a Delaware limited liability company 
(17) Aero Kansas City, LLC, a Delaware limited liability company 
(18) Aero New Orleans 7 Owner, LLC, a Delaware limited liability company 
(19) Aero New Orleans, LLC, a Delaware limited liability company 
(20) Aero Louisville, LLC, a Delaware limited liability company 
(21) Aero Miami I, LLC, a Delaware limited liability company 
(22) Aero Miami II, LLC, a Delaware limited liability company 
(23) Aero Harrisburg, LLC, a Delaware limited liability company 
(24) Aero Milwaukee, LLC, a Delaware limited liability company 
(25) Aero Newark, LLC, a Delaware limited liability company 
(26) Aero Norfolk, LLC, a Delaware limited liability company 
(27) Aero Oklahoma, LLC, a Delaware limited liability company 
(28) Aero Orlando, LLC, a Delaware limited liability company 
(29) Aero Orlando II, LLC, a Delaware limited liability company 
(30) Aero Pensacola, LLC, a Delaware limited liability company 
(31) Aero Philadelphia, LLC, a Delaware limited liability company 
(32) Aero Phil FE, LLC, a Delaware limited liability company 
(33) Aero Phila, LP, a Delaware limited partnership 
(34) Aero Portland ME, LLC, a Delaware limited liability company 
(35) Aero Portland, LLC, a Delaware limited liability company 
(36) Aero Portland II, LLC, a Delaware limited liability company 
(37) Aero South Bend, LLC, a Delaware limited liability company 
(38) Aero Syracuse, LLC, a Delaware limited liability company 

A-12 
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Initial Member 

~ew Orleans 7 Owner 

Aero Norfolk. LLC 

A!.a:o_O~Hare LI .C 

Aero O'Hare Express LI.C 

Aero_O_klaholllii,_LLC. 

Ac.rQQrlnnd.o. LLC. 

Aero Orlando IL_LLC 

Aero Pensacola. LLC 

Aero Philo. LP 

Aem Philadelnhi.a • ...LLC 

Aero Phil FE LLC ( I ) 

Aero Portland LLC 

Aero .Portlll.lldll LLC 

Aero Rickcnbacker LI.C 

Aero Syracuse. LLC 
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Fed Ex 
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ptH'Sttant-te-an Amended and Restated Agreement of Lease of the Mtmioipnl Air Terminals dated 
Ne-v-embet~f>-04 (as amettded-Atld supp l&~flettte&,--tlle "Basic Lease"), and is subleased by the-PeFt 
~rity to Aero JFK, LLC, a Delaware limited liability contpaRY-(tHe "Compfmy"). pursuant to an 
Agreement of Lease (Lease No. AYD 038), dated ns of No't'ember 15, 200(},-betweett-t.fle.-.Ilel't-A-tt#l-ef'i.ty 
atlEI-tfle-Gempany (the "Tract 8 Ground Lease"). The Tract 9A Facility is also located on premises leased 
by-tHe City to the Pol't-Authority pursuant to the Basic Lease and is subleased by the Port Authority to the 
Gempany pursuant to an Agreement of Lease (-Lease No. A¥ D 037), dated-as of November 15, 2000, 
between the Port Authoriey-&n&-+Ae-Gemp~e "Tract 9A Groltltd Lease" atld,tegetfler-with-the Tract 
8 Ground Lease, the "JFK Ground Leases"). 

·H'l-eettneeti-en with the-i-ssttaooe--of the Se!'ies 20 12A Ben4r,-(a) the Company has sub 
subleased the---Fae+J.tttes to the Agency pursuant to fHl Amet*ed--attd--Resta-ed-Genttffley---$ublease 
Agreement, dated as of September I, 2012, between the-Gempany, as landlord, anEI-tfle--Ageney, as tenant 
fth~mpany-Sl~hl&~tSeg,-futd--f9t--t-fie--Agettc)' has soltl--a-00 assigned its subleasehe-ld interests in the 
Ffle+H+ies-llftder-tfle Company Sublease to the--Gem·pal'lj'-pHffl-Hant to an lnsffi.l.l.ment-Sale Agreement and 
Assignment of Lease, dated as of September I, 2012, between the Agency and the Cornpan-y-(-tfl.e 
"Installment Sale Agreement"). Pursuant to the Insta llment Sale Agreement, the--Gempany has agree4; 
am~ other things,--t-e-rn-ake--ittsHH+mont purchase payments in amounts sufficient to pay the principal OF 

Red&tttpt-ion Price, if any, of, S inkinf,~Sffiltments-fef!;-ftAtHnterest-ett-tfle-S-et:fes 20 12A Bends-:-

~er to secure ~ts payment obligations under the Installment Sale AgreemeAt;-th-e 
Company has cattSed to be delivered to the Trustee a Senior Master Trust Indenture Promissory Note 
Series 2012 I (th~YC IDi\ Senior Note"), issued ptti'SttanHe a Master Trust htd&ltttlre-fSeoofity 
Agreement) (the ·'Master Trust Indenture"), as supplemented b)' the First Supt7lemental Mastef'-Tt:ttst 
.J.ttdenture, each dated as of September I, 20 12, and betvt'een the Company and the other Members (as 
defined in th&-Ma-ster Trust Indenture) of the Transportation Infrastructure Properties Obligated Group 
(co llectively, the "Ohltgated Grou-pg,a~o Bank, National Association, as Master Trustee 
ftke "Master Trustee"). The NYC IDA Senior Note is a joint and several obligation of the Members of 
tfl-e-.G.b.J.i.gated Group. As security for the obli gations evidenced by the NYC IDA Senio~te and all 
etfler-seHier-notes and obligations issued under the Master Trust Indenture, (y) the Company an&-eaeh 
other Member of the Ohligated Group has granted to the Master Trustee a security interest itl--5tt01t 
~mber's Gross Revenues (as defffled in the Master Trust Indenture), and (z) certain-B.f...s.u~ 
have entered into a mortgage, deed of trust, leasehold mortgage or leasehold deed of trust, as applicable, 
ffi-f-av&-e-~er Trustee on till or n port-t&n of such member's ree or leasehold interest in its 
facilities, inelt.tding, with respeot-te--tlle Company, the LeEtScHela-MBttgage, Assignment of Rents and 
Leases, Security Agreement and Fixture Fil ing, dated as September I, 2012, from the Company Rnd the 
Agoocy to tl'le Muster Trustee--(tfle ·'J FK Mortgage"). Pursuant to the J FK Mortgage, the Company and 
the-Ag-eney-fla\'e grantea-ffi-tfle--Master-Trustee a mB¥tgage lien on and a security interest in their 
respective interests in the-Facilities, including the JFK Ground Leases antf-.t.He Company Sublease. In 
addition, pursuatlt to a Special Covenants Agreement, dated-as of September I, 20 12, from-th-e-Gfettt~ 
Representative (as aefined--tn--tAe Master Trust Indenture), on behalf of the-Gbligated Group, to the 
Agency and the Trus tee (the "Special Covenants Agreement"), the Group R-epresentative on behalf of the 
Obligated Group will-pf!O'tl-ffie-eertnin repi'OSetttat-ions, warrnnties, coyenants-tlfH:i-a~ents for the 
bene-tit of the Agency and the Trustee. 

Geneurrently with-the issuance of the Series 20 12A Bonds, the Public Finance AuthBrfty, 
a-tt·n-it-&f-ge¥effiffient:-Httder-the laws of the--Stat~ns-i-n-fthe "PFA"), is i ssu.ffi·g-g-t1itts-s~$========= 
Senior Airport Fa~e--att~ends (TriPs Obligated Group), Series 20 12B (the 
~oBes 20 12B Pr··A BBnds"), $ Senior Airpmt faci lities Revenue and Refunding Bonds 
(-Tf!I.Ps-Gblt!,lffi:ed-GrBHp), Series 20 12C (th~eries 20 12C PFA Bends"), $ Subordinate 
Class B Airpo~e-and-Refundin-g-Bends (TriPs Ob ligated Group), Series 20 120, 
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interest in the Facilities unEler the Company Sublease to the--Gempa-ny--a-Ae-w.l-lect installment 
~ufeltase-paymen-ts--tllerefrom, in aecoffi.anee--wi-tfl-.tfe terms of the Installment--Sale Agreement 
and as pfe¥i.Eied in the Indenture. 

+he Agency has the right and power pursuant to the Act te-enter into the 
.f.RElenlure, and the Ineenture has been duly authorized, execut:e&-and-tlelivered by the Ageney,is 
in full foree--aHd effect, and is valid and binding upon the-Ageney---afl€1-e.n.foreeable against the 
Agency in accordance with its terms. 

+He Agency has the-fight and pewer pursuant-te-tlte--Aet-te enter into each of t-Re 
Installment Sale Agreeme-nt,-tlle-Gempany Sublease, the Spec-i-al-Gevenants Agreemeflt-an6-!h-e 
J.Il.K Mortgage, and each of the Installment Sale AgreenleHt,-tfle..-Gempaey--8-uekase, the Speeial 
Covenants Agreement and the JFK Mortgage has been duly authorized, executed and delivered 
by the Agency, is in full furce and-effect, and-oonstitutes a vnltd-and binding agreement of the 
Agency enforceable against-the-Agei~cy in aecordat~t-s-refn¥.r. 

+fle-Sefies 20 12A BonEls--ha-ve--been-dttl-y--aHthorized and issued by the Ageney-ffi 
accordance ·.vith the Act and the lndetffitre, and are the valid and--hlnding special limited revenue 
obligations of the Agency, payable by the-Agency solely from-the installment purchase payments 
and receipts d~e-Instal-J.ment--8-a-le-Agreement-and certain othef-amounts held under 
t-he-lnd~ture, all as pledged-tmd-er-tfte Indenture. 

+he Series 2012A Bonds-are enforceable in accordance with their terms and the 
terms of the Indenture and are entitled to the benefit of the Act and the Indenture. All conditions 
~receeent to the-tleti-very-ef-~eries 2012A BetHis have been fulfilled. 

tffider existing statutes and cettt't Elecisiens, (i) interest on the Series 20 12A BOOEis 
is excluded from gross income for Federal income tax purposes pursuant to Section 103 of the 
Code, except that no opffiien is expressed as to such exclusion of interest on any Series 20 12A 
&n€1--fer any period-El-Ui4ttg-wffi00-sttch Series 2012:1\ Bond is held by a person who, within the 
meaning of Seetien-147(a) of the Code, is a "substantial user" of the facilities re financed with 
the-preceeds of-the--Series 2012A Bonds or a "related person," and (ii) interest on the Series 
20 12A Bonds, however, is treated as a preference item in calculating the alternative minimum 
~lpose€1-en-in-d-ividun l s and corporations under-the Code. For any Series 2012A Bond-s 
h-a-v-ing-o-fi.g-i-fla-1-issue--tliscount ("OlD"), OlD that has acort~ethmd-ts-preperly allecable--t-o--t-Re 
owners of the Series 20 12A Bends under Seetten 1288 of the Code is ex.cludaMe-ffOnt-gfOss 
i-t~~e fur Federal income tax purposes to the same e1dent as other interest on the Series 2012A 
Benfls.:. 

tffieer ex1stmg statutes, interest on the Series 20 12A Bends is exempt- frem 
personal income taxes imposed by the State of New York (the "State") or any politi€-al 
Sttbdivision thereof (including The City of Nev.' York). 

~Hts-stnted in paragraphs 6 and 7 nbove, we express no opin+on as to any federa-l-; 
st-ate--of--toea I tax eoHSeEJtlences aris ing with respect to the Sel'ies 20 12A Bends or the--ewnefS-h.i.p-er 
dispositiefl-t-Aereof. Furthermore, we express no opinion as to the effect of any action hereafter taken or 
net--taketHA-rel-iitnee-ttpon an opffi.it)IH}f.-eomlsel other than o1:1rselves on the exclusion from gress--itloome 
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-1-fl-..fe.Hdering this o!7i-H-ion, with respest-te-t-Ae-etHHH:ttitofffiH-ien, e~eoution and delivery of 
tlte--1-H6elffitre;--tfte-Speeffil Covenants Agreeme-Ht-a-Hd-the Ta)( Regulatory Agreement by the Trustee;-we 
have rel-ied--ttpetr-l+te-opinion of Carter Ledyard & Milburn LbP, counsel to the Trttstee, dated the-4ate 
hereof: 

.J.fl..-re.Adering this opinion, •Nith respeet-to the due autherffitt-ien, execution and de-1-i-v~ 
tRe Ta~ RegHiatery Agreement by the Master Truste~e opinion of 
==================::>€~tttlseJ-.te..4e--Master Trustee, dated the dote-A~ 

ln rendering this op-~nion, we express ~ffi-iett-aS--t~e-Heeess-ity fer obta-it1ffig-fttty 
licenses, permits or-ether appro-va-ls- relating to the opemt-ion of either or-beth of the l7aoilities;-er-t+le 
app-lteat-ien--e~f any en-v-ire~tmental laws, orffin-an~~ffit:.ioflS-Or-ether requii:etHet+ts--ef 
any governmental authority with respect to either oHoth of the Facil-ities or the transaet+otts 
contemplated under the Pr~ect Doooments (as defineEJ-.i.H.-\.1-le lndent1:1re). 

The foregoing o~~ns are further s~eef;-HO'<'\'ever, to thtHtualification that we express 
no opinion (y) as to the Master +t:-ust-+Adent~:~re, or (z) as to matters relatffig-to-the rights in, title-to-of 
sttffieie-~t~f.-the-des&-tpt-ioH-Of-aity-p-Foperty or oo llateml-desori bed i JHlte--P-~jeet--GoottnH~Jti'S--&Hfl.e 
ef:eat-ioo,p-erfeetten--er relative--pl'iel'ity of any lieA--oi'--5-0e~t--efe&ted with respect to--sueh 
ttrope!ty or eollateml--t-flerettnOOf.: 

Attention is culled-to-the fact that we have net-heen req~:~ested to examine and have not 
examined any documents or information relating to the-Gornpany or the other Members ofth~hligatetl 
Group, including the Group Representative, other than the record of. flroceedings-1-lereinabove referred to, 
aAti-Ae-B-p-ifl-ion-i-s-e-xpressed-as-te-t~fly-fi-H A no i al or otJ.ler-Htfe ftl'lffii.on, or the adeEfttaey-tl-lereo f, wh i c h-1-lHs 
been or may be-sttpp!kd to any ptweltw.rer of the Series 20 12A Bones-, 

We undertal<e no responsibility fer the--floottraoy, comple{&ness or fairness of any official 
statement oi'-Other offering mat6fi.a.ls.-re lating to the-Series 20 12A BonEls-attd express herein no opffl-ien 

~ 

+ltts-opinion is issued as of the date hereof., and we assttme no obligation to update, 
ftW~e-er-supplemO+lt this opHtien to refleet-atty-aet-ien-AeFea.ftef'-taken-ef-1-le t-ta-ken,-er any faets-eF 
oircttmstances, or any changes in la·.v or iA interpretati~1tS-l-hereot~ that may hereafter arise or ocour,-er-ffir 
any other reason. 

We have examined an exeottted Sel'ies 20 12A Bond nttmbered AR I and, in ou~en, 

the furm of said Bond and its executi on are regttlar and proper: 

Very tru~ltfS; 
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f-ettf-Seffieflces of the tirst paragraph, and the-seeoHd-paragraphj,.-afld Lim-i-tea---G-b-~1-lf! 
"SECURITY AND SOURCES OF PAYMENT FOR:-+I-IB SERIES 2012A NYC IDA BONDS" 
(e>wluding (i) "Limitations of Sources of Repayment; (ii) the last senteHee--u-nder "Debt 
~erve Fund", (iii) ''Common Security", and (iv) "Additional BonElsfAtidilional 
G-&1-i-gatiens"), "TI-lE SBRIES 20 12A N¥G-IDA BQ.NDS" (excluding "Debt Serv-iee 
Requirements") and in APPENDI-X--A--le--t-he-Q:ffieial Statement "CERTAIN NYC IDA 
DEFINITIONS", APPENDIX B to the Official Sffitement "SUMMARY OF CERTAIN 
PROVISIONS OF THE NYC IDA INDENTURE" and in APPENDIX C to the Official 
8-tatemee~'¥-QF-GERTAIN PROVISIONS OF-+HE NYC IDA INSTALLMENT 
~ENT," insefa.r-a5-Stl00-statemeHts-eeH-tai-ne€1--uflaer such headings and in suffi 
Appendices purp&ft-to-sttmmarize certain provisions of the referenced documents, present a fair 
Stlfltffiary of such provi-sions, and-(-i-i7-#le statements contained in the Official Statement under--tfle 
headfn.~-A-X--MA-'l+ERS" present tl fair description of the matters set forth therein. E>ccept 
with respee+-te-these portions of the Official Statement described in the preceding senteeee;-we 
exfrress-AO opinion as to any material, information or statistics cofl-taiAed in the Official 
Statem~er by incorporat-ien-er otherwise. 

We-a-re further of the-epiffien that the Bond Purchase-Centract hoo-eee&-dttly 
aut-hm~d, executed and delivered by-t-he Agency and, assuming due-attt-hefl.zation, execution 
aRd delivery of the Bond Purchase Contract by, m1d enforceaeility against, th~~m:ttes 
thereto, the Bond--J!u.rehEwe Contract constituten the-va-J-i.d.-tmd binding agreemen~e Ageney 
enfureeae~e Agency in accordooee-with its terms, e>ccept to lhe extent that- th-e 
enfurceabil ity of the Bond Purchase Contract may ee limited by-9ankruptcy, moratorium oF 
insolvency or other laws affecting creditors' rights generally and is subject to general-pfffic-ifrles 
e.f.€quity (regardlestl of v1hether such enforceability is considered in a proceeding in equity or at 
~-awt-

We are aed-ttienally of the op1mon that the-Series 20 12A Bends constitute 
exemptea securities w.ithin the meaning of the Securities Act of 1933, as ameede4;--antl-tHe Trust 
J.ndenture Act of 1939, as amended, and it itl not necessary, in connection with the publte 
offering and sale of the Series 2012A Bonds, to regts.t-el'4he-Set~es 2012A Bon~ 
Securities Act or to qualify-t-he--Indenture under such Trust-:lnEleeture Act. We express no 
opinion as to \vhether any other security referenced in the Official Statement is required to be 
registered undeF-St~ch Securities Act, or whether any oth-er-i-ndenture must be qualified under 
such Trust Indenture Act. 

This optnien is issued as of the date- l:t-ereef,.'tHEI-w-e-assume-no oeligatien-te 
update, revise or supplement this opinion to retleet-any-act-ion hereafter taken or not taken, or any 
facts or circumstances, or nny changes in law or in interpretatio-n-thereof, that may hereafter arise 
e~r for m1y-ether reasott:--+his opiffie!Hs-inteili!~lely-for-yettr-9enefit and is not to be 
used, circulated, quoted in wheJ.e-er-tn-part or otherwise referred to for any other purpose-& 
relied upon ey any person withe-ut-e-ur-pf:i.er--wrf.ttetl-permission. 

Very truly youFS, 

EXHIBITC TO 
BOND PURCHASE CONTRACT 
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Ladies and Gentlemew. 

This opinion is being furnished to you in connection with the issuance by the Ne•.v 
York City Industrial Development Agency (the "Agency") of its Senior Airport Facilities 
Revenue and Refunding Bonds (TriPs Ohli-gated Group), Series 2012A in the aggregate pl'ffiei-pa-1-
amount of $ (the "Bends"), and the sale of the Bonds to Ge-lclman, Sachs & 
Co., Cabrera Capital Markets, LLC and--beep Capital--Markets LLC (collectively, the 
~tl~ers") pursuant to a Bond Purchase Conh·act, dated August 24. 20 12, among the 
Agency, the---Gempany referred to below and the Underwriters (the "Bond Purchase 
Agreement"). Th~Otlds-are issued under an-I-ndenture of Trust, dated as-ef.-Se.ptember I, 2012 
(t-He "lndeHture"), bet-ween--tfle Agency and The Bank of New York Mellon, as trustee (the 
"Trustee"). Terms defined in the Indenture have the same meaning herein except as the context 
etflerwi-se requi res. 

Tfle undersigned is Vice President fer Legal Affairs of the Agency and as sueJH 
am-f-ami+i:af-Wi:t.fl-t.fle-ac-t-s-afltl-proeeedings hei'Otefet:e-had-er-taken by the Agency relat-i-ve-te-tfie 
autHorization, issuance and sale of the Bonds, and the authorization, e~(eeution and delivery by 
the AgeHey of the Bonds, the Installment Sale Agreement and Assignment of Lease, dated as of 
~tember 1, 20 12 (the "Installment Sale Agreement"), between the Agenc-y-and Aero JFK, 
LLC, a Delaware limited liability company (the "Company"), the Amended--and Restated 
Company Sublease Agreement, dated as of September 1, 2012 (the "Company Suhlease"), 
behveen the Company and the Agency, the Special Covenants Agreement, dated as of September 
1, 2012 (the "Special Covenants Agreement"), from Transpot1ation Infrastructure Properties 
LLC (the "Gro up-R-epresentat-tve!9--te--t.fle-Ageru.ryt-£~-Ad----tfle Trustee,--tfle Tax Regulate fY 
Agreement, dated the date hereof (the "Tax Regulatory Agreement"), from the Agency and the 
Gempany to the Trut>tee and Wells Fargo Bani(, National Association, as Master Trustee (the 
:!Master Trustee"), the Seeend AmeH-ded-and Restated Project Indemniticntion Agreement, datea 
as of September 1, 2012 (the ·'Project Indemnification Agreement") from the Group 
Representative and GAG Air Holding, LLC to the At:,~fld---4e Trustee, the Leasehokl 
Mortgage, At;signment of Rents and Leases, Security Agreement and Fixture Filing, dated as of 
September I, 2012 (the "JKF Mortgage"), from the Company and-Agency to the-Master Trustee, 
the-Letter-ef-Representa-t-ien:--eated August 24, 20 12 (the "Letter of Represelttafi.e.f:A,-from the 
Group Representative to the Agency and the Underwriters, the Refunding Escrow Trust 
Agreement, dated-as--September 1, 2012 (the "Refunding Escrow Trust Agreement"), among the 
Ageney,---t.fle-CeFApany-ntltl The Bank of New Yofk--Mellon, as trustee and-eserov1 agent (the 
~or Trustee"), the Preliminary Official Statement, dated August 13, 201 2. as-su~p·len-t-e-ntetl· 

August 21. 2012, with respect to the offering of the Bon.ds, from the Agency an&-the Obligated 
Greup, the Official Statement, dated August 2'1, 20 12, with respect to the sale of the-BOtlds, from 
the Agency-aRd--t:he--Ghltgatetl--Group (the "Official Statement"), the Consent Agreement, dat-etl­
as-e!:s.eptemeer 1 , 20 1+(-the--=:.Ce.nsent--Agreement.!.!J,-ameng--the-AgeHey;-the-CeHlpany, The-Pert 
Authority of Nev1 York and New Jersey (the "Port Authority"), the Trustee and the Master 
Trustee, and the Indenture. I have caused to be entrusted to Chicago Title Insurance Company 
(the "Tit le-ltrsuffifl~)iHpany") fer due recoffiiflg the Company Sublease, the-J.nsta+l-metlt-Sa·le 
Agreement, the Jl'K Mortgage anti-tfle--lfldenture in the office of the Register of The City ofNew 
¥erk in Queens Cou~, e foregoing, Jam of the opinion that: 
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(f) Th~Hgtige-a-1-se-eoo-s#ttttes a valid security interest in--tl:le items of 
peFSonalty described in-4e---apj7endices to t.fle-J-l:i:K--Moftgage-and the fixtures located ott-t-fle-reat 
property described in the appendices to the Jf'K Mortgage. Direction has been g.iven to 
e.J.eetre-Aioolty--fi-f.e-t.he financing statements in respect of such security interestn in proper-fufln:--i.fl 
tbe---e-ffiee-of the Register of The City of New YoriE in Queens County, New Yofk-....a.Rd--tn--tfle 
office of the Secretary of State of the State of New York, which fi-l-i-ngs, togetl:ler---with--tfle 
reoording of th . ~ , e---fi-1-ffigs and recordings--Hecessary to consti tute the 
JFK Mortgage, and with suefH:tl.i.RgS--and recoffii-ng--tfle JFK Mol'tf:.,.Jttge--wi+l-censtitute, a valid 
perfected security interest in the items of fi>Etu-res--lecated on the real pFepet~cribed in the 
appenffices to the--J:FK- Moftgage, as agai-flSt-all subsequent creditors of the Agency and­
subsequent purchasers. No refiling of such financing statemeRts is required in order to maintain 
such perfected se€-U-fity interests. except continuation statements under the New York State 
l:Jntf-e-J'!Tl--C--em-merc i a I Co*. 

(g) There is no-action, suit, preceeding or investigation at law or in equity by 
or before any court, public board or body, pending, or, to the best of my knowledge, of which the 
Agency-Aas-notice, or to the bent of my knowledge any basis for such uetion, suit, proceeding or 
iiwest-i-gatffi.A-;---VrhereiR an unfavorable decisieH;-fll-i+Ag--er find ittg--weuld affect the transactions 
ool-ltemj7ffited by the Official Statement, the lndenture or the Installment Sale Agreement or the 
validity or the enforceabi lity of the Bond-s,-tfle JFK Mortgage, the Special Covenants Agreement, 
the Consent, the Refunding Escro\v Trust Agreement, the Project Indemnitication Agreement, 
t-fle--Get-np~he---It-l4e-n-tttl'e;---t-Ae Tax Regulatory Agreement, the---Bend Purchase 
Centffict or the--J.ns.ta.I:H:nent--8-a~e Agreement,. 

(h) No legislation has been enacted by the Legislature of the State of New 
-¥erk or the--Ceuncil of The City of New York which in any way affects the isnuance or delivery 
of the Bends or the payment, collectiBn or apt*i€a-tten---&f-Hle--]3Feeee€1-s--tflereof or installmen-t 
1:}\:lffl-ha.se payments and other mBneys and securities pledged or to be pledged under--the 
Indenture, or the creation, organization or exi-stellce of the Agency or the titles to office of any 
officers thereat: or the power--B-f-t.he Agency to refund the Series 2001A Bends or sell, mortgage, 
a-ss-i-gfl-Br--lea-se-th-e-Fae-ilittes-referred to in the Indenture and the Installment Sale Agreement. 

. I-n-rendering this opi-nion, 1 have assumed the due authofiffit.ien, executien--Eas 
applicable) and delivery by, and enforceability against (i) the Company of the Company 
&t-9-lease, the Installment Sale Agreement, the Consent, the Tax Regulatory Agreement, the JFK 
Mel'tgage, the Refunding Escrow Trust Agreement and-#1e--Bo-nd Purchase Contract, (ii) the 
G-fe.u-p---Reprentative of the Special Covenants Agreement---a:Rd-4he Project Indemnification 
Agreement, (iii) the Port Authority of the Consent, (iv) the Master Tmstee of the Consent, (v) 
GAG Air Holding, LLC of the Pro.fet-4---ItH:i-emnification Agreement, (vi) the Trustee of the 
lRdenture, the Special Covenants Agreement, the--~ent, the----Projeet Indemnifieat-iBn 
A-greement, the Refunc-lffig--Ese-i=BW Trust Agreement---a-J1d---..t.fle Tax Regulatory--Agreet-nettt-,--afld­
(vi i) the Undef-Wf-i.ters of the Bond Purchase Contract;-

This opinion is delivered to the addresseen solely in connection vrith the 
transaction desefi-bed--1-lerein, and it may be relie&-ltpon by lh~om this opinion is 
addressed and---t-fleir counsel. This opinion may not b~R-by--aR-y--other person, firm or 
entity without the Agency's prior '.vritten consent. 
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EXHIBITDTO 
BOND PURCHASE CONTRACT 

MATTERS TO BE CO"BR:ED B ,y AN =1 OF COUNSBL TO THE OBLIGATED 

[Terms defined in u~e g d p onurchase Contract are used here "'ith the sa . n me meanmg.] 

[TO FObbGW BASED ON FINAL NEGOTlATED FORM] 
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Mortgagor dated as of _ , 2012 (the "Mortgage") for the benefit of Wells Fargo 
Bank, National Association, as master trustee, under and pursuant to that certain Master Trust 
Indenture dated as of _, 2012 (together with its successors and assigns, the 
"Mortgagee"), granting a mortgage lien and security interest against certain real, leasehold and 
personal property described in the Mortgage (the "Property"). 

In connection with this opinion letter, we have reviewed originals (or copies identified to 
our satisfaction as true copies of the originals) of the following documents, all dated on or as of 
______ , 2012 unless otherwise indicated herein: 

1. the Mortgage; 

2. UCC-1 Financing Statement (the "State UCC") naming Mortgagor as debtor and 
the Mortgagee as secured party, to be filed in the Rerida Secured Transaction 
Registry(Applicable State of Facility] (APPLICABLE FILING OFFICE] (the "Central Filing 
Office") under the F!oooo(Applicable State of Facility] Uniform Commercial Code (the 
"Fl&Fiilil(Applicable State of Facility] UCC") {if applicable]; and 

3. UCC-1 Financing Statement (the "County UCC") naming Mortgagor as debtor 
and the Mortgagee as secured party, to be recorded in the Recording Office of the Clerk of Court 
of County, Florida(Applicable State of Facility] (the "Recording Office"). 

The documents listed in items 1 and 3 are referred to collectively as the "Mortgage 
Documents." Capitalized terms that are used but not defined in this opinion shall have the 
meanings that are ascribed thereto in the respective Mot1gage Documents to which reference is 
made in connection with the use of such terms. 

In addition to the Mortgage Documents, we have also reviewed other documents, matters, 
statutes, ordinances, published rules and regulations, published judicial and governmental 
decisions interpreting or applying the same, and other official interpretations as we deem 
applicable in connection with this opinion. 

Based on the foregoing and subject to the assumptions, qualifications and limitations set 
forth below, it is our opinion that: 

1. Mortgagor is in good standing as a foreign ____ and qualified to transact 
business in the State of ¥-le-ftaa(Applicable State of Facility). 

2. The Mortgage Documents to which the Mm1gagor is a party have been duly 
executed and delivered by the Mortgagor, and each of them is valid, binding and enforceable 
against the Mortgagor in accordance with its terms. Neither the execution and delivery by the 
Mortgagor of the Mortgage, nor the consummation by Mortgagor of the transactions 
contemplated thereby: (a) violates any law or regulation of the State of Florida(Applicable State 
of Facility] (including any applicable order or decree of any court or governmental 
instrumentality of the State of ml'ida(Applicable State of Facility]) applicable to the Mortgagor; 
or (b) requires the consent or approval of, or any filing or registration with, any governmental 
authority of the State of Fle-fida[Applicable State of Facility] other than (i) the filing of the State 
UCC in the Central Filing Office and the recordation of the County UCC in the Recording 
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statements or amendments may be required if a debtor changes its name, identity or 
organizational structure, or changes its location to a different jurisdiction, or transfers the 
collateral to a successor debtor who is located in a different jurisdiction; and (f) 11 U.S.C. §552 
limits the extent to which property acquired by a debtor after the commencement of a bankruptcy 
case may be subject to a security interest arising under a security agreement entered into by the 
debtor before the commencement of the case. 

6. The preparation of the Mortgage by counsel not admitted to practice in the State 
of FloridafApplicable State of Facility] will not affect the validity or enforceability of the 
Mortgage or any provision thereof. 

The opinions set forth m this letter are subject to the following assumptions, 
qualifications and limitations: 

A. The enforceability of the Mortgage Documents in accordance with their 
respective terms is subject: (a) to the effect of any applicable bankruptcy, insolvency, fraudulent 
transfer, reorganization, moratorium or other laws affecting creditors' rights generally; (b) to 
general principles of equity, whether applied by a court of law or equity, including the exercise 
of discretionary powers by any court before which specific performance, injunctive relief, the 
appointment of a receiver or other traditional equitable remedies may be sought; (c) to 
limitations imposed under applicable provisions of the FloridafApplicable State of Facility] 
UCC, which also imposes on a secured party certain obligations to act in good faith and in a 
commercially reasonable manner; (d) to other applicable laws and judicial decisions limiting 
such enforceability, but such other laws and judicial decisions do not render the Mortgage 
Documents invalid as a whole, and there exist, in the Mortgage Documents or pursuant to 
applicable law, legally adequate remedies for realization of the principal benefits intended to be 
provided by the Mortgage Documents, subject to the economic consequences of any delay which 
may result from such laws or judicial decisions; and (e) to the due authorization, execution and 
enforceability of any document executed in connection with the Obligations, as defined in the 
Mortgage Documents (collectively, the "Bond Documents"), excluding the opinions provided 
herein with respect to the Mortgage Documents. 

B. Without limiting the foregoing paragraph, the FloridafApplicable State of 
Facility] laws and judicial decisions referred to in clause (d) of that paragraph will affect the 
enforceability of certain specific provisions of the Mortgage Documents, as follows: (a) a 
mortgage of Florida[Applicable State of Facility] real property must be foreclosed by bringing 
judicial proceedings in a court of equity, and there is no private power of sale available under a 
FlertdafApplicable State of Facility] mortgage with respect to FloridafApplicable State of 
Facility] real property; (b) certain self-help remedies are not available to a mortgagee in 
FloridafApplicable State of Facility), such as purp01ted rights to take possession of the 
mortgaged property or to collect the rents of the mortgaged property without judicial 
intervention; (c) certain provisions regarding the waiver of the rights of the Mortgagor under law 
and certain indemnity provisions may be void as against public policy; (d) a so-called "dragnet" 
clause in a mortgage purporting to secure all other indebtedness of the mortgagor might not be 
enforced if the instruments evidencing such other indebtedness do not indicate an intention so to 
secure them; (e) a mortgagor' s right to redeem the mortgaged property from foreclosure cannot 
be waived in the mortgage or contemporaneously with the execution of the mortgage without 
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Mortgage Documents and the Bond Documents are duly organized, validly existing and, with the 
exception of Mortgagor {if entity is formed ;, Fbj, in good standing under the laws of their 
respective jurisdictions of formation; (c) that all parties to the Mortgage Documents and the 
Bond Documents have the requisite power and authority under the laws of their respective 
jurisdiction of formation to enter into the Mortgage Documents and Bond Documents and to 
perform their respective obligations thereunder; (d) that the Mortgage Documents and Bond 
Documents have been duly authorized by each of the parties thereto and have been executed and 
delivered by each party thereto; (e) that the persons who executed, acknowledged and delivered 
the Mortgage Documents and Bond Documents on behalf of each of the parties thereto were duly 
authorized to do so by each such party; (f) that the Mortgage Documents and Bond Documents 
are valid, binding and enforceable against the Mortgagee, and that the Mortgage Documents and 
Bond Documents comply with any lending limitations and restrictions applicable to the 
Mortgagee; (g) that the Mortgagor owns or has rights in the Property and the other collateral 
described in the Mortgage Documents and Bond Documents; (h) that the Mortgagee has 
advanced loan funds or is obligated to do so or has otherwise given "value" as defined in the 
Floridaf.Ap_plicable State of Facility] UCC sufficient to support the attachment of its liens and 
security interests under the Mortgage Documents; (i) that the Mortgagor is obligated under the 
Mortgage Documents or Bond Documents or has otherwise given "value" as defined in the 
FloridafApplicable State of Facility] UCC sufficient to support the attachment of its liens and 
security interests under the Mortgage Documents; and G) that there are no other oral or written 
agreements between the parties that would modify those Mortgage Documents. 

F. As to questions of fact material to our opinions, we have relied upon and assumed 
the correctness of certificates by public officials and the certificates by representatives of the 
Mortgagor described in the following paragraph, and the factual representations and warranties 
set forth in the Mortgage Documents. We have no current actual knowledge that any such 
certificates, representations and warranties we have relied upon are inaccurate so as to materially 
affect our opinions based thereon. 

G. Except to the extent otherwise set forth above, for purposes of this opinion, we 
have not undertaken to review our internal files or any files of the Mortgagor or its affiliates 
relating to transactions to which the Mortgagor or any of its affiliates may be a party, or to 
discuss its transactions or business with any other lawyers in our firm or with any other officers 
or employees of the Mortgagor or any of its affiliates, nor have we made an independent review 
of any contract or agreement other than the Mortgage Documents which may have been executed 
by or which may now be binding upon the Mortgagor or any of its affiliates, nor have we made 
any independent review of any docket search, lien search, judgment search, or UCC search with 
respect to the Mortgagor or any of its affiliates. 

H. Our opinion in paragraph 1 above with respect to the good standing of the 
Mortgagor under the laws of the State of Florida[Applicable State of Facility] is based solely on 
a certificate to that effect dated from the office of the _ , 
~[Applicable State of Facility] Secretary of State. 

I. While certain members of this firm are admitted to practice in other jurisdictions, 
for purposes of this opinion letter we have not examined any laws other than United States 
federal laws and Florida[Applicable State of Facility] laws, nor have we consulted with members 
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