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LEASE AGREEME~T 

THIS LEASE AGREEMENT (621 \VEST 48n1 STREET), made and entered into as of 
December 1, 2001, by and between NEW YORK CITY INDUSTRIAL DEVELOPMENT 
AGE~CY, a corporate governmental agency constitutmg a body corporate and pohtic and a public 
benefit corporatton of the State of New York, duly orgamzed and extstmg under the laws of the State 
ofNew York (the "Agency"), having tts principal office at 110 Wtlham Street, New York, New York 
10038, party of the first part, and FEDERAL EXPRESS CORPORATION (the "Company"), a 
corporation organized and existing under the laws of the State of Delaware and qualified to do 
business in the State of New York, havmg an office at 3620 Hacks Cross Road, 3rd Floor, Butlding 
B, Memphis. Tennessee 38125, party of the second part, (capitalized terms used but not defined in 
the recitals to this Agreement shall have the respective meanings asstgned such terms in Section 1.1 
hereof or in the PILOT Agreement referred to herein): 

WITNESSETH: 

WHEREAS, the New York State Industrial Development Agency Act, constituting Title 1 of 
Article 18-A of the General Municipal Law, Chapter 24 of the Consolidated Laws of New York, as 
amended (the "Act"), authorizes and provides for the creation of industrial development agencies in 
the several counties, cities, vtllages and towns in the State ofNew York (the "State") and empowers 
such agenctes, among other things, to acquire, construct, reconstruct, lease, improve, maintain, equip 
and furnish land, any building or other improvement, and all real and personal properties, including 
but not limited to machinery and equipment deemed necessary in connection therewith, whether or 
not now in existence or under construction, which shall be suitable for manufacturing, warehousing, 
research, commercial, industrial or civic purposes, to the end that such agencies may be able to 
promote, develop, encourage, assist and advance the job opportunities, health, general prosperity and 
economic welfare of the people of the State and to improve their prosperity and standard of living; 
and 

WHEREAS, pursuant to and in accordance with the provisions of the Act, the Agency was 
established for the benefit ofThe City ofNew York (the "City") and the inhabitants thereof; 

WHEREAS, to accomplish the purposes of the Act, the Agency has entered into negotiations 
with the Company to induce the Company and/or the Developer, on behalf of the Company, to 
construct, install and equip a certain commercial facility within City consisting of the construction, 
improvement and equipping of an approximately 241,470 square foot building to be constructed on 
those certain Jots pieces or parcels of land generally known by the street address 621 West 48th 
Street, New York, New York, and otherwise described in Appendix A-1 attached hereto ("the 
Facility Realty"), for use in part by the Company in the Company Business; and 

WHEREAS, Agency financial assistance and related Agency benefits are necessary to 
provide employment in, and are beneficial for the economy of, the City and are reasonably necessary 
to induce the Company and the Developer to proceed with the Project; and 

WHEREAS, under that certain agreement of lease dated November 21, 2000, as amended 
(the "Prime Lease"), between the Company and the Developer, the Company is a tenant of certain 
premises at the Facility Realty; and 
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WHEREAS, to accomplish the purposes of the Act, and in furtherance of said purposes, on 
February 13, 2001, the Agency adopted a resolution (the "Resolution") authonzing a project which 
among other things includes, the acqutsttton of the Agenc) Ov .. 11ed Factlity Realty, the leasmg of the 
Agency Owned Factlity Realty to the Developer, the subleasing of the Project Premises from 
Company, the sub-subleasing of the Project Premises to the Company, and the acquisnion from time 
to hme of machinery, equipment and certain other tangible personal property for use by the 
Company at the Project Premises, all for use in conducting the Company Business; and 

WHEREAS, the Developer has conveyed to the Agency fee title (subject to a possibility of 
reverter) to the Agency Owned Facility Realty which compnses all of the premtses currently leased 
by the Developer to Company pursuant to the Prime Lease: and 

NOW, THEREFORE, in consideration of the premises and the respective representations 
and agreements hereinafter contained, the parties hereto agree as follows: 
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ARTICLE 1 
Definitions and Representations 

Section 1.1. Definitions. Capitalized terms used herein but not othern1se defined below 
shall have the same meanings as used in the Company Lease Agreement herem below defined. 

Act shall mean, collectively, the New York State Industrial Development Agency Act 
(constituting Title 1 of Article 18-A of the General Munic1pal Law, Chapter 24 of the Consolidated 
Laws of New York), as amended, and Chapter 1082 of the 1974 Laws ofNew York, as amended. 

Actual Real Property Taxes shall mean, for any Tax Year, the Real Property Taxes \\·hich 
would have been due and payable with respect to the Project Prem1ses but for the Agency's title to 
the Project Premises, calculated on the basis of the then current assessed value and the then current 
Real Property Tax rate. 

Additional Agency Owned Units shall mean those Umts as shall from time to time become 
part of the Agency Owned Units pursuant to Section 6.19 hereof. 

Affiliate of a Person shall mean a Person which directly or indirectly through one or more 
intermediaries controls, or is under common control with, or is controlled by, such Person. "Control" 
(including the related terms "controlled by" and "under common control with") shall exist only when 
all three of the following criteria are met: (i) the possession, directly or indirectly, of the power to 
direct or cause the direction of the management and policies of a Person (whether through the 
ownership of voting securities or other ownership interest, by contract or otherwise), (ii) the 
ownership, either directly or indirectly, of at least 51% or more of the voting stock or other equity 
interest of such Person, and (iii) the possession, directly or indirectly, ofthe power to make decisions 
regarding the hiring, firing, compensating and promoting of the employees of such Person. 

Agency shall mean the New York City Industrial Development Agency, a corporate 
governmental agency constituting a body corporate and politic and a public benefit corporation of the 
State, duly organized and existing under the laws of the State, and any body, board, authority, agency 
or other governmental agency or instrumentality which shall hereafter succeed to the powers, duties, 
obligations and functions thereof. 

Agency Ov.rned Facility Realty shall mean that Unit or those Units to which the Agency shall 
from time to time have title and as shall be subject to the provisions of the Overlease Agreement, the 
Company Lease and this Agreement, and as described in the Description of Agency Owned Facility 
Realty in the Appendices to this Agreement, the Overlease Agreement and the Company Lease, 
together with the Common Elements, if any, appurtenant to such Agency Owned Units, and all rights \ 
or interests of the Agency therein or appertaining thereto, including the allocable interest of the 
Agency Owned Units in the land and other Common Elements relating thereto, together with all 
fixtures (other than trade fixtures) and improvements now or at any time made or situated thereon, 
and all replacements, improvements, extensions, substitutions, restorations, repairs or additions 
thereto, subject, however, to the provisions of Sections 5.1, 6.18, 6.19, 7.2 and 9.2 hereof providing 
for the addition and release of Agency Owned Units. Agency Owned Facility Realty shall not 
include Company Property. 
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Agency Owned Unit or Agency Owned Units shall mean each of those Units to which the 
Agency shall from time to time have title and as shall be or become subject to the Prime Lease, the 
Company Lease and this Agreement. 

Agency Requirements shall mean all rules, regulations or policies adopted by the Agency and 
all federal, state and local laws, rules and regulations affecting the Agency or any activities of the 
Agency, including, but not limited to, laws, rules and regulations govemmg the Agency. 

Aggregate Benefits shall mean the aggregate amount of Benefits actually received in the 
aggregate by the Company and the Developer for the benefit of the Company for the period 
commencing from the date of onginal issuance of the Ftrst Preliminary Sales Tax Letter and Second 
Preliminary Sales Tax Letter through the date of computation thereof (or, if so stated, the date of the 
most recently completed Reporting Period). 

Agreement shall mean this Lease Agreement, dated as of December 1, 2001, between the 
Agency and the Company, and sha11 include any and all amendments hereof and supplements hereto 
hereafter made in conformity herewith. 

Aooroved Facilitv shall mean a commercial facility for use in connection with the 
Company's business of time-definite transportation of packages and fretght. 

Authonzed Representative shall mean, (i) in the case of the Agency, the Chairman, Vice 
Chairman, Treasurer, Assistant Treasurer, Secretary, Assistant Secretary, Executive Director or 
Deputy Executive Director of the Agency, or any officer or employee of the Agency authorized to 
perform specific acts or to discharge specific duties, (ii) in the case of the Company, the President, 
any Executive Vice President, Senior Vice President or Vice President of any of the Company, or 
any officer or employee of the Company authorized to perform specific acts or to discharge specific 
duties and (iii) in the case of the Developer, any member; provided, however, that in each case for 
which a certification or other statement of fact or condition is required to be submitted by an 
Authorized Representative to any Person pursuant to the terms of this Agreement, such certificate or 
statement shall be executed only by an Authorized Representative in a position to know or to obtain 
knowledge of the facts or conditions that are the subject of such certificate or statement. 

Base Building Equipment sha11 mean base building machinery and equipment, including, 
elevator, electrical, plumbing and HV AC fixtures, apparatus, systems and other similar fixtures, 
apparatus, systems, machinery and equipment to be installed in the Project Building and made a part 
thereof 

Benefits shall mean, collectively (but subject to the respective maximum amounts, if any, 
permitted therefor under this Agreement), (i) all Sales Tax Savings, (ii) all Real Property Tax 
Savings, (iii) all Mortgage Recording Tax Savings and (iv) all Energy Cost Savings (each of (i), (ii), 
(iii) and (iv) individually, a "Benefit"), availed of and to be availed of by the Company and/or the 
Developer for the benefit of the Company pursuant to any of the Developer Project Documents or the 
Company Project Documents and not repaid pursuant to Section 2.5 of this Agreement. 

BIR Energy shall mean that energy made available to the BIR Premises by Con Ed at a 
reduced rate pursuant to the BIR Program. 

-4-

:-IY:637566.10 



BIR Energy Load shall mean that amount of megawatts of BIR Energy, which shall be the 
maximum BIR Energy demand commitment made by Con Ed to the Company for the BIR Premises. 

BIR Premises shall mean the premises consisting of the Agency Owned Facility Realty. to 
the extent occupied and used by the Company. 

BIR Program shall mean Con Ed's Busmess Incentive Rate Program to provide electric 
power to certam eligible customers at the rates set forth in Service Classification Rider J to Service 
Classification Nos. 4 and 9, effective April 9, 1995, and any amendments thereof. 

Business Day shall mean any day which shall not be a Saturday, Sunday, legal holiday or a 
day on which bankmg institutions in the City are authorized by law or executive order to close. 

Certification Date means, for the first Reporting Period, the Lease Commencement Date, and 
thereafter, with respect to each subsequent Reporting Period, no later than the next August I 
following the date on which such Reporting Period ends (or the 30th day following the last day of the 
Term, ifapplicable). 

City shall mean, The City ofNew York, State ofNew York. 

Common Elements shall have the meaning set forth in the Condominium Declaration. 

Company shall mean Federal Express Corporation, a corporation organized and existing 
under the laws of the State ofDelaware and qualified to do business in the State ofNew York and its 
permitted successors and assigns pursuant to Section 6.1 hereof (including any surviving, resulting or 
transferee corporation or other legal entity as provided in Section 6.1 hereof). 

Company Business shall mean the time-definite transportation of packages and freight. 

Company Lease shall mean the Company Lease Agreement (621 West 48th Street) of even 
date herewith between the Company and the Agency relative to the Agency Owned Facility Realty, 
and shall include any and all amendments thereof and supplements thereto hereafter made in 
conformity therewith. 

Company Project Costs shall mean to the extent permitted to be made in accordance with 
Agency Requirements, any costs incurred by the Company, as agent for the Agency, for the 
acquisition of Facility Equipment to be installed and used by the Company at the Project Premises. 

Company Property shall have the same meaning as set forth in Section 4.1(c) hereof. 

Company Sales Tax Letters shall mean, collectively, the Second Preliminary Sales Tax Letter 
and the Sales Tax Letter (Company) and shall include any and all amendments or restatements 
thereof. 

Condominium By-Laws shall mean the By-Laws established and adopted pursuant to the 
Condominium Declaration, as the same may hereafter be amended from time to time in accordance 
therewith, with this Agreement and with the Overlease Agreement. 

Condominium Declaration shall mean the "Declaration Establishing a Plan for Condominium 
Ownership of the Premises 660 12th Avenue; 618-628 West 49th Street a/k/a 621-631 West 48th 
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Street; 606-616 West 49th Street alk/a 617-619 West 48th Street; and 609-611 West 48th Street, New 
York, New York, Pursuant to Article 9-B of the Real Property Law of the State of New York", 
executed by the Developer, as Declarant, and dated December 11. 200 I, as the same may be 
amended from time to hme in accordance therewith, with the Lease Agreement and with the 
Overlease. 

Con Ed shall mean the Consolidated Edison Company of New York, Inc., a New York 
corporation, and its successors. 

Construction Completion Certificate shaH mean the certificate delivered by the Company 
and/or the Developer in the form of Schedule G hereto. 

Construction Completion Date shall mean the earher of (i) December 31, 2004, or (ii) the 
date upon which the Company and/or the Developer delivers to the Agency the Construction 
Completion Certificate as the date on which substantial completion of the construction of the Project 
Building has occurred. 

Construction Period shall mean the period commencmg on the Lease Commencement Date 
and ending on the Construction Completion Date. 

Developer shall mean 660 Twelfth L.L.C. (formerly known as 621 West 48 L.L.C.), a limited 
liability company organized and existing under the laws of the State of New York and its successors 
and assigns under the Prime Lease. 

Developer Improvements shall mean, collectively, the Facility Improvements Materials and 
Base Building Equipment. 

Developer Lease shall mean the Amended and Restated Lease Agreement (621 West 481
h 

Street), of even date herewith, from the Developer to the Agency, and shall include any and all 
supplements thereto and amendments or restatements thereof hereafter made in conformity therewith. 

Developer Owned Facility Realty shall mean those certain premises located within the 
Project Building, other than Agency Owned Facility Realty, as shall be subject to the provisions of 
the Prime Lease, the Company Lease and this Agreement, if any, and as shall at any time hereafter be 
described in the Description of Developer Owned Facility Realty in the Appendices to this 
Agreement and the Company Lease, together with, in the case of any Unit, the Common Elements, if 
any, appurtenant to such Unit, and the allocable interest of such Unit in the land and other Common 
Elements relating thereto, together with all fixtures (other than trade fixtures) and improvements now 
or at any time made or situated thereon (including the Facility Improvements made pursuant to 
Section 2.1 hereof), and all replacements, improvements, extensions, substitutions, restorations, 
repairs or additions thereto, subject, however, to the provisions of Sections 5.1, 6.18, 6.19, 7.2 and 
9.2 hereof providing for the addition and release of all or a portion of the Developer Owned Facility 
Realty. Developer Owned Facility Realty shall include Facility Improvements made with respect 
thereto. 

Developer Owned Units shall mean each of those Units to whjch the Developer sha11 from 
time to time have title. 
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Developer Project Costs shall mean, to the extent permitted to be made in accordance with 
Agency ReqUirements, any costs incurred by the Developer for the benefit of the Company, as an 
agent of the Agency, for (i) the acquisition of Base Building Equipment to be mstalled at the Factilty 
Realty and (ii) the acquisition and installation of racility Improvement Materials to be installed at the 
Facility Realty. 

Developer ProJect Documents shall mean, collectively, the Deed Overlease, the Developer 
Lease, the Developer Sublease, the Indemnification Agreement, the PILOT Agreement and the 
Developer Sales Tax Letters. 

Developer Sales Tax Letters shall mean, collecttvely, the Sales Tax Letter (Developer) and 
the First Preliminary Sales Tax Letter, and shall include any and all amendments or restatements 
thereof 

Developer Sublease shall mean the Amended and Restated Sublease Agreement (621 West 
48'h Street) of even date herewith from the Agency to the Developer, and shall include any and all 
supplements thereto and amendments and restatements thereof hereafter made in conformity 
therewith. 

Emplovee shall mean (a) a Full-time Employee and (b) a Full-time Equivalent Employee. 

EDC shall mean New York City Economic Development Corporation, a not-for-profit local 
development corporation organized under the laws of the State of New York, and its successors or 
assigns. 

Energy Cost Savings shall mean, for the period during which BIR Energy is made available 
to the BIR Premises, the positive difference, if any, between (i) the costs that would have been 
incurred by the Company on account of energy usage at the BIR Premises but for the provision of the 
BIR Energy, and (ii) the actual costs incurred by the Company on account of BIR Energy usage at 
the BIR Premises. 

Equipment Project shall mean the acquisition of the Facility Equipment by the Company to 
be used by the Company and its Affiliates at the Project Premises in accordance with the provisions 
hereof 

Event of Default shall have the meaning specified in Section 7 .I hereof 

Extraordinary Costs of Administration shall mean any fees, costs or expenses that shall be 
paid or are payable by the Agency in its administration of the provisions of the Project Documents 
and which are not reasonably foreseeable on the Lease Commencement Date; it also being agreed 
that (i) any fees, costs or expenses as arise by reason of any additions to or releases from the Project 
Premises, pursuant to Section 6.18 or 6.19 hereof and (ii) the out of pocket third party fees and 
disbursements of the Agency's outside Project Counsel in performing services for the Agency (which 
services are not in the ordinary course) in connection with any of the Project Documents, shall in 
each case be deemed "Extraordinary Costs of Administration". 

Facility Equipment shall mean that machinery, equipment and other tangible personal 
property acquired and installed in accordance with the Company Sales Tax Letters at the Project 
Premises as part of the Equipment Project pursuant to Section 2.1 hereof, together with all repairs, 
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replacements, improvements, substitutions and renewals thereof or therefor and all parts, additions 
and accessories incorporated therein or affixed thereto (but excluding Company Property within the 
meaning of Sect ton 4.1 (c) hereof or Existing Facility Property released pursuant to Section 4.2 
hereof). "Facility Equipment" shall not include (i) rolling stock, (ii) any 1tem of personalty which 
shall have a useful life of less than one year or which shall not constitute a tang1ble cap1tal asset. (iii) 
plants, shrubs, trees, flowers, lawns or plants, or (iv) fine art, objets d'art or other similar decorative 
items. 

Facility Improvements shall mean, collectively, the Facility Realty and the Developer 
Improvements. 

Facility Improvement Materials shall mean construction materials and tang1ble personal 
property to be used by the Developer to construct, improve and install the Project BUilding. 

Facility Improvement Project shall mean the acquisition of the Agency Owned Facility 
Realty, the leasing of Project Premises by the Agency, the subleasing of the Developer Owned 
Facility Realty, the construction of the Project Building, and the acquisition and installation of 
Facility Improvement Materials and Base Bu1lding Equipment at the Project Building. 

Facility Realty shall mean, collectively, the Agency Owned Facility Realty and the 
Developer Owned Facility Realty. 

First Preliminary Sales Tax Letter shall mean, collectively, the First Preliminary Sales Tax 
Letter dated October l, 200 l issued by the Agency to the Developer for the benefit of the Company 
and the Amended and Restated First Preliminary Sales Tax Letter dated December l, 2001 issued by 
the Agency to the Developer for the benefit of the Company. 

Fiscal Year shall mean an annual period beginning on July 1 and continuing through and 
including the following June 30. 

Fiscal Year of the Company shall mean a year of 365 or 366 days, as the case may be, 
commencing on June 1 and ending on May 31 of each calendar year, or such other fiscal year of 
similar length used by the Company for accounting purposes as to which the Company shall give 
notice thereof to the Agency within (90) days of such change. 

Force Majeure shall have the meaning specified in Section 9.1 hereof. 

Full-time Employee shall mean, with respect to an Annual Period, a natural person on the 
payroll of, receiving standard benefits from, and directly employed during such Annual Period by, 
the Company (and excluding any persons employed by or through temporary employment or simi lar 
agencies) and working within the City for the Company during such Annual Period on a "full-time 
basis" (i.e., working at least a 35-hour week, subject to customary vacation, holiday and sick leave). 

Full-time Equivalent Employee shall mean, with respect to an Annual Period, 

NY:637566.10 

(i) two (2) natural persons each of whom (x) is on the payroll of and is 
directly employed in the City during such Annual Period by the Company, (y) 
receives benefits customarily conferred by the Company for persons working similar 
hourly work weeks, and (z) works on a "part-time basis" (i.e., working less than a 
35-hour week), and 
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(ii) two (2) natural persons each of whom (x) is on the payroll of and IS 
directly employed in the C1ty during such Annual Period by the Company. (y) may or 
may not rece1ve standard benefits, and (z) rece1vcs compensation based on the actual 
number of hours worked, it bcmg understood and agreed that. for purposes of arriving 
at a "headcount" ofEiig1ble Employees for purposes of this Agreement. two (2) such 
persons described in paragraph (i) or (ii) above working (subject to customary 
vacation, holiday and sick leave) an aggregate of at least forty ( 40) hours per week 
(and each of whom shall work at least a 20-hour work week, but less than a 35-hour 
work week) shall be counted as one (1) Eligible Employee. 

Government Penalty Amounts shall mean any applicable interest, fines, fees, penalhes or 
other charges as may be tmposed by the Tax Collecting Entity with respect to the improper or 
unauthorized taking of Sales Tax Savings, but expressly excluding from such charges amounts 
payable as a direct return of claimed Sales Tax Savings. 

Guaranty Agreement shall mean the Guaranty Agreement, of even date herewith, from the 
Company to the Agency, and shall include any and all amendments thereof and supplements thereto 
hereafter made in conformity therewith. 

Indemnification Agreement shall mean the Amended and Restated Indemnification 
Agreement of even date herewith between the Agency and the Developer, and shall include any and 
all supplements thereto and amendments or restatements thereof hereafter made in conformity 
therewith. 

Independent Accountant shall mean Arthur Andersen LLP or any other independent certified 
public accountant or firm of independent certified public accountants selected by the Company and 
approved in writing by the Agency (such approval not to be unreasonably withheld or delayed). 

Lease Commencement Date shall mean December 26, 2001 the date on which this 
Agreement was executed and delivered. 

Liens shall have the meaning specified in Section 6.6(a) hereof. 

Loss Event shall have the meaning specified in Section 5.1 (a) hereof. 

Maximum Mortgage Recording Tax Savings Amount shall mean the aggregate Mortgage 
Recordmg Tax Savings to be made available to the Company and/or the Developer for the benefit of 
the Company during the period beginning on the Lease Commencement Date and ending on June 30, 
2005 in an amount not to exceed $2,016,399. 

Maximum Sales Tax Savings Amount (Company) shall mean, with respect to any Sales Tax 
Savings (Company) attributable to Company Project Costs, an amount not to exceed, $1,438,000, 
subject to the provisions hereof. 

Maximum Sales Tax Savings Amount (Developer) shall mean, with respect to any Sales Tax 
Savings (Developer) attributable to Developer Project Costs, an amount not to exceed, $2,420,000, 
subject to the provisions of the Developer Project Documents and the provisions hereof. 

Mortgage Recording Tax Savings shall mean the amount of Mortgage Recording Tax that the 
Developer would have been required to pay in connection with financing of the construction of the 
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Project Building but was not paid as a result of the Agency's fee title to the Agency Ov.11ed Facility 
Realty and leasehold title to the Developer Owned Facthty Realty. 

Net Proceeds shall mean, when used with respect to any insurance proceeds or condemnation 
award, compensation or damages, the gross amount from any such proceeds, award, compensation or 
damages less all expenses (including attorneys' fees, adJusters' fees and other expenses of the 
Agency but excluding fees or expenses of the Agency's in-house attorneys or other m-house 
professionals) mcurred in the collection thereof. 

Non-Qualified User shall mean any Person other than the Company, any Affiliate or any 
consultant or technician providmg services for or to the Company v.ho shall use or occupy any of the 
Facility Realty (whether by lease, license or otherwise). 

Opimon of Counsel shall mean a written opinion of counsel for the Company who shall be 
reasonably acceptable to the Agency. 

Ordmarv Costs of Administration shall mean those fees, costs or expenses that the Agency 
shall reasonably be expected to pay or incur in its day-to-day administration of the provisions of the 
Project Documents and which are reasonably foreseeable on the Lease Commencement Date. 

Overlease shall mean the Overlease Agreement (621 West 48th Street) of even date herewith 
by and between the Agency and the Developer, and shall include any and all supplements thereto and 
amendments or restatements thereof hereafter made in conformity therewith. 

Permitted Encumbrances shall mean, as of any particular time, and with respect to the Project 
Property. 

(i) the Condominium Declaration, the reverter clauses of the deeds conveying 
title to the Agency in the Agency Owned Facility Realty, the Overlease Agreement, the 
Prime Lease, the Company Lease and this Agreement (including the rights of the Company 
under Section 8.1 hereof); 

(ii) any mortgages granted by the Developer, of its reversionary interest in the 
Agency Owned Units, its interest in the Overlease Agreement, its interest in the Prime Lease 
or its interest in the Developer Owned Units; 

(iii) any Mortgage encumbering the Facility Realty as permitted by Section 4.2 of 
the Developer Sublease; 

(iv) utility, access and other easements and rights-of-way, covenants and 
restrictions and exceptions that an Authorized Representative of the Company certifies to the 
Agency (on request of the Agency) will not interfere with or impair the use by the Company 
of the Project Premises as provided in this Agreement; 

(v) such other minor defects, irregularities, encumbrances, easements, 
rights-of-way and clouds on title (not specified in paragraphs (i), (ii) or (iii) above, or in 
paragraphs (vi), (vii), (viii), (ix), (x) or (xi) below) as normally exist with respect to property 
similar in character to the Project Premises and which do not, as set forth in a certificate of an 
Authorized Representative of the Company and/or the Developer delivered to, and upon the 
request of, the Agency, either individually or in the aggregate, materially impair the rights of 
the owner of the property affected thereby for the purpose for which it was acquired and held 
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by the Agency under this Agreement or purport to impose liabilities or obligations on the 
Agency; 

(vi) hens for real estate taxes, assessments, levies and other governmental 
charges, the payment of which IS not in default; 

(vii) any mechanic's, workmen's, repatrmen' s, matenalmen' s, contractors', 
carriers', suppliers' or vendors' Lien or right in respect thereofifpayment is not yet due and 
payable, all if and to the extent permitted by SectiOn 6.6 hereof; 

(viii) those exceptions to title to the Agency Owned Facility Realty enumerated in 
the title insurance policies delivered pursuant to Sect ton 2.4 hereof insunng the Agency's fee 
title in the Agency 0\\11ed Facihty Realty; 

(ix) any mortgage, lien, security interest or other encumbrance created by the 
Project Documents; 

(x) all liens to which the Prime Lease is now or hereafter shall be subordinate.; 
and 

(xi) any mortgage, lien, security interest, or other encumbrance permitted 
pursuant to the terms of the Prime Lease. 

Person shall mean any individual, corporation, partnership, joint venture, association, joint 
stock company, limited liability company or corporation, trust, unincorporated organization or 
government or any agency or political subdivision thereof or other entity. 

PILOT means payments in lieu of Real Property Taxes payable wtth respect to the Project 
Premises to the extent title thereto is held by the Agency. 

PILOT Abatement Date shall mean the date upon which the Developer shall receive a 
reduction in Real Estate Taxes pursuant to Section 6 of the PILOT Agreement. 

PILOT Agreement shall mean the PILOT Agreement, dated as of December I, 2001, by and 
among, the Agency, the Company and the Developer. 

PILOT Commencement Date shall mean July 1, 2002. 

PILOT Termination Date shall mean the date on which the PILOT Agreement shall expire 
pursuant to Section 6(c){ii) thereof 

Preliminary Sales Tax Letters shall mean, collectively, the First Preliminary Sales Tax Letter 
and the Second Preliminary Sales Tax Letter. 

Prime Lease shall mean the Agreement of Lease, dated as of November 21, 2000, as 
amended between the Developer, as landlord, and the Company, as tenant, executed in connection 
with approximately 202,033 square feet of rentable space, comprising a portion of the cellar, first and 
second floors of the Project Building, and shall include any and all amendments thereof and 
supplements thereto hereafter made in conformity therewith. 

Prohibited Person shall mean 
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(i) any Person (A) that is in default or in breach, beyond any applicable notice and/or grace 
period, of its obligatiOns under any material written agreement wtth the City or the Agency, or (B) 
that directly or ind1rectly controls, is controlled by, or is under common control with, a Person that 1s 
in default or in breach, beyond any applicable notice and/or grace period, of 1ts obligations under any 
material written agreement with the City or the Agency, unless such default or breach has been 
waived in writing by the City or the Agency, respectively; 

(ii) any Person (A) that has been conv1cted in a criminal proceedmg for a felony or any 
crime involving moral turpitude or that is an organized crime figure or is reputed to have substantial 
business or other affiliations with an orgamzed crime figure, or (B) that directly or indtrectly 
controls, is controlled by, or is under common control with a Person that has been convicted in a 
criminal proceeding for a felony or any crime mvolving moral turpitude or that is an organized crime 
figure or is reputed to have substantial business or other affiliations with an organized crime figure; 

(iii) any government, or any Person that is directly or indirectly controlled (rather than only 
regulated) by a government, that is finally determined to be in violation of (including, but not limited 
to, any participant in an international boycott m violation of) the Export Administration Act of 1979, 
or its successor, or the regulations issued pursuant thereto, or any government that is, or any Person 
that, directly or indirectly, is controlled (rather than only regulated) by a government that is subject to 
the regulations or controls thereof; or 

(iv) any government, or any Person that, directly or indirectly, is controlled (rather than only 
regulated) by a government, the effects of the activtties of which are regulated or controlled pursuant 
to regulations of the United States Treasury Department or executive orders of the President of the 
United States of America issued pursuant to the Trading with the Enemy Act of 1917, as amended 
(including the Arms Export Control Act of 1979, as amended). 

Project shall mean collectively, the Facility Improvement Project and the Equipment Project. 

Project Building shall mean all buildings, structures, or improvements existing on or 
constructed at the Facility Realty, and any substitutions, additions, repairs or improvements thereto. 

Project Costs shall mean, collectively, the Company Project Costs and the Developer Project 
Costs. 

Project Counsel shaH mean Winston & Strawn or such other attorneys that are recognized for 
their expertise in municipal finance law and are selected by the Agency to render legal advice to the 
Agency in connection with the transactions contemplated by this Agreement. 

Project Documents shall mean, co11ectively, the Overlease, the Company Lease, the Lease 
Agreement, the PILOT Agreement, the Developer Lease, the Developer Sublease, the Sales Tax 
Letters, the Indemnification Agreement, and the Guaranty Agreement. 

Project Premises shall mean, to the extent the Agency has title thereto, the premises 
containing approximately 202,033 square feet of rentable space, comprising a portion of the cellar, 
first and second floors at the Project Building. 

Project Property shall mean, collectively, the Facility Equipment and the Project Premises. 

Project Registrv (Facility Equipment) shall have the meaning specified in Section 6.13 
hereof. 
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Project Termination Date shall mean the earlier of (i) the PILOT Termination Date or (ii) 
December 31, 2030. 

Real Property Tax Savings shall have the meaning ascribed to such term in the PILOT 
Agreement. 

Remaining Benefits shall mean, collectively, the Remaining Mortgage Recording Tax 
Benefit, the Remaining Real Property Tax Benefit and the Remaining Sales Tax Benefits. 

Remaining Mortgage Recording Tax Benefit shall mean the amount of Mortgage Recordmg 
Tax Savings remaining and unutilized and calculated as equal to the positive difference denved by 
subtractmg the Mortgage Recording Tax Savings made available to the Company and/or the 
Developer for the benefit of the Company commencing on the Lease Commencement Date and 
ending six (6) months after Construction Completion Date from the Maximum Mortgage Recordmg 
Tax Savings Amount. 

Remaining Real Property Tax Benefit shall mean the amount of Real Property Tax Savmgs 
remaining and unutilized and calculated as equal to the pos1twe difference derived by subtracting the 
Real Property Tax Savings made available to the Company and/or the Developer during the Term as 
of the end of the most recent Annual Period from the Maximum Real Property Tax Savings Amount. 

Remaining Sales Tax Benefit shall mean the amount of Sales Tax Savings remaining and 
unutilized and calculated as equal to the positive difference derived by subtracting the Sales Tax 
Savings recognized by the Company and/or the Developer, as the case may be, as of the end of the 
most recent Annual Period from the Maximum Sales Tax Savmgs Amount. 

Rentable Square Feet shall have the meaning specified for such term in the PILOT 
Agreement. 

Reporting Period shall mean (i) the period commencing on October 1, 2001 and ending on 
the Lease Commencement Date, (ii) the period commencmg on Lease Commencement Date and 
ending on June 30, 2002, and (ii) thereafter, each Fiscal Year and (iii) the Final Reporting Period 
being the Fiscal Year, or portion thereof, ending on the last day of the Term. 

Reporting Period Benefits shall mean, for any Reporting Period, the aggregate amount of 
Benefits actually received by the Company and the Developer for the benefit of the Company, as the 
case may be, during such Reporting Period. 

Resolution shall mean the resolution of the Agency adopted on February 13, 2001, 
authorizing, among other things, the Project. 

Sales and Use Taxes shall mean New York City and New York State sales and/or 
compensating use taxes imposed pursuant to Sections 1105, 1107, 1109 and 1110 of the New York 
State Tax Law, as each of the same may be amended from time to time (including any successor 
provisions to such statutory sections). 

Sales Tax Letter (Company) shall mean the Letter of Authorization for Sales Tax Exemption, 
which the Agency shall make available to the Company on the Lease Commencement Date in 
accordance with and substantially in the form set forth in the appendices to this Agreement, and shall 
include any and all amendments or restatements thereof 

-13-

:"'Y:637566.10 



Sales Tax Letter (Developer) shall mean the Letter of Authorization for Sales Tax 
Exemption, wh1ch the Agency shall make available on the Lease Commencement Date to the 
Developer for the benefit of the Company in accordance with and substantially m the form set forth 
m the appendices to this Agreement, and shall include any and all amendments or restatements 
thereof. 

Sales Tax Letters shall mean, collectively, the Sales Tax Letter (Company) and the Sales Tax 
Letter (Developer). 

Sales Tax Penaltv Amount shall be an amount payable by the Company, which, at the 
Company's option, shall be satisfied either (A) (l) by payment to the N.Y.S. Department ofTaxat1on 
and Finance m an amount equal to the Sales Tax Savmgs together w1th any apphcable Government 
Penalty Amounts, (2) by delivery of evidence reasonably satisfactory to the Agency of such payment, 
and (3) by payment to the Agency an amount equal to the excess, if any, of (i) an amount equal to 
twelve percent ( 12%) per annum (or, if the Company and/or the Developer shall have acted in bad 
faith or engaged in willful m1sconduct with respect to such unauthorized use, eighteen percent ( 18%) 
per annum) multiplied by the Sales Tax Savings resulting from each such unauthonzed Sales and Use 
Tax Exemption, calculated from each date on which such Sales Tax Savings were realized by the 
Company or the Developer, as the case may be, to the date of payment, over (ii) the Government 
Penalty Amount or (B) by payment to the Agency or the N.Y.S. Department ofTaxation and Finance 
an amount equal to the Sales Tax Savings resulting from each unauthorized Sales and Use Tax 
Exemption together with interest thereon at the rate of twelve percent (12%) per annum (or 18% per 
annum, in the event of bad faith or willful misconduct of the Company and/or the Developer as 
described above) calculated from each date on which such Sales Tax Savings were realized by the 
Company and/or the Developer, as the case may be, to the date of payment. 

Sales Tax Savings shall mean, the sum of the Sales Tax Savings (Company) and the Sales 
Tax Savings (Developer). 

Sales Tax Savings (Company) shall mean all exemptions of Sales and Use Taxes actually 
realized by the Company pursuant to this Agreement, Company Sales Tax Letters and the Project 
Documents by reason of the Agency's interest in the Facility Equipment or any part thereof. Sales 
Tax Savings (Company) are subject to the Maximum Sales Tax Savings Amount (Company). 

Sales Tax Savings (Developer) shall mean all exemptions of Sales and Use Taxes actually 
realized by the Developer for the benefit of the Company pursuant to the Developer Project 
Documents, the First Preliminary Sales Tax Letter, or the Sales Tax Letter (Developer) by reason of 
the Agency's interest in the Facility Realty or any part thereof. Sales Tax Savings (Developer) are 
subject to the Maximum Sales Tax Savings Amount (Developer). 

Second Preliminary Sales Tax Letter shall mean that certain Second Preliminary Sales Tax 
Letter dated October 1, 2001 issued by the Agency to the Company, and shall include any and all 
amendments or restatements thereof. 

State shall mean the State ofNew York. 

Sublet Space Limitation shall have the meaning as defined in Section 6.18(c) hereof. 
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Tax Collecting Entity shall mean the New York State Department ofTaxation and Finance or 
other appropriate governmental authority having JUnSdlction \Vith respect to the collectiOn or 
payment of Sales and Use Taxes. 

Temporary Removals shall have the meaning specified in Section 4.2 hereof. 

Term or Term of this Agreement shall mean that penod commencing on the Lease 
Commencement Date and terminating on the Project TerminatiOn Date as spec1fied m SectiOn 3.2 
hereof. 

Unit shall mean the applicable condominium umt(s) compnsing the Project Building. 

Section 1.2. Construction. In this Agreement, unless the context otherwise requires: 

(a) The terms "hereby" "hereof" "hereto" "herein" "hereunder" and any similar terms ' ' ' , , 
as used in this Agreement, refer to this Agreement, and the term "hereafter" shall mean after, and the 
term "heretofore" shall mean before, the date of the execution and delivery of this Agreement. 

(b) Words of the masculine gender shall mean and include correlative words of the 
feminine and neuter genders, and words 1mporting the singular number shall mean and include the 
plural number and vice versa. 

(c) Words importing persons shall include firms, associations, partnerships (including 
limited partnerships), trusts, corporations, limited liability Company and other legal entities, 
including public bodies, as well as natural persons. 

(d) Any headings preceding the texts of the several Articles and Sections of this 
Agreement, and any table of contents appended to copies hereof, shall be solely for convenience of 
reference and shall not constitute a part of this Agreement, nor shall they affect its meaning, 
construction or effect. 

Section 1.3. Representations a nd Warran ties by Agency. The Agency makes the 
following representations and warranties as of the date hereof: 

(a) The Agency is a corporate governmental agency constituting a body corporate and 
politic and a public benefit corporation duly organized and existing under the laws of the State, is 
authorized and empowered to enter into and effectuate the transactions contemplated on its part by 
this Agreement, the Company Lease, and the Overlease Agreement and has taken all requisite action 
to carry out its obligations hereunder and thereunder. By proper action of its members, the Agency 
has duly authorized the execution and delivery of this Agreement, the Overlease Agreement, the 
Company Lease. 

(b) The execution, delivery and performance of this Agreement, the Company Lease and 
each other Project Document to which it is a party and the consummation of the transactions herein 
and therein contemplated have been duly authorized by all requisite corporate action on its part and 
will not violate any provision of law, any order of any court or agency of government, or its by-laws, 
or any material indenture, agreement or other instrument to which it is a party or by which it or any 
of its property is subject to or bound, or be in conflict with or result in a breach of or constitute (with 
due notice and/or lapse of time) a default under any such material indenture, agreement or other 
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instrument 

(c) Assummg due and proper executiOn hereof and thereof by each of the Company and 
the Developer, as the case may be, this Agreement, the Company Lease and each other ProJect 
Document to which it is a party, constitute the Agency's legal, valid and bindmg obligation 
enforceable agamst it m accordance wtth tts terms, except as such validtty, bmding effect and 
enforceability may be limited by (and subject to) bankruptcy, insolvency, reorganization, moratonum 
or other similar laws affectmg the enforcement of creditors' rights from time to time in effect and 
general principles of equity. 

(d) There is no action or proceeding pending or, to its best knowledge and of its officers 
having reason to be familiar with any such action or proceeding, threatened by or against 1t by or 
before any court or administrative agency that might adversely affect its ability to perform its 
obligations under this Agreement, the Company Lease and each other Project Document to which it 
is a party, and all authorizations, consents and approvals of governmental bodies or agencies requ1red 
to be obtained by it as of the date hereof in connection with the execution and delivery of this 
Agreement, the Company Lease and each other Project Document to which it is a party or in 
connection with the performance of its obligations hereunder and thereunder have been obtained. 

Section 1.4. Findings bv Agency. The Agency, based upon the representations and 
warranties of the Company contained in this Agreement, and the information contained in the 
application and other materials heretofore submitted by or on behalf of the Company to the 
Agency, hereby finds and determines that the Facility Improvement Project, the Equipment 
Project and the providing of certain benefits to the Company in connection therewith is 
reasonably necessary to discourage the Company from moving their respective operations to 
locations outside the City and to encourage the Company to proceed with the Facility 
Improvement Project. 

Section 1.5. Representations and Warranties bv the Companv. (a) In order to 
induce the Agency to enter into those Project Documents to which the Agency is a party, the 
Company makes the following representations and warranties as of the date hereof: 

(i) The Company is a corporation duly organized, validly existing and in good 
standing under the laws of the State of Delaware, has the corporate power and authority to 
own its property and assets, to carry on its business as now being conducted by it and to 
execute, deliver and perform this Agreement and each other Project Document to which it is 
a party. The Company is duly qualified to do business in the State ofNew York. 

(ii) The execution, delivery and performance of this Agreement and each other 
Project Document to which the Company is a party and the consummation of the transactions 
herein and therein contemplated have been duly authorized by all requisite corporate action 
on the part of the Company and will not violate any provision of Jaw, any order of any court 
or agency of government, or the certificate of incorporation or by-laws of the Company, or 
any material indenture, agreement or other instrument to which the Company is a party or by 
which the Company or any of its property is subject to or bound, or be in conflict with or 
result in a breach of or constitute (with due notice and/or lapse of time) a default under any 
such material indenture, agreement or other instrument. 
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(iii) The assistance of the Agency pursuant to the terms hereof and the terms of 
the Project Documents and the Sales Tax Letters ts reasonably necessary to induce the 
Company to proceed with the ProJeCt 

(iv) The Company was constdering relocatmg certam of its operations to a 
location outside of the City, with the resultant loss of employment in the City; and the 
availability of Agency financing assistance and related Agency benefits for the Facility 
Improvement Project and the Equipment Project was cntical in narrowing the cost gap 
between remaining m the City and relocating to Newark, New Jersey and thereby makmg it 
possible for the Company to decide to retain its employees and related operations wtthm the 
City and to proceed with the Facility Improvement Project and the Equtpment Project. 

(v) The Prime Lease is in full force and effect and the Company has no 
knowledge of any material breach or default thereunder by the Company which, if uncured, 
might cause an Event of Default (as defined in the Prime Lease) under the Prime Lease. 

(vi) The Project Premises consists of all of the property demised by the Developer 
to the Company under the Prime Lease. 

(vii) Assuming due and proper execution thereof by the Agency, this Agreement 
and each other Project Document to which the Company is a party, constitutes the legal, valid 
and binding obligations of Company enforceable against Company in accordance with their 
respective terms, except as such validity, binding effect and enforceability may be limited by 
(and subject to) bankruptcy, insolvency, reorganization, moratorium or other similar laws 
affecting the enforcement of creditors' rights from time to time in effect and general 
principles of equity. 

(viii) There is no action or proceeding pending or, to the best knowledge of the 
Company and of those of its officers having reason to be familiar with any such action or 
proceeding, threatened by or against the Company by or before any court or administrative 
agency that might materially and adversely affect the ability of the Company to perform its 
obligations under this Agreement and each other Project Document to which the Company is 
a party, and all authorizations, consents and approvals of governmental bodies or agencies 
required to be obtained by the Company in connection with the execution and delivery of this 
Agreement and each other Project Document to which the Company is a party or in 
connection with the performance of the obligations of the Company hereunder and 
thereunder have been obtained. 

(ix) To the knowledge of the Company, there is no existing violation against the \ 
Project Premises filed by any court or administrative agency that may prohibit the use or 
operation of the Project Premises for its intended purposes that the Company or the 
Developer has not agreed to remove or made arrangements to have removed and satisfied of 
record. 

(x) No Person or Persons other than the Company or the Developer is presently 
in occupancy or possession of any portion of the Project Premises. 

(xi) Each representation or warranty made by or on behalf of the Company in the 
application and related materials submitted to the Agency for approval of the Project or by 
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the Company in this Agreement and in each other ProJect Document to which the Company 
1s a party, is true, correct and complete in all material respects as of the date made. Each 
representation or warranty made by the Company m any report, certtticate, financial 
statement or other instrument furnished pursuant to this Agreement and any other Project 
Document shall be true, correct and complete in all matenal respects as of the date made. 

(xii) The execution, delivery and performance of this Agreement and the Company 
Lease by the Company does not constitute a breach, default or violauon of the terms of the 
Pnme Lease, nor does it require any consent of the Developer wh1ch consent has not been 
obtained prior to the date hereof. 

(xiii) As of the execution of this Agreement, the fiscal year of the Company shall 
mean a year of 365 or 366 days, as the case may be, commencing on June I and ending on 
May 31. 

(b) The aggregate amount of sales and use tax benefits received by the Company 
pursuant to the Second Preliminary Sales Tax Letter is $0, which amount does not exceed the 
Maxtmum Sales Tax Savmgs Amount (Company). 

(c) Based on information received from the Developer, the Company believes that the 
aggregate amount of sales and use tax benefits received by the Developer for the benefit of the 
Company pursuant to the First Preliminary Sales Tax Letter is $79,459.00, which amount does not 
exceed the Maximum Sales Tax Savings Amount (Developer). 

(d) The Prime Lease obligates the Developer to des1gn the Project in compliance with all 
applicable Federal, State and local laws or ordinances (including rules and regulations) relating to 
safety and environmental quality. 

(e) The Company will operate the Project Property or cause the Project Property to be 
operated in accordance with this Agreement and as a qualified "project" in accordance with and as 
defined under the Act. 

(f) The Company will use and operate the Project Premises in compliance with all 
applicable Federal, State and local Jaws or ordinances (including rules and regulations) relating to 
safety and environmental quality. 

(g) Less than one-third of the Project Premises is or will be primarily used in making 
retail sales to customers who personally visit the Project Premises (and no sales or use tax exemption 
has been or will be made available therefor under the Sales Tax Letters). For purposes of this 
representation, retail sales shall mean: (i) sales by a registered vendor under article twenty-eight of 
the New York Tax Law primarily engaged in the retail sale of tangible personal property, as defined 
in subparagraph (i) of paragraph four of subdivision (b) of section eleven hundred one of the New 
York Tax Law; or (ii) sales of a service to such customers. 

(h) The Project will not result in the removal of an industrial, manufacturing, 
warehousing or commercial plant or facility of the Company from a location outside of the City but 
in the State to within the City, or in the abandonment of one or more of such plants or facilities of the 
Company located outside of the City but in the State. 
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(i) Neither the Company nor any Affiliate thereof is a Prohibited Person. 

Section 1.6. Acknowledgment of Consideration. It is acknowledged by the Company that 
the Agency will be providing the Benefits specified m this Agreement, the PILOT Agreement, and 
the other Project Documents principally upon the assumption and expectation that during the Term of 
this Agreement the Company will (i) occupy the ProJect Premises. (ii) maintam Its occupancy of the 
Project Prem1ses until the Project Terrnmation Date, subject to the Prime Lease and subject to the 
Company's right to sublet, leave vacant or otherwise not occupy up to twenty percent (20%) of the 
rentable square footage thereof, and (iii) comply with its other covenants and agreements contained 
herein, and the Company and the Agency acknowledge and agree that all such obligations, covenants 
and agreements set forth m clauses (i) through (iii) above are of essential importance to the Agency 
and are the pnncipal basis upon which the Agency 1s providing and will hereafter provide the above-
mentioned benefits. 

-] 9-
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ARTICLE II 
The Project 

Section 2.1. The Project. (a) Stmultaneously with the execution hereof, the Company 
shall cause the Developer to convey to the Agency good and marketable fee tttle to the Agency 
Owned Facility Realty (subject to reverter provisions in favor of the Developer for a nominal 
consideration therefor), free and clear of all liens, encumbrances, security interests and senitudes 
other than Permitted Encumbrances. 

(b) From and after the Lease Commencement Date, the Company shall cause the 
Developer to continue with the Facility Improvement Project in accordance wtth and pursuant to the 
terms of the Prime Lease. 

(c) From and after the Lease Commencement Date, the Company will, on behalf of the 
Agency, proceed with the Equipment Project and will proceed with the undertaking of Project Costs 
with respect to the Equtpment Project all to be effected in accordance with thts Agreement and the 
Sales Tax Letter (Company). 

(d) The Company shall be responsible for the payment of(i) all of the costs and expenses 
in connection with the preparation of any documents or instruments of conveyance and transfer of the 
Agency Owned Facility Realty and the Company's leasehold interest in the Project Premtses and 
Facility Equipment to the Agency, and the delivery of any such instruments and documents and thetr 
filing and recording, if required, (ii) all costs and expenses in connection with the preparation of any 
documents relating to the Developer Owned Facility Realty (iii) all taxes and charges payable in 
connection with such conveyance, or attributable to periods prior to such conveyance, to the Agency 
as set forth in Section 2.1 (a) hereof, if any, and (iv) shipping and delivery charges and all other 
reasonable expenses or claims incurred by or on behalf of the Company in connection with the 
Facility Improvement Project and the Equipment Project. 

(e) The Agency and the Company acknowledge and agree that the Facility Improvement 
Materials to be acquired and installed by the Developer at the Project Premises and the nature 
thereof, all as comprising the Facility Improvement Project, may change from time to time over the 
term of this Agreement to reflect amendments, modifications, replacements, accessions to and 
supplements made to the Facility Improvement Project. 

(f) The Company will obtain or cause to be obtained all necessary approvals, permits, 
authorizations and licenses from appropriate authorities (except such approvals, permits, \ 
authorizations and licenses as only the Developer shall have legal standing to obtain and those 
permits, approvals and authorizations that the Developer is obligated to obtain pursuant to the terms 
of the Prime Lease), authorizing the operation and use of the Project Premises for the purposes 
contemplated by this Agreement and shall furnish copies of same to the Agency promptly upon 
receipt thereof, all of which will be done in compliance in all material respects with all Federal, State 
and local laws, ordinances and regulations applicable thereto, and with the conditions and 
requirements of all policies of insurance required to be maintained hereunder and under the Prime 
Lease with respect to the Project Premises. 

(g) Upon written request, the Company will extend to the Agency, the benefit of all 
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vendors' warranties received by the Company (to the extent the Company is permitted under the 
terms of such warranties to assign them, but retain the ability to enforce such warranties m the 
Company's own name) in connection with the Facihty Equipment, mcludmg any \\arranties given by 
the vendors or manufacturers of the Facility Eqmpment. 

(h) Subject to the provis10ns of the Prime Lease, the Company shall take or cause the 
Developer to take such action and institute such proceedings as shall be reasonably necessary to 
cause all contractors and material suppliers to complete the1r contracts in accordance with the terms 
of said contracts. The Agency will cooperate in any such act1on or proceedmg, at the Company's 
sole cost and expense, provided that the Agency shall not be required to take any action it does not 
deem to be reasonable. Any amounts recovered by way of damages, refunds, cred1ts, adjustments or 
otherwise in connection with the foregoing, after deduction of expenses incurred m such recovery, 
shall be paid to the Company or the Developer pursuant to the provisions of the Prime Lease. 

(i) Concurrently with the execution of this Agreement, the Company will surrender the 
Second Preliminary Sales Tax Letter to the Agency for cancellation, and the Agency shall make 
available to the Company the Sales Tax Lener (Company) in the form of Appendix C hereto. 

U) Concurrently with the execution of this Agreement, the Company will surrender or 
will cause the Developer to surrender the First Preliminary Sales Tax Letter to the Agency for 
cancellation and the Agency shal1 make available to the Developer the Sales Tax Letter (Developer) 
in the form of Appendix D hereto. 

(k) The Company and the Agency agree that t1tle to equipment, machinery and other 
property intended to be incorporated or installed as part of the Project Property (excluding Company 
Property) shall vest in the Agency immediately upon the execution by the Company as agent for the 
Agency of a contract, bill, invoice or purchase order therefor. The Company shall take all action 
reasonably necessary to protect such interest of the Agency against claims of any third parties. 

(l) The Company covenants that Prime Lease requires that Developer design the Project 
in compliance with all applicable Federal, State and local laws or ordinances (including rules and 
regulations) relating to safety and environmental quality, and further covenants that its operation of 
the Project will be, in compliance with all applicable Federal, State and local laws or ordinances 
(including rules and regulations) relating to safety and environmental quality. 

(m) Except as provided in Section 9.2 hereof, the Company covenants that no Person 
other than the Company and any of its Affiliates will use or operate any of the Project Property. 

(n) Within sixty (60) days after Construction Complete Date, the Company shall deliver \ 
or cause the Developer to deliver a Construction Completion Certificate in the form attached hereto 
as Schedule G. 

Section 2.2. Commitment to Project. The Company unconditionally covenants and 
agrees that it will cause the Developer to proceed with the Facility Improvement Project and the 
Company will proceed with the Facility Equipment Project, all on behalf of and as agent for the 
Agency, and all in accordance with this Agreement and the Project Documents. 

Section 2.3. No Title Assurance bv Ageocv. The Agency makes no representation or 
warranty that the Agency has been vested with a valid fee interest in the Agency Owned Facility 
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Realty or the Facility Equipment or a valid leasehold interest in the Project Premises or the 
Developer Owned Facility Realty for purposes of this Agreement. the Developer Project 
Documents or the Company Project Documents, nor shall the Agency have any liability 
(pecuniary or otherwise) by reason of any such failure of interest. 

Section 2.4. Title Insurance. On the Lease Commencement Date, the Company will 
obtain title insurance policies in an amount not less than $500,000 insuring the Agency's title to 
the Agency Owned Facility Realty against loss as a result of defects in the title of the Agency. 
Any proceeds of such fee and leasehold title insurance policies shall be applied to remedy the 
defect in title, or. if not so capable of being applied, or if amounts remain, shall be paid over to 
the Company. Upon the acquisition by the Agency of title to any Additional Agency Owned 
Unit as provided in Section 6.19 hereof, the Company shall deliver or cause to be delivered to 
the Agency endorsements to the fee title insurance policy (or new fee title insurance policies) 
indicating the fee title of the Agency in the Additional Agency Owned Units. 

Section 2.5. Sales Tax Exemption Procedures. (a) After the Lease Commencement 
Date, the Company shall proceed on behalf of and as agent for the Agency with the acquisition 
of the Facility Equipment for use at the Project Premises, all to constitute part of the Equipment 
Project. The Agency and the Company acknowledge and agree that the Facility Equipment is to 
be acquired for use solely at the Project Premises, and that the nature of the Project Property may 
change from time to time over the term of this Agreement to reflect amendments, modifications, 
replacements, accessions to and supplements made thereto. 

At the request of the Agency, the Company shall provide such additional information and 
clarifications concerning any item of Facility Equipment as shall be reasonably requested by the 
Agency. 

All items of Facility Equipment shall be enumerated in sufficient detail for accurate 
identification (as to date of payment, as applicable, vendor, location, physical description, serial 
number (if applicable and to the extent available), price and the amount of Sales Tax Savings 
(Company) in connection therewith) in the Property Registry (Facility Equipment) as provided in 
Section 6.13 hereof. 

(b) The Company, as agent for the Agency, may enter into any contracts, invoices, bills 
or purchase orders, while the Sales Tax Letter (Company) is in effect, for the exclusive use by the 
Company solely at the Project Premises in furtherance of the Company Business provided, that in 
each such contract, invoice, bill or purchase order: 

(i) the vendor or contractor thereunder represents to the Agency that it is not a 
Prohibited Person, 

(ii) such contract, invoice, bill or purchase order shall recite that it is non-
recourse to the Agency, and that the Agency shall have no liability for pecuniary damages or 
specific performance or otherwise thereunder, 

(iii) such contract, invoice, bill or purchase order shall recite that it is assignable at 
the option of the Agency (without the consent of the vendor or the Company or either of 
them), to whom the Agency may transfer its interest in such contract, invoice, bill or 
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purchase order under this Agreement (which option the Agency shall exercise only upon the 
termination of this Agreement), and 

(iv) such contract, invoice, bill or purchase shall contain such other reasonable 
terms as the Agency may reasonably request m order to ensure compliance with this 
Agreement, with the Sales Tax Letter (Company) and with the Act. 

(c) The Company covenants and agrees that each contract, agreement, invoice, btll or 
purchase order entered into by the Company as agent for the Agency in connection with the 
Equipment Project shall include the following language (the "Requisite Contract Language") through 
an attached rider, by incorporation, by reference or otherwtse, in substantially the below form 
provided, however, that, to the extent that the preparation of any bill or invoice shall not be within 
the reasonable control of the Company, the Company shall use its reasonable good faith efforts 
(including, at a minimum, provision of the Requisite Contract Language to the Vendor) to cause the 
inclusion therein of the Requisite Contract Language): 

"This [contract, agreement, invoice, bill or purchase order] is being 
entered into by [Federal Express Corporation], a corporation 
organized under the laws of the State of Delaware (the "Agent"), as 
agent for and on behalf of the New York City Industrial Development 
Agency (the "Agency") in connection with a certain project of the 
Agency for the Agent consisting of the acquisition from time to time 
of machmery, equipment, trade fixtures, furniture, furnishings and 
other tangible personal property for use at a certain leasehold 
premises consisting of portions of the cellar, the first and second 
floors containing an aggregate of approximately 202,033 square feet 
of space in portions of the cellar, first and second floors that building 
known as 621 West 48th Street, New York, New York, by the Agent, 
as such capitalized terms are defined in the attached Letter of 
Authorization for Sales Tax Exemption. The machmery, equipment, 
trade fixtures, furniture, furnishings and other tangible personal 
property to be used for the project which is the subject of this 
[contract, agreement, invoice, bill or purchase order] shall be exempt 
from the sales and use tax levied by the State of New York and The 
City of New York if effected in accordance with the terms and 
conditions set forth in the attached Letter of Authorization for Sales 
Tax Exemption of the Agency, and the Agent hereby represents that 
this [contract, agreement, invoice, bill or purchase order] is in 
compliance with the terms of the Letter of Authorization for Sales 
Tax Exemption. The liability of the Agency hereunder is limited as 
set forth in the Letter of Authorization for Sales Tax Exemption. By 
execution or acceptance of this [contract, agreement, invoice, bill or 
purchase order], the [vendor or contractor] hereby acknowledges and 
agrees to the terms and conditions set forth in this paragraph. 

If the Company shall fai l to include, incorporate by reference or otherwise cause the above language 
to be included in substantially the above form in any such contract, agreement, invoice, bill or 
purchase order, such contract, agreement, invoice, bill or purchase order shall not be an undertaking 
on behalf of the Agency and shall not be entitled to any of the Sales Tax Savings (Company) able to 
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be conferred by the Agency, and the Company shall not claim any Sales Tax Savmgs (Company) 
with respect to any such contract, agreement, invo1ce, bill or purchase order and the Company shall 
promptly deliver notice of same to the Agency and. 1f such failure shall be capable of bemg cured, 
cure such failure within thirty (30) days of delivery of such notice. If such failure shall not be 
capable of bemg cured. or if so capable and the Company shall fail to cure such failure w1thin such 
thirty (30) day penod, the Company shall, upon demand by the Agency, pay the Sales Tax Penalty 
Amount. 

(d) Subject to this Section 2.5 hereof, the Agency shall on, the Lease Commencement 
Date, make available to the Company and the Developer the Sales Tax Letter (Company) and the 
Sales Tax Letter (Developer}, in substantially the forms appended hereto as Appendix C and 
Appendix D, respectively. The Sales Tax Letters and any amendments or replacements thereof shall 
be subject to confirmation pursuant to Exhibit B of the respective Sales Tax Letters. The Agency, at 
the sole cost and expense of the Company, shall also execute such other authorizations, letters and 
documents (and such amendments to the Sales Tax Letters) as may be reasonably necessary to permit 
the Company or the Developer, as the case may be, to obtain the mtended benefits thereunder. 
Subject to the terms of this Agreement, it is intended that the aggregate scope of the Sales Tax 
Savings received by the Company or the Developer for the benefit of the Company pursuant to the 
Sales Tax Letters shall not exceed the Maximum Sales Tax Savings Amount (Company) and the 
Maximum Sales Tax Savings Amount (Developer), respectively: 

(i)(a) The Sales Tax Letter (Company) shall be dated the Lease Commencement 
Date and shall be effective for a term commencing on its date and expiring upon the earliest 
of(a) the termination of this Agreement, (b) the Project Termination Date, (c) the date upon 
which the Company has realized the Maximum Sales Tax Savings Amount (Company) or (d) 
the earlier termination of the Sales Tax Letter (Company) pursuant to the terms thereof or 
Section 7.2 hereof; subject, however, to confirmation by the Agency as provided below. 

(i)(b) The Sales Tax Letter (Developer) shall be dated the Lease Commencement 
Date and shall be effective for a term commencing on its date and expiring on the earliest of 
(a) the termination of this Agreement, (b) the Construction Completion Date, (c) the date 
upon which the Developer has realized the Maximum Sales Tax Savings Amount 
(Developer) or (d) the earlier termination of the Sales Tax Letter (Developer) pursuant to the 
terms thereof or pursuant to the Developer Sublease. 

Within ten (I 0) Bus mess Days after the Company shall surrender the Sales Tax Letter 
(Company) to the Agency for confirmation thereof by the Agency on the commencement 
date of the next scheduled Effective Period as set forth in Exhibit B to the Sales Tax Letter 
(Company), the Agency shall provide such confirmation of the Sales Tax Letter (Company) 
unless: 
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A. the Agency shall no longer have an interest in the Project Premises, 
the Overlease, or the Company Lease, or the Prime Lease, the Overlease or the 
Company Lease shall have terminated, in either of which events the Sales Tax Letter 
(Company) shall no longer be available for Facility Equipment and the Sales Tax 
Letter (Company) shall be terminated and surrendered for cancellation, 
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B. the Agency shall no longer have title to or a leasehold interest in any 
property constituting Facility Equipment, in which event the Sales Tax Letter 
(Company) shall be terminated and surrendered for cancellation, 

C. the Company shall be in default of any obligation under this 
Agreement, which default shall not have been cured within thirty (30) days after the 
delivery by the Agency to the Company of notice of such default; provtded, however, 
that if such default cannot be cured within thirty (30) days but is reasonably expected 
by the Company to be cured within sixty (60) days and if the Company shall be 
continually diligently seeking to cure such default, the Company shall have sixty (60) 
days after the delivery by the Agency to the Company of notice of such default to 
cure such default, or 

D. the Company shall be required to surrender the Sales Tax Letter 
(Company) pursuant to Section 7.2 hereof; or 

E. this Agreement shall have terminated; 

provided, however, if the Company shall dispute in good faith the occurrence of any of the events 
described in clause (C) above, and no Event of Default shall exist under this Agreement, the Agency 
shall continue to provide such annual confirmation of the Sales Tax Letter (Company) until the 
resolution of such dispute, but only if the Company shall proceed with due diligence in good faith to 
resolve such dispute and shall deposit in escrow in an interest-bearing account with an escrow agent 
acceptable to the Agency an amount equal to all such Sales Tax Savings (Company) thereafter 
received by the Company promptly after the receipt thereof until the earlier of the resolution of such 
dispute (upon which resolution such escrow agent shall pay over such amounts to the Agency or the 
Company, as applicable) or the termination of this Agreement (upon which termination, if such 
dispute shall not have been resolved, such escrow shall be held by such escrow agent until resolution 
of the dispute). 

(ii) The authorizations set forth in the Sales Tax Letter (Company) shall 
automatically be suspended after notice to the Company that any of the events described in 
clauses (A) through (E), inclusive, of Section 6.1 ( d)(i) hereof shall exist which, in the case of 
Section 6.1(d)(i)(C) above, shall not have been cured within the periods referred to therein, 
unless ( l) the Company shall pay any amounts due or otherwise cure such defaults with 
respect to the events described in such clause (i)(C) above, or (2) the Company shall comply 
with the escrow provisions of Section 6.1(d)(i) above. 

(iii) The Sales Tax Savings (Company) to be provided pursuant to the Sales Tax 
Letter (Company) 
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A. shall not be avai1able for payment of any costs or items other than 
Facility Equipment which are identified with reasonable specificity in the Project 
Registry (Facility Equipment) delivered to Agency on the Lease Commencement 
Date and thereafter on each August 1 next succeeding the end of the immediately 
preceding Reporting Period in which such item of Sales Tax Savings (Company) 
shall have been received, 
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B. shall only be utilized for Facility Equipment \Vhich shall be purchased 
and installed for use only by the Company or any Affiliate at the ProJect Premtses, m 
furtherance of the Company Busmess until the Maximum Sales Tax Amount 
(Company) is realized (and not with any intention to sell, transfer or othcrwtse 
dispose of any such Facility Equipment to another Person), it bemg the intention of 
the Agency and the Company that the Sales Tax Savings (Company) shall not be 
made available with respect to any item of Facihty Equipment unless such ttem ts 
used solely by the Company or its Affiliate at the ProJect Premises m connection with 
the Company Business, 

C shall not be available for any ttem of (i) rolling stock, (ii) office 
supplies, (tii) artwork, (iv) plants, (v) labor, installation or freight costs, (vt) design 
fee or interior office design fee, or (vii) computer software unless the computer 
software is a capital asset or capable of being capitalized in accordance with 
generally accepted accounting principles as a capital expenditure, 

D. shall not be available for any date subsequent to which the Sales Tax 
Letter (Company) shall not have been annually reconfirmed for reasons permitted in 
Section 6.1(d)(i) hereof(except as provided in the proviso to Section 6.1(d)(i) hereof) 
or shall have been suspended as provided in Section 6.1(d)(ii) hereof; provided, 
however, that in the event the Company shall thereafter pay any amounts due and 
cure any defaults with respect to the events described in clause (i)(C) of Section 
6.1 (d) hereof, or the Company shall establish and confirm the escrow deposits 
referred to in Section 6.l(d)(i) hereof, or the Agency shall thereafter provide such 
annual confirmation of the Sales Tax Letter (Company) or waive such suspension, as 
applicable, the Sales Tax Savings (Company) shall again continue from the date of 
such annual confirmation of the Sales Tax Letter (Company) or such waiver, 

E. shall not be available for or with respect to any tangible personal 
property having a useful life of less than one year, and shall be available only if 
purchased by the Company as agent for the Agency for use in the Company Business 
by the Company or an Affiliate at the Project Premises, 

F. shall not be available for any cost of utilities, cleaning service or 
supplies, 

G. shall not be available subsequent to the termination of this 
Agreement, and 

H. shall only be available for those costs set forth in Exhibit A to the 
Sales Tax Letter (Company). 

(iv) In the event that the Company shall utilize the Sales Tax Sav.ings (Company) 
authorization provided pursuant to the Sales Tax Letter (Company) in violation of the 
provisions of Section 6.1(d)(iii) hereof or the Sales Tax Letter (Company), the Company 
shall promptly deliver notice of same to the Agency, and, if such violation shall be capable of 
being cured, cure such violation within thirty (30) days of delivery of such notice. If such 
violation shall not be capable of being cured, or if so capable and the Company shall fail to 
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cure such violation within such thirty (30) day period, the Company shall, upon demand pay 
the Sales Tax Penalty Amount. 

(v) The Company shall, 

A. on the Lease Commencement Date, on August 1, 2003, and on each 
August 1 thereafter and ending on the ProJeCt Termination Date, deliver to the 
Agency an Annual Certificate of the Company in the form of Schedule A to this 
Agreement, and 

B. on August 1, 2003, on every third August I thereafter, until the 
Company has realized the Maximum Sales Tax Savings (Company) and on the 
August 1 as shall immediately follow the Ftscal Year in which this Agreement is 
terminated if the Company has not realized the Maximum Sales Tax Savings 
(Company) prior to the delivery of the most recent Annual Certificate, and, if the 
Agency shall otherwise have a good faith reason to believe that the information and 
certificatiOns delivered to the Agency with respect to Sales Tax Savings (Company) 
and Sales Tax Savings (Developer) are inaccurate, false or misleading in any matenal 
respect, upon written notice by the Agency to the Company, the Company shall 
deliver to the Agency an opinion of an Independent Accountant in the forms attached 
hereto as Schedule B-1 and Schedule B-2 to the effect that such Independent 
Accountant has audited the use by the Company and/or the Developer of the 
Company Sales Tax Letters or Developer Sales Tax Letters, as the case may be, for 
the period so requested by the Agency, and has audited the terms and provisions of 
the Company Sales Tax Letters, Developer Sales Tax Letters and of this Section 2.5, 
and has further audited the certificate of the Company provided in paragraph (A) 
above or the certificate of the Developer provided pursuant to Section 6.9 of the 
Developer Sublease, and such certificates were properly prepared and accurately 
reflect the matters certified therein. In the event that the Agency has so requested an 
audit of the use of the Company Sales Tax Letters in accordance with the terms 
thereof and this Agreement, the Company shall not be required to deliver another 
Report of Independent Accountant (Company) (in the form of Schedule B-1 attached 
hereto) until two (2) years after the previous Report of Independent Accountant 
(Company) was delivered, provided that this Agreement shall be in effect at the end 
of such two-year period. 

(vi) In the event that the Company shall deliver to the Agency any of the 
certifications required in Section 6.l(d)(v)(A) above with incorrect information, 
notwithstanding the Company's good faith efforts to supply accurate and complete 
information with respect to such certification, and either (x) the Company on its own 
initiative discovers such error and promptly communicates the existence thereof to the 
Agency, or (y) the Agency becomes aware of the existence of such error and communicates 
the existence thereof to the Company, the same shall not constitute a default hereunder if, in 
either case, ( 1) the Company corrects such error and supplies to the Agency correct 
in formation with respect thereto (in the form of an amended certification or otherwise as 
requested by the Agency), within thirty (30) days of the Company's discovery thereof or of 
the Agency's discovery and notification to the Company thereof, as the case may be, and 
(2) the Company within such thirty (30) day period promptly pay the Sales Tax Penalty 
Amount. 
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(vii) ln the event that the Company shall fail to satisfy the condition specified in 
Section 6.l(d)(iii)(C) hereof, the authorizations set forth in the Sales Tax Letter (Company) 
and/or Sales Tax Lener (Developer). as the case may be, shall be suspended unttl such date as 
the Company shall (x) pa)' the Sales Tax Penalty Amount and (y) deliver to the Agency a 
certificate of an Authorized Representative of the Company (or the Developer, as the case 
may be) itemizing each such Sales Tax Savings avatled of, its dollar amount and its date, and 
certifying such itemization as a true, correct and complete statement of each such Sales Tax 
Saving availed of by a Company or the Developer pursuant to the authorizations set forth in 
the Sales Tax Letters. 

(viii) Upon request by the Agency of, and reasonable nottce to, the Company, the 
Company shall make available at reasonable ttmes to the Agency and the Independent 
Accountant all such books and records of the Company and require all appropriate officers 
and employees of the Company to respond to reasonable inquiries by the Agency and the 
Independent Accountant, as shall be necessary to indicate in reasonable detail those costs to 
which the Company shall have utilized the Company Sales Tax Letters and the dates and 
amounts so utilized. 

(ix) Any amount (excluding any interest or other Government Penalty Amount) 
paid to the Tax Collecting Entity or the Agency as a return of Sales Tax Savings in 
accordance with this Agreement shall, (i) if so paid by reason of a good faith error, in the 
reasonable judgment of the Agency, on the part ofthe Company and/or the Developer in their 
use of the Sales Tax Letters, constitute a credit to the Sales Tax Savings that are to be made 
available to either the Company or the Developer (as the case may be) under the Sales Tax 
Letters, but only to the extent that, with respect to the Company, the aggregate of such 
amounts shall not exceed $150,000, and with respect to the Developer, the aggregate of such 
amounts shall not exceed $150,000, or (ii) if so paid not by reason of such good faith error, 
not constitute a credit to the Sales Tax Savings that are to be made available to either the 
Company or the Developer. 
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ARTICLE Ill 
Lease of Project Property 

Section 3.1. Lease of the Project Propern. 

(a) Project Premises. The Agency hereby sub-subleases to the Company and the 
Company hereby sub-subleases from the Agency the Project Premises and the Facility 
Improvements constructed thereon all for and during the Term herein provided upon and subject 
to the terms and conditions herein set forth, subject, however, without modifying the obligations 
of the Company hereunder, to the terms, conditions and limitations set forth in the Prime Lease. 
The Company shall, subject to the provisions of this Agreement, at all times during the term of 
this Agreement use and operate the Project Premises as a qualified "project" in accordance with 
the provisions of the Act and for the operation of the Company Business as specified in the 
recitals to thjs Agreement. The Company shall not use or operate the Project Premjses or allow 
the Project Premises or any part thereof to be used or operated for any unlawful purpose or in 
any manner wruch may constitute a nuisance, public or private, or make void or voidable any 
insurance required hereunder then in force with respect thereto. 

(b) Facility Equipment The Agency hereby leases to the Company and the Company 
hereby leases from the Agency the Facility Equipment all for and during the term herein 
provided upon and subject to the terms and conditions herein set forth. The Company shall, 
subject to the provisions of this Agreement, at all times during the Term of this Agreement use 
and operate the Facility Equipment as a qualified "project" in accordance with the provisions of 
the Act and for the operation of the Company Business. The Company shall not use or operate 
the Facility Equipment or allow the Facility Equipment or any part thereof to be used or operated 
for any unlawful purpose or in a manner which may constitute a nuisance, public or private, or 
make void or voidable any insurance required hereunder then in force with respect thereto. 

Section 3.2. Duration of Term. The term of this Agreement shall commence on the 
Lease Commencement Date and shall expire on the earlier of (i) such date as this Agreement 
shall expire or may be terminated as herein provided, or (ii) the earliest to occur of (A) Project 
Termination Date; (B) the expiration or earlier termination of the Prime Lease or the Company 
Lease; (C) the assigrunent by the Company of its interest in the Prime Lease (other than pursuant 
to Sections 6.1, 6.20 or 9.2 hereof) to a Person as shall not constitute an Affiliate. 

Section 3.3. Rental Provisions. (a) The Company shall pay Base Rent to the Agency, 
without demand or notice, on the Lease Commencement Date in the amount of $10.00, which 
shall constitute the entire amount of Base Rent payable hereunder. 

(b) Additional Rent. Throughout the term of this Agreement, the Company shall pay to 
the Agency any additional amounts required to be paid by the Company to or for the account of the 
Agency hereunder, and any such additional amounts shall be paid as, and shall represent payment of, 
Additional Rent. 

(c) Missed Payments. In the event the Company should fa il to make or cause to be made 
any of the Rental Payments required under the foregoing provisions of this Section, the item or 
installment not so paid shall continue as an obligation of the Company until the amount not so paid 
has been paid in full, together with interest thereon from the date due at the applicable interest rate 
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stated in this Agreement where so provided, or if not so provided, at eighteen percent (18%) per 
annum. 

Section 3.4. Oblieation of the Companv Unconditional. The obligations of the 
Company to pay the amounts due pursuant to Sections 3.3 and 7.2 hereunder and the obligations 
of the Company to pay all other payments provided for in this Agreement and to maintain the 
Project Property in accordance with Section 4.1 of this Agreement shall be absolute and 
unconditional, irrespective of any defense or any rights of set-off, recoupment or counterclaim or 
deduction and without any rights of suspension, deferment, diminution or reduction it might 
othenvise have against the Agency or any other Person whatsoever. For so long as thts 
Agreement remains in effect, the Company will not suspend or discontinue any such payment or 
terminate this Agreement (other than such termination as is provided for hereunder) for any 
cause whatsoever, and the Company waives all rights now or hereafter conferred by statute or 
otherwise to quit, terminate, cancel or surrender this Agreement or any obligation of the 
Company under this Agreement except as provided in this Agreement or to any abatement, 
suspension, deferment, dtminution or reduction in the rentals or other payments hereunder. 
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ARTICLE IV 
Maintenance, Taxes and Insurance 

Section 4.1. Maintenance, Alterations and Improvements. (a) During the Tem1 of 
this Agreement, the Company will keep or cause the Developer to keep in accordance with the 
Prime Lease the Project Premises in good and safe operating order and condition, ordinary wear 
and tear excepted, will occupy the Project Premises, wtll use and operate the Project Property in 
the manner for which they were designed and intended and will make or cause the Developer to 
make in accordance with the Prime Lease, all replacements and repairs thereto (whether ordinary 
or extraordinary, structural or nonstructural, foreseen or unforeseen) reasonably necessary to 
ensure the continuity of the operations of the Company for the purposes contemplated by this 
Agreement. All replacements and repairs effected by the Company shall be performed in a good 
and workmanlike manner and be made and installed in compliance with the requirements, if any, 
of all governmental bodies and the Company shall use reasonable efforts to cause all 
replacements and repairs effected by Developer to be so performed. The Agency shall be under 
no obligation to replace, service, test, adjust, erect, maintain or effect replacements, renewals or 
repairs of the Project Property, to effect the replacement of any inadequate, obsolete, worn-out or 
unsuitable parts of the Project Property, or to furnish any utilities or services for the Project 
Premises and the Company hereby agrees that, as between the Company and the Agency, the 
Company assume full responsibility therefor. 

(b) The Company shall have the right to make such alterations or to furnish any utilities 
or services for the Project Premises to make such replacements, or repairs of, or additions to, the 
Project Property or any part thereof from time to time as it in its discretion may determine to be 
desirable for its uses and purposes, provided that (i) the continuity of the operation of the Company 
Business by the Company and its Affiliates at the Project Premises is not materially impaired for 
longer than reasonably necessary, (ii) such additions, alterations, replacements or repairs are effected 
with due diligence, in a good and workmanlike manner and in compliance with all applicable Legal 
Requirements (as defined in Section 4.6 hereot), (iii) such additions, alterations, replacements or 
repairs are promptly and fully paid for by the Company (or the Developer) in accordance with the 
Prime Lease and the terms of the applicable contract(s) therefor, and in order that the Project 
Property shall at all times be free of any mortgage, lien, charge, encumbrances, security interest or 
claim other than Permitted Encumbrances, (iv) title thereto or a leasehold interest therein shall be 
deemed to be vested in the Agency, and (v) such addttions, alterations, replacements or repairs do not 
change the nature of the Project Property so that it would not constitute a commercial facility and a 
qualified "project" as defined in and as contemplated by the Act for use for the general purposes 
specified in the recitals to this Agreement. All alterations of, substitutions for, replacements of and 
additions to the Project Property shall be deemed to constitute a part of the Project Property, subject 
to this Agreement, and title to, or leasehold interest in, such property shall automatically vest in the 
Agency free and clear of all liens, charges, encumbrances, security interests or claims other than 
Permitted Encumbrances immediately upon installation or incorporation in the Project Premises or 
payment therefor, whichever shall first occur. The Company or its insurer shall have the right to 
direct the defense of the Agency pursuant to this Section 6.2 and the Agency shall not compromise 
any claim without the prior consent of the Company, or if defended by the insurer, the prior consent 
of the insurer, provided that no settlement or compromise is otherwise prejudicial to the Agency. 

(c) The Company shall have the right to install, remove, repair, replace or finance or 
permit to be installed, removed, repaired, replaced or financed, at the Project Premises, machinery, 
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equipment including without limitation, telecommunicatlons equipment, data processing equipment 
and trade fixtures (collectively the "Company Property"), with respect to which no sales or use tax 
exemption shall have been received pursuant to the Company Sales Tax Letters, without conveymg 
title to or any leasehold mterest in such property to the Agency nor subjectmg such property to this 
Agreement. The Agency shall not be responsible for any loss of or damage to the Company 
Property. Each of the Company shall have the right to create or perrmt to be created any mortgage, 
encumbrance, lien or charge on, or conditional sale or other title retention agreement with respect to, 
the Company Property. 

(d) The Company shall not create, permit or suffer to exist any mortgage, encumbrance, 
lien, security interest, claim or charge against the Project Premises or any part thereof, or the interest 
of the Company in the Project Property or this Agreement, except for Permitted Encumbrances and 
except as provided in Section 6.6 hereof. 

(e) The Company may, at their respective sole cost and expense, contest (with written 
notice thereof to be sent to the Agency promptly following commencement of such contest), by 
appropriate action conducted in good faith and with due diligence, the amount or validity or 
application, in whole or in part, of any payment to a contractor installing Facility Improvements or 
making renovations to the Project Premises, if ( 1) neither the Project Premises nor the Project 
Property nor any matenal portion thereof, or any interest therein, would be in any danger of being 
sold, forfeited or lost, and (2) such contest shall not result in any of the Company, the Affiliates or 
the Agency being in any danger of any civil or criminal liability. 

Section 4.2. Removal of Facility Equipment. (a) The Company hereby represents, 
warrants and covenants to and with the Agency that none of the Facility Equipment will ever be 
acquired for any purpose other than for installation and use at the Project Premises for use in the 
Company Business nor, except as permitted below in this Section 4.2, will any of the Facility 
Equipment ever be removed from the Project Premises (either on a temporary or permanent basis) 
prior to the expiration of one ( 1) year with respect to computer software, computer or 
telecommunications equipment and with respect to all other Facility Equipment seven (7) years after 
the installation or location of such respective item of Facility Equipment at the Project Premises (the 
"Facility Equipment Retention Period") unless simultaneously with such removal either (i) an 
amount equal to the Sales and Uses Taxes that would have been payable at the original time of such 
purchase with respect to the purchase of such item (but based upon its fair market value at the time of 
its removal), but for the Company Sales Tax Letters, shall be paid by the Company to the Tax 
Collecting Entity with respect to the item or items being removed; or (ii) unless the provisions of 
Section 4.2(b) or (c) below shall apply and have been complied with by the Company, there shall be 
delivered to the Agency a certificate of an Authorized Representative of the Company stating that (x) 
such item of the Facility Equipment is obsolete or unsuitable to the Company for the purpose for 
which it was originally intended, or (y) the Company has a good faith operational or business reason 
for such removal in relation to the conduct of the Company Business (in which event the provisions 
of Sections 4.2(b) and (c) below shall be inapplicable). An item of Facility Equipment shall be 
deemed "obsolete" if the Company has developed an alternative method for performing the same 
function in a different manner. After the expiration of the Facility Equipment Retention Period, the 
Company may remove, transfer, sell or dispose of any Facility Equipment from the Project Premises. 
In no event, however, will the Company cause the removal, transfer, sale or disposition of Facility 
Equipment from the Project Premises such that the original cost of the remaining Facility Equipment 
constituting the Project Property shall be less than $250,000. 

-32-
NY:637566.10 



(b) Prior to the expiration of the Facility Equipment Retention Period as to any item of 
Project Property, the Company may remove such item from the Project Prem1ses on a temporary 
bas1s ("Temporary Removals"); provided, that no such Temporary Removal shall be effected tf: 

(i) the ProJect Prem1ses ceases to be the "permanent location" to which the ttem 
of Facility Equ1pment IS to be returned after its temporary off-locatiOn use or repair, 

(ii) the Temporary Removal is not effected for a good faith business purpose 
consistent with the Company Business conducted by the Company and its Affiliates at the 
Project Premises, and 

(iii) the item of Project Property is to be absent from the Project Premises for a 
period in excess of ninety (90) days, subject, however, to any delays as a result of Force 
Majeure and in the event of emergencies or repairs. 

Notwithstanding the limitations set forth in paragraph (b)(iii) above, upon the occurrence of an 
unforeseen event or of any circumstance that, in the good faith business judgment of the Company, 
has precipitated an emergency condition necessitating the extension of the 90-day Temporary 
Removal period referred to in clause (iii) above, such Temporary Removal period may be extended 
for the period of, but not longer than, such emergency condition; provided, that the Company 
delivers written notice to the Agency of the event or circumstance precipitating such emergency 
condition, and use good faith diligent efforts to effect the return of the item of Facility Equipment to 
the Project Premises as expeditiously as possible under the circumstances. 

(c) Prior to the expiration of the Facility Equipment Retention Period as to any item of 
Project Property, the Company may remove, transfer, sell or otherwise dispose of such items from 
the Project Premises on a permanent basis ("Permanent Removals") and thereby acquire such item of 
Project Property from the Agency; provided that 

(i) the Company shall acquire for installation at the Project Premises a substitute 
or replacement item of property (the "Substitute Property") having equal or greater utility and 
capability (or having a comparable Jesser utility or capability if the business needs of the 
Company have diminished) as the item of Project Property being permanently removed from 
the Project Premises (the "Removed Property"), in which case title to such substitute or 
replacement item of property shall automatically belong to the Agency as part of the Project 
Property; provided, however, the Substitute Property shall not be acquired through the use of 
the Sales Tax Letter (Company) (and the utilization of Sales Tax Savings) if the Removed 
Property shall have been removed for use at a facility of the Company or any Affiliate thereof 
outside of the City; or 

(ii) if the Company shall seek to effect a Permanent Removal of Project Property 
for reasons other than as permitted in Section 4.2(c)(i) above, and such Permanent Removal 
is effected in accordance with a good faith business purpose on the part of the Company and 
not as part of any systematic or programmatic transfer of Project Property from the Project 
Premises, the Company may on an occasional and immaterial basis effect such Permanent 
Removal; provided, that prior to any such Permanent Removal the Company shall deliver (y) 
to the Agency, a certificate of an Authorized Representative of the Company confirming that 
such Permanent Removal is being effected in a manner and for a purpose consistent with the 
conditions permitting such Permanent Removal as provided above in this Section 4.2(c)(ii) 
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and not in violation of any other covenant, conditton or agreement on the part of the 
Company hereunder, and (z) to the Tax Collectmg Entity an amount, certified as correct by 
an Authorized Representative of the Company. of the Sales and Uses Taxes that would have 
been payable at the ume of ongtnal purchase based upon the fair market value of such ProJeCt 
Property at the ttme of its removal (but only to the extent, if any, that the aggregate value of 
ProJect Property removed pursuant to Permanent Removals during the same calendar year 
shall exceed $250,000. 

(d) Notwithstanding the foregoing, 

(i) the Company shall not effect Temporary Removals or Permanent Removals 
of Project Property from the Project Prenuses if any such removal would change the nature of 
the Project Property as a commerctal facility and as a qualified "project" as defined in and as 
contemplated by the Act, and 

(ii) the title to each item of Project Property shall be deemed automatically 
conveyed by the Agency to the Company, and such item of property shall no longer 
constitute Project Property, on the earliest of (x) the date upon which such item shall have 
been removed from the Project Premises in compliance with the terms of this Agreement, (y) 
the day following the third anniversary of that date upon which the item of Facility 
Equipment shall have been paid for or installed at the Project Premises (or the first 
anniversary with respect to Facility Equipment constituting computer software, computer or 
telecommunications equipment), or (z) that day upon which the item of Facility Equipment 
shall have been removed from the Project Premises in violation of the provisions of this 
Section 4.2 (and in which latter event, the Company shall be obligated to make payments to 
the Agency as provided herein); provided, however, no such automatic conveyance shall be 
deemed to have occurred if such conveyance would cause the Company to be in violation of 
the provisions of the last sentence of Section 4.2(a) hereof. Any Facility Equipment conveyed 
or deemed conveyed to the Company shall not be subject to the restrictions hereunder from 
and after the date of reconveyance from the Agency to the Company. 

(e) The removal from the Project Premises pursuant to the provisions of this Section 4.2 
shall not entitle the Company to any abatement or reduction in the amounts payable by the Company 
under this Agreement or any other Project Documents. 

(f) Subject to compliance with the foregoing provisions of this Section 4.2, the Company 
shall be authorized to act as agent of the Agency in effecting any trade or exchange of Project 
Property for a new item of property to thereby constitute Project Property. 

Section 4.3. Taxes, Assessments and Charges. 

(a) Taxes, Assessments and Charges on the Project Premises._The Company shall 
pay or cause to be paid by the Developer or its successors and assigns, pursuant to the provisions 
of the Prime Lease, when the same shall become due all taxes (other than those types of real 
estate taxes in substitution for which the Company shall have made PILOT Payments pursuant to 
the PILOT Agreement) and assessments, general and specific, if any, levied and assessed upon 
or against the Agency Owned Facility Realty, this Agreement, any estate or interest of the 
Agency or the Company in the Agency Owned Facility Realty, the Overlease Agreement or any 
estate or interest of the Agency or the Developer in the Agency Owned Facility Realty, or the 
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rentals or other payments hereunder or under the PILOT Agreement during the term of this 
Agreement, and all water and sewer charges, special district charges, assessments, Business 
Improvement District charges (if any) and other governmental charges and impositions 
whatsoever, foreseen or unforeseen, ordinary or extraordinary, under any present or future Ia\\, 
and charges for public or private utilittes or other charges incurred in the occupancy, use. 
operation, maintenance or upkeep of the Agency Owned Facility Realty, all of which are herein 
called "Impositions"; provided, however, that: 

(i) the obligation of the Company to pay those Imposttions as shall arise with 
respect to the Agency Owned Facility Realty shall be limited to the extent of the obligation of 
the Company under the Pnme Lease to pay the same, if any, it being expressly understood 
that the Company shall not be in default under this Agreement with respect to an Imposition, 
if the Company is not in default with respect thereto under the Prime Lease; and 

(ii) the obligation of the Company to pay those Impositions as shall arise with 
respect to (x) the Overlease Agreement or any estate or interest of the Agency or the 
Developer in the Agency Owned Facility Realty, (y) the interest of the Agency in this 
Agreement or the PILOT Agreement, or (z) the amounts payable hereunder or under the 
PILOT Agreement, shall not be limited by any present or future provision under the Prime 
Lease or any other agreement. 

The Agency shall promptly forward to the Company any notice, bill or other statement 
received by the Agency concerning any Imposition. The Company may pay any Imposition in 
installments if so payable by law, whether or not interest accrues on the unpaid balance. 

The Company acknowledges that the provisions of Section 412-a of the Real Property Tax 
Law of the State of New York and Section 874 of the General Municipal Law of the State of New 
York do not entitle the Agency to exemption from water and sewer charges, special assessments and 
special ad mlorem levies. 

It is further acknowledged and agreed by the Agency and the Company that, as between the 
Agency and the Company, the Company shall have the obligation to pay any and all Impositions. 

It is the intention of the Agency and the Company that the Agency Owned Facility Realty not 
be exempt from Impositions by reason of the Agency's ownership or leasehold interest therein. 

The Company may, at its sole cost and expense and in good faith, commence and prosecute 
proceedings to contest the amount or validity or application, in whole or in part, of any such 
Imposition (upon prior written notice to the Agency, if the interest of the Agency is subject to such 
Imposition); provided that (i) if the Company withholds payment, such proceeding shall suspend the 
execution or enforcement of any lien arising from the non-payment of such Imposition against the 
Agency Owned Facility Realty or any part thereof or any interest therein or in this Agreement or the 
PILOT Agreement of the Agency, the Company or against any of the rentals or other amounts 
payable under this Agreement, or the PILOT Agreement or, if such action does not stay the 
enforcement of such lien, the Company either obtains such a stay, or otherwise discharges such lien 
prior to the time that the Agency is foreclosed upon and defeased of its estate in the Agency Owned 
Facility Realty; and (ii) such contest shall not result in the Agency being in any reasonable danger of 
any criminal liability for failure to comply therewith; provided, however, if such contest could result 
in the Agency being in any reasonable danger for civil liability (including accrual of interest, fines 
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and/or penalties), (y) the Company shall deliver a written confirmation to the Agency that the 
Company shall indemnify and hold the Agency harmless for any claims, liabilities, costs or expenses 
as may derive with respect thereto, and (z) the Company shall deliver a certificate of an Authonzed 
Representative of the Company to the Agency to the effect that the Company meet a mimmum net 
worth of $200,000,000, or, if such is not the case, the Company shall provide to the Agency such 
secunty as the Agency may reasonably reqUire. 

(b) Taxes. Assessments and Charges on Facilitv Equipment. The Company shall pay or 
cause to be paid when the same shall become due all taxes and assessments, general and specific, if 
any, levied and assessed upon or against the Facility Equipment or any part thereof, this Agreement. 
any estate or interest of the Agency or the Company in the Facthty Equipment, or the rentals or other 
payments hereunder during the term of this Agreement, and all governmental charges and 
impositions whatsoever, foreseen or unforeseen, ordinary or extraordinary, under any present or 
future law, and charges for public or private utilities or other charges incurred in the use, operation, 
maintenance or upkeep of the Facility Equipment, all of which are herein called "Facility Equipment 
Impositions". The Agency shall have no responsibility for the payment of any Facility Equipment 
Impositions. The Company may pay or cause to be paid any Facility Equipment Impositions m 
installments if so payable by law, whether or not interest accrues on the unpa1d balance. 

The Company may at its sole cost and expense and in good faith commence and prosecute 
proceedings to contest the amount or validity or application, in whole or in part, of any such 
Imposition (upon prior written notice to the Agency, if the interest of the Agency is subject to such 
Imposition), provided that, (i) if the Company withholds payment, such proceeding shall suspend the 
execution or enforcement of any lien arising from the non-payment of such Facility Equipment 
Impositions or any part thereof or any interest therein or in this Agreement of the Agency or the 
Company or against any of the rentals or other amounts payable under this Agreement or if such 
action does not stay the enforcement of such lien, the Company either obtains such a stay, or 
otherwise discharges such lien prior to the time that the Agency is foreclosed upon and defeased of 
its estate in the Facility Equipment, or the Company determines that such action is not worth 
maintaining and such property is foreclosed upon with the pnor knowledge, (ii) such contest shall not 
result in the Agency being m any reasonable danger of any criminal liability for failure to comply 
therewith; provided, however, if such contest could result in the Agency being in any reasonable 
danger for civil liability (including accrual of interest, fines and/or penalties), (y) the Company shall 
deliver a written confirmation to the Agency that the Company shall indemnify and hold the Agency 
harmless for any claims, liabilities, costs or expenses as may derive with respect thereto, and (z) the 
Company shall deliver a certificate of an Authorized Representative of the Company to the Agency 
to the effect that the Company meets a minimum net worth of$200,000,000, or, if such is to the case, 
the Company shall provide to the Agency such security as the Agency may reasonably require. 

Section 4.4. Insurance. (a) At all times throughout the term of this Agreement, 
including without limitation during any period of improvement, construction, reconstruction or 
renovation of the Project Premises, the Company shall maintain or cause to be maintained 
insurance with respect to the Project Property, with insurance companies authorized to do 
business in the State, against such risks, loss, damage and liability (including liability to third 
parties) and for such amounts as are customarily insured against by other enterprises of like size 
and type as that of the Company, including, without limitation: 

(i) To the extent not covered by the public liability insurance referred to below, 
Owners & Contractors Protective Liability Insurance for the benefit of the Company and the 
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Agency in a minimum amount of S 15,000,000 aggregate coverage for personal injury and 
property damage whtch pohcy or polictes may be included under any ComprehcnsiYe 
General Liability Policy of the Company: 

(ii) Builders' All Risk insurance written on "100% builders' risk completed 
value, non-reportmg form" includmg coverage therein for "completiOn and/or premises 
occupancy" during any period of construction or reconstructiOn of the ProJect Property, and 
coverage for property damage msurance, all of which msurance shall mclude CO\ erage for 
removal of debris, insuring the improvements and betterment, facilities, fixtures and other 
property constituting a part of the Project Property against loss or damage to the Project 
Property by fire, lightnmg, vandalism, malictous mischief and other casualttes, with standard 
extended coverage endorsement covering penis of windstorm, bail, exposmg and smoke 
(except as limited in the standard form of extended coverage endorsement at the time in use 
in the State) at all times in an amount such that the proceeds of such insurance shall be 
sufficient to prevent the Company, the Developer or the Agency from becoming a co-insurer 
of any loss under the insurance policies but in any event in amounts equal to not less than 
80% of the actual replacement value of the Project Property; any such insurance shall not 
contain any provisions for a deductible or retention amount m excess of $50,000; 

(iii) Property insurance insuring the systems, machinery, equipment, facilit ies, 
fixtures and other property constituting a part of the ProJect Property against loss or damage 
to the Project Property by fire, lightning, vandalism, and malicious m1schief and with broad 
form coverage to include fi re, lightning, vandalism and malicious mischief and with standard 
extended coverage endorsement covering perils of windstorm, hail, explosion, aircraft, 
vehicles and smoke (except as limited in the standard form of extended coverage 
endorsement at the time in use in the State) at all times in an amount such that the proceeds 
of such insurance shall be sufficient to prevent the Company, the Developer or the Agency 
from becoming a co-insurer of any loss under the insurance policies but in any event in 
amounts equal to not less than 80% of the actual replacement value of the Project Property; 
any such insurance shall not contain any provisions for a deductible or retention amount in 
excess of$50,000, except for any deductible for Facility Equipment; 

(iv) Commercial General liability insurance in accordance with customary 
insurance practices for similar operations with respect to the Project Property and the 
business thereby conducted in a minimum amount of $15,000,000 which insurance (A) will 
also provide coverage of the Company's obligations of indemnity under Section 6.2 hereof 
(other than under Section 6.2(c) hereof to the extent not commercially reasonably available to 
the Company at no material increase in premium, and (B) may be effected under overall 
blanket or excess coverage policies of the Company, any such insurance shall not contain any 
provisions for a deductible or retention amount in excess of such deductibles or retention 
amounts as are customarily provided by other enterprises of like size and type as that of the 
Company but if the net worth of the Company shall be less than $200,000,000 then such 
deductible shall not exceed $50,000; notwithstanding the foregoing, the Company shall have 
no obligation to obtain environmental indemnity insurance in favor of the Agency so long as 
the Company maintains a net worth in excess of $200 million. In the event the Company's net 
worth is less than that amount, it will provide such coverage, only to the extent it is 
commercially reasonably available at no material increase in premium. 

(v) Workers' compensation insurance, disability benefits insurance and such 

-37-

"'Y:6J7566.10 



other forms of msurance which the Company, or the Agency are required by Jaw to provide 
covering loss resulting from injury, sickness, disabtlity or death of the employees of the 
Company. The Company shall require that all 1ts contractors and subcontractors shall 
maintain all forms or types of insurance with respect to their respect1ve employees reqUired 
by Jaw: and 

(vi) Such other customary msurance in such amounts and against such insurable 
hazards as the Agency from time to time may reasonably require prov1ded such coverage is 
reasonably available to the Company at commercially reasonable rates and 1s coverage that IS 
customarily obtained by facilities s1mliarly situated to the Project: and 

(b) All insurance required by SectiOn 4.4(a) above shall be procured and maintamed m 
financially sound and generally recognized responsible insurance companies authorized to write such 
insurance in the State, either (i) rated "XIIVA" or better by A.M. Best & Co., or (ii) reasonably 
approved by the Agency. 

(c) Each of the policies or binders evidencing the insurance required above to be 
obtained shall 

(i) designate the Company or the Developer in the case of clauses (a)(i), (ii) and 
(iii) above as the named insured and (except in the case ofworkers' compensation insurance) 
designate under the Comprehensive General Liab1lity Policy, the Agency as an additional 
insured and with respect to Property Insurance designate the Agency as a loss payee as its 
interest may appear; 

(ii) provide that all insurance proceeds with respect to loss or damage to the 
Project Property be endorsed and made payable to the Company; 

(iii) provide that there shall be no recourse against the Agency for the payment of 
premiums or commissions or (if such policies or binders provide for the payment thereof) 
additional premiums or assessments; 

(iv) provide that in respect of the interest of the Agency in such policies, the 
insurance shall not be invalidated by any action or inaction of the Company or any other 
Person and shall insure the Agency regardless of, and any losses shall be payable 
notwithstanding any act or negligence, including any breach of any condition, declaration or 
warranty contained in any such policy of insurance by the Agency, the Company or any other 
Person; the operation or use of the Project Property for purposes more hazardous than 
permitted by the terms of the policy; any foreclosure or other proceeding or notice of sale 
relating to the Project Property; or any change in the title to or ownership of all or any portion 
of the Project Property; 

(v) provide that such insurance shall be primary insurance without any right of 
contribution from any other insurance carried by the Agency to the extent that such other 
insurance provides the Agency with contingent and/or excess liability insurance with respect 
to its interest in the Project Property; 

(vi) provide that if the insurers cancel such insurance for any reason whatsoever, 
including the insured's failure to pay any accrued premium, or the same is allowed to lapse or 
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expire, or there be any reduction in amount, or any material change is made in the coverage, 
such cancellation, lapse, expiration, reduction or change shall not be etTec6ve as to the 
Agency until at least thirty (30) days after receipt by the Agency of wntten notice b)' such 
msurers of such cancellation, lapse. expiration or change; 

(vii) waive any right of subrogation of the msurers thereunder agamst the Agency 
to the extent that the Company has waived clatms against the Agency (as provided in 
subsection (i) below) and waive any right of the insurers to any setoff or counterclaim or any 
other deduction, whether by attachment or otherwise, in respect of any liability of the 
Agency; and 

(viii) contain such other terms and provisions as any owner or operator of factlttJes 
similar to the Project Property would, in the prudent management of properties, require to be 
contained in policies, binders or interim insurance contracts with respect to facilities similar 
to the Project Property owned by the Developer and operated by the Company or its 
Affiliates. 

(d) The Net Proceeds of any insurance received with respect to any loss or damage to the 
property of the Project Property shall be paid to the Developer or to the Company, as required by the 
Prime Lease, and applied in accordance with the provisions of the Prime Lease and Section 5.1 
hereof. 

(e) On the Lease Commencement Date, the Company shall deliver or cause to be 
delivered to the Agency, certificates of insurance evidencing compliance with the insurance 
requirements of this Section 4.4. At least seven (7) Business Days prior to the expiration of any such 
policy, the Company shall furnish the Agency with evidence that such policy has been renewed or 
replaced or is no longer required by this Agreement. 

(f) The Company or the Developer shall, at its own cost and expense, make all proofs of 
loss and take all other steps necessary or reasonably requested by the Agency to collect from insurers 
for any loss covered by any insurance required to be obtained by this Section 4.4. The Company 
shall not do any act, or suffer or permit any act to be done, whereby any insurance required by this 
Section 4.4 would or might be suspended or impaired. 

(g) THE AGENCY DOES NOT IN ANY WAY REPRESENT THAT THE 
INSURANCE SPECIFIED HEREIN, WHETHER IN SCOPE OR COVERAGE OR LIMITS OF 
COVERAGE, IS ADEQUATE OR SUFFICIENT TO PROTECT THE BUSINESS OR 
INTERESTS OF THE COMPANY OR ANY OTHER PERSONS. 

(h) The Company shall comply with the reporting provisions with respect to each 
insurance policy maintained hereunder. Except for workers compensation claims, the Company will 
give notice to the Agency for any claim, accident or loss reportable to the insurer that will exceed the 
policy's deductible limits. 

(i) The Company, its successors and assigns, waive any and all claims against the 
Agency, to the extent such claims are covered by insurance herein. This waiver is in addition to 
the protections afforded the Agency pursuant to Section 6.2 hereof, and is not intended to limit or 
disminish the indemnities afforded the Agency thereunder in any manner whatsoever. 
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Section 4.5. Advances bv Agencv. In the event the Company fails to make any 
payment or fails to perform or observe any obligation required of it under this Agreement. the 
Agency, after first delivering ten (1 0) days' prior written nottce to the Company of any such 
failure on its part (except in the event of an emergency condition which. in the reasonable 
judgment of the Agency. necessitates immediate action) may (but shall not be obligated to), and 
without waiver of any of the rights of the Agency under this Agreement or any other Project 
Document, make such payment or othenvise cure any failure by the Company to perform and 
observe its other obligations hereunder. All amounts so advanced therefor by the Agency shall 
become an additional obligation of the Company to the Agency, which amounts, together with 
interest thereon at the rate of twelve percent (12%) per annum from the date advanced, shall be 
paid by the Company promptly upon demand therefor by the Agency. Any remedy herein vested 
in the Agency for the collection of the rental payments or other amounts due hereunder shall also 
be available to the Agency for the collection of all such amounts so advanced. 

Section 4.6. Compliance with Law. (a) The Company agrees that it will, throughout 
the term of this Agreement and at its sole cost and expense, and subject to the provisions of 
Section 4.6(b) below, use and operate the Project Property (or promptly use good faith diligent 
efforts to cause all of their subtenants, users and operators to use and operate the Project Property 
in all material respects in compliance with all Federal, State and local statutes, codes, laws, acts, 
ordinances, orders, judgments, decrees, rules, regulations and authorizations, whether foreseen or 
unforeseen, whether ordinary or extraordinary (the "Legal Requirements"). Notwithstanding the 
foregoing, the Company shall not be responsible for the noncompliance by the Developer with 
any Legal Requirement: (i) if the Company has no right under the Prime Lease to compel the 
Developer to comply or cause compliance with such Legal Requirement; (ii) if the Developer is 
required, or the Company reasonably believes the Developer is required, under the terms of the 
Prime Lease to comply with such Legal Requirement, so long as the Company is exercising good 
faith diligent efforts to enforce such compliance; or (iii) if such non-compliance is the result of 
any action or failure to act on the part of the Developer (which action or failure to act is not a 
breach of any obligation of the Developer to the Company under the Prime Lease) or of any 
tenant (other than the Company, or any Affiliate thereof or a tenant, directly or indirectly, of the 
Company, or any Affiliate thereof) in any portion of the Project Premises or of any agent, 
contractor, officer, director, employee or servant of the Developer or of any such tenant. 

(b) The Company may contest in good faith the validity, existence or applicability of any 
Legal Requirement if (i) such contest shall not result in the Project Property or any material part 
thereof or interest therein being in any danger of being sold, forfeited or lost, (ii) such contest shall 
not result in the Company or the Agency being in any reasonably anticipated danger of any civil or 
criminal liability other than normal accrual of interest for failure to comply therewith, provided that 
the Company and/or the Developer agree to pay any interest accrual with respect thereto (iii) the 
Company or the Developer shall conduct such proceedings or contest or dispute diligently and in 
good faith and (iv) the Company shall keep the Agency advised as to the status of such proceedings 
or contest or dispute. If the Company or the Developer shall contest any Legal Requirement(s) and 
the Company so requests, the Agency, at the sole cost and expense of such Company, will reasonably 
cooperate in such contest to the extent that such cooperation is necessitated by reason of the 
Agency's fee or leasehold interest in the Project Premises (Facility Improvements.) 

(c) In the event the Company shall receive notice of non-compliance with any Legal 
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Requirement, the Company shall promptly deliver written notice of such non-compliance to the 
Agency accompanied with a statement of the action intended to be taken by the Company or the 
Developer vvtth respect thereto. 

(d) The provisions of this Section 4.6 are for the sole benefit of the Agency and the 
Company, and no other Person whatsoever shall be or be deemed to be a third party beneficiary 
thereof or hereof. 

(e) Notwithstanding the foregoing, the Company shall not be responsible for the 
contesting by the Developer of any Legal Requirement: (i) if the Company has no right under the 
Prime Lease to compel the Developer to comply or cause the Developer to conduct the contest 
with such Legal Requirement; (ii) if the Developer is required, or the Company reasonably 
believes the Developer is permitted, under the terms of the Prime Lease to contest such Legal 
Requirement, so long as the Company is exercising good faith diligent efforts to enforce such 
rights; or (iii) if such contest is the result of any action or failure to act on the part of the 
Developer (which action or failure to act 1s not a breach of any obligation of the Developer to the 
Company under the Prime Lease) or of any tenant (other than the Company, or any Affiliate 
thereof or a tenant, directly or indirectly, of the Company, or any Affiliate thereof) in any portion 
of the Project Premises (Facility lmprovements) or of any agent, contractor, officer, director, 
employee or servant of the Developer or of any such tenant. 
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ARTICLE V 
Damage, Destruction and Condemnation 

Section 5.1. Damage. Destruction and Condemnation of the Project Premises. (a) 
In the event that at any ttme during the term of this Agreement the whole or part of the ProJect 
Property shall be damaged or destroyed, or taken or condemned by a competent authority for any 
public use or purpose, or by agreement among the Agency, the Company and the Developer, or 
if the temporary use of the Project Premises shall be so taken by condemnation or agreement (a 
"Loss Event"): 

(i) the Agency shall have no obligation to rebuild, replace, repatr or restore the 
ProJect Premises, 

(ii) there shall be no abatement, postponement or reduction in the rents or other 
amounts payable by the Company under this Agreement or any other Project Document to 
which it is a party, 

(iii) the Company will promptly give wnnen notice of such Loss Event in excess 
of $500,000 to the Agency, general1y describing the nature and extent thereof; and 

(iv) the Company shall deliver prompt written notice to the Agency as to whether 
the Company and/or the Developer intends to rebuild, replace, repair or restore, or cause such 
rebuilding, replacement, repair or restoration of, such Project Property and whether the 
Company intends to continue its occupancy or abandon such Project Property, in which latter 
event the Agency shall convey to the Developer all of the Agency's right, title and interest in 
the portion of the Project Premises constituting Agency Owned Facility Realty as provided in 
Section 6.18 hereof. During the period between the occurrence of the Loss Event and the 
date upon which the Company shall deliver the above-stated written notice to the Agency, 
and in order to minimize any risks of harm to person or property, the Company shall cause 
the damaged or destroyed portion of the Project Premises to remain vacant and unoccupied, 
unless pursuant to the relevant Legal Requirements and the terms of the Prime Lease, the 
Company may partially occupy such portion. 

(b) Upon the occurrence of a Loss Event, the Net Proceeds derived therefrom with 
respect to the Project Property shall be applied as provided in the Prime Lease, and if not applicable, 
paid to the Company or the Developer, and in the event the Company or the Developer, as 
applicable, elects to restore all or any part of the Project Property, the Company (except to the extent 
provided in Section 5.l(e) hereof), shall at its own cost and expense (except to the extent paid from 
the Net Proceeds), either \ 

(y) cause ( 1) the portion of the Project Premises constituting Agency 
Owned Facility Realty and related Facility Improvements as shall be the subject of 
the Loss Event or portions thereof not to be rebuilt, replaced, repaired or restored as 
provided in clause (z) below) to revert to the Developer by terminating this 
Agreement with respect to such Agency Owned Facility Realty and thereby causing 
such reversion, and (2) the portion, if any, of the Project Premises constituting 
Developer Owned Leased Premises and related Facility Improvements as shall be the 
subject of the Loss Event (or so much of such premises not to be rebuilt, replaced, 
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repaired or restored as provided in clause (z) below) to cease to be leased to the 
Agency pursuant to the Company Lease, or 

(z) promptly and diligently replace. repair or restore the affected Project 
Premises and related Facility Improvements to their condition immediately prior to 
the Loss Event, or to a safe and lawful condition, regardless of whether or not the Net 
Proceeds derived from the Loss Event shall be sufficient to pay the cost thereof, and 
the Company or the Developer, as applicable, shall not by reason of payment of any 
such excess costs be entitled to any reimbursement from the Agency, nor shall the 
rent or other amounts payable by the Company under this Agreement, the PILOT 
Agreement or any other Project Document be abated, postponed or reduced. 

(c) All rebuilding, replacements, repairs or restorations of the Project Property by the 
Company (or the Developer, as the case may be) in respect of or occasioned by a Loss Event shall 

(i) automatically be deemed a part of the Project Property and owned by, or 
leased to, the Agency and be subject to the Prime Lease, the Company Lease and this 
Agreement and m the case of a portion of the Project Premises constitutmg Agency Owned 
Facility Realty be subject to the Overlease Agreement and the PILOT Agreement, 

(ii) be effected under the Agency's ownership and the provisions of this 
Agreement and such rebuilding, replacement, repair or restoration shall not change the nature 
of the Project Premises as a qualified "project" as defined in the Act, 

(iii) be effected with due diligence in a good and workmanlike manner, in 
compliance with a11 applicable legal requirements and be promptly and fully paid for in 
accordance with the terms ofthe applicable contract(s) therefor. 

(d) The Agency and the Company shall cooperate and consult with each other in all 
matters pertaining to the settlement, compromise, arbitration or adjustment of any claim or demand 
on account of any Loss Event, and the settlement, compromise, arbitration or adjustment of any such 
claim or demand shall, as between the Agency and the Company, be subject to the approval of the 
Company. 

(e) Notwithstanding anything contained herein to the contrary, if a11 or substantially a11 
of the Project Property sha11 be taken or condemned, or if the taking or condemnation renders the 
Project Property unsuitable for use by the Company as contemplated hereby, the Company shall 
exercise its option to terminate this Agreement as provided in Section 8.1 hereof 

(f) The Company shall be entitled to any insurance proceeds or condemnation award, 
compensation or damages attributable to the Company Property. 

(g) The Company hereby waives the provisions of Section 227 of the New York Real 
Property Law or any law of like import now or hereafter in effect. 

(h) Nothing contained in this Agreement shall be deemed to modify the obligations of the 
Company pursuant to the Prime Lease with respect to condemnation proceeds which Prime Lease 
sha11 control the use of condemnation proceeds. 
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(i) The Agency agrees that it will not submit a claim for compensation in the event of 
a condemnatiOn of all or part of the Agency Owned Facility Realty or the Facility Equipment. 

Section 5.2. Damage, Destruction and Condemnation of the Facilitv Equipment. (a) 
In the event that at any time during the term of this Agreement the whole or any part of the 
Facility Equipment shall be damaged or destroyed, or taken or condemned by a competent 
authority for any public use or purpose, or by agreement between the Agency (with the consent 
of the Company) and those authorized to exercise such right, or if the temporary use of all or any 
part of the Facility Equipment shall be so taken by condemnation or agreement (a "Loss Event"): 

(i) the Agency shall have no obligation to replace, repair or restore the 
Facility Eqmpment, 

(ii) there shall be no abatement, postponement or reduction in the rent or 
other amounts payable by the Company under this Agreement, and 

(iii) the Company will promptly give notice of such Loss Event to the 
Agency, generally describing the nature and extent thereof. 

(b) Upon the occurrence of a Loss Event, as between the Agency and the Company, the 
Net Proceeds derived therefrom with respect to the Facility Equipment shall be patd to the Company, 
and the Company shall elect (by written notice to the Agency), as to each item of damaged or 
destroyed Facility Equipment, to either 

(i) promptly and diligently replace, repair or restore the Facility 
Equipment to substantially its condition immediately prior to the Loss Event, or to a 
condition of at least equivalent utility, regardless of whether or not the Net Proceeds derived 
from the Loss Event shall be sufficient to pay the cost thereof. and the Company shall not by 
reason of payment of any such excess costs be entitled to any reimbursement from the 
Agency or any other Person, nor shall the rent or other amounts payable by the Company 
under this Agreement be abated, postponed or reduced, or 

(ii) discard or otherwise dispose of such item for use other than by the 
Company or Affiliates, and not replace, repair or restore the same. 

(c) Any replacement, repair or restoration of the Facility Equipment shall 

(i) automatically be deemed a part of the Facility Equipment and owned 
by the Agency, and be subject to this Agreement (except such Facility Equipment will not be 
subject to a new retention period unless the repair, replacement or restoration is effected with 
Sales Tax Savings (Company), 

(ii) not change the nature of the Project Premises as a qualified "project" 
as defined in the Act, and 

(iii) be effected with due diligence in a good and workmanlike manner, in 
compliance in all material respects with all applicable Legal Requirements and be promptly 
and fully paid for by the Company in accordance with the terms of the applicable contracts(s) 
therefor. 
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(d) The Agency and the Company shall cooperate and consult with each other in all 
matters pertainmg to the settlement, compromtse, arbitration or adjustment of any claim or demand 
on account of any Loss Event. but the settlement. compromtsc. arbitration or adJUStment of any such 
claim or demand shall be decided by, and, as between the Agency and the Company paid to. the 
Company. The Agency shall, at the sole cost and expense of the Company, cooperate with the 
Company m the settlement, compromise, arbitration or adjustment of any such claim or demand and 
shall execute such documents as shall be reasonably necessary to accomplish the same. 
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ARTICLE VI 
Particular Covenants 

Section 6.1. Dissolution or '\1erger of the Companv; Restrictions on the Companv. 
The Company hereby covenants and agrees that, at all times during the term of this Agreement. it 
will (i) maintain its existence, (ii) continue to be subject to service of process in the State of New 
York and either be organized under the laws of the State of New York or the laws of any other 
state of the United States and duly qualified to do business in the State of New York, (iii) not 
liquidate, wind-up, dissolve or otherwise dispose of all or substantially all of its property. 
business or assets, and (iv) not consolidate with or merge into another corporation or another 
legal entity or permit one or more other legal entities to consolidate with or merge into it. 
Notwithstanding the provisions of the immediately precedmg sentence, the Company may. 
however, without violating the foregoing, upon prompt written notice to the Agency after the 
initial public disclosure concerning such transaction, consolidate with or merge into another 
corporation or other legal entity, or permit one or more other legal entities to consolidate with or 
merge into it, or sell or otherwise transfer all or substantially all of its property, business or assets 
to another such corporation or other legal entity (and thereafter liquidate, wind-up or dissolve or 
not, as the Company may elect) if (i) the Company is the surviving, resulting or transferee legal 
entity, or (ii) in the event that the Company is not the surviving, resulting or transferee legal 
entity, such other legal entity (A) is solvent and subject to service of process in the State and 
duly qualified to do business in the State, (B) is not, nor is it an Affiliate of, a Prohibited Person, 
(C) is engaged in the Company Business, (D) assumes in writing all of the obligations of the 
Company contained in this Agreement and in each other Project Document to which the 
Company shall be a party, and, in the Opinion of Counsel delivered to the Agency, such 
corporation or other legal entity shall be bound by all of the terms of this Agreement and of each 
other Project Document to which the Company shall be a party, and (E) in the opinion of an 
Independent Accountant (which may take the form of a published financial statement) delivered 
to the Agency, has a net worth (as determined in accordance with generally accepted accounting 
principles) after the merger, consolidation, sale or transfer at least equal to the lesser of (x) the 
net worth of the Company immediately prior to such merger, consolidation, sale or transfer or (y) 
$200,000,000. 

The Company further covenants and agrees that at all times during the term of this 
Agreement, it is and will continue to be duly qualified to do business in the State, and any 
corporation or other entity succeeding to the rights of the Company under this Agreement shall be 
and continue to be duly qualified to do business in the State. 

Section 6.2. Indemnity. (a) The Company shall at all times defend, protect, and hold \ 
the Agency and any director, member, officer, employee, servant or agent thereof and persons 
under the Agency's control or supervision (collectively, the "Indemnified Parties" and each an 
"Indemnified Party") harmless of, from and against any and all claims (whether in tort, contract 
or otherwise), demands, costs, expenses (including, without limitation, attorneys' fees and court 
costs) and liabilities for losses, damage, injury and liability of every kind and nature and 
however caused, and taxes (of any kind and by whomsoever imposed), arising during the term of 
this Agreement upon, about or in connection with the Facility Improvement Project, the 
Equipment Project or the Project Property or resulting from, arising out of, or in any way 
connected with (i) the financing of the costs of the Facility Improvement Project, (ii) the 
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planning, design, acquisition, leasing, licensing, equipping, installation, maintenance, repair or 
replacement of the Project Property or the Facility Improvement Project or any part thereof or 
the effecting of any work done with respect to the Project Property or the Facllit) Improvement 
Project, (iii) failure by the Company or the Developer (or any other Person operating or usmg the 
Project Property or any part thereof) to comply with any Legal Requirement; (iv) comphance 
with any Legal Requirement imposed upon the Company, or the Indemnified Parties (v) any 
defects (whether latent or patent) in the Project Property or the Facility Improvement Project or 
any part of either thereof, (vi) the maintenance, repair, replacement, restoration, renovation, 
improvement, rebuilding, upkeep, use, occupancy, ownership, leasing, subletting. licensing. 
sublicensing or operation of the Project Property or the Facility Improvement Project or any 
portion of either thereof, (vii) this Agreement, the Overlease Agreement, the PILOT Agreement, 
the Sales Tax Letters, or any other Project Document, or other document or instrument required 
to be delivered in connection herewith or therewith or the enforcement of any of the terms or 
provisions hereof or thereof or the transactions contemplated hereby or thereby. The foregoing 
indemnification shall not apply to an Indemnified Party with respect to any losses arising from 
gross negligence or willful misconduct of such Indemnified Party. No Indemnified Party shall 
be liable for any damage or injury to the person or property of the Company or any Affiliate or 
their respective directors, officers, employees, agents or servants or persons under the control or 
supervision of the Company or such Affiliate or any other Person who may be about the Project 
Property or involved with the Project Property or the Facility Improvement Project due to any act 
or negligence of any Person other than, with respect to any such Indemnified Party, the gross 
negligence or willful misconduct of such Indemnified Party. 

(b) The Company releases each Indemnified Party from, and agrees that no Indemnified 
Party shaJJ be liable for, and agrees to indemnify and hold each Indemnified Party harmless against, 
any expense, loss, damage, injury or liability incurred because of any lawsuit commenced as a result 
of action taken by such Indemnified Party with respect to any of the matters set forth in subdivisions 
(i) through (vii) of Section 6.2(a) hereof or at the direction of the Company or any Affiliate thereof. 
The foregoing indemnification shall not apply to an Indemnified Party with respect to any losses 
arising from gross negligence or willful misconduct of such Indemnified Party. Any Indemnified 
Party shall promptly notify the Company in writing of any claim or action brought against such 
Indemnified Party in which indemnity may be sought against the Company pursuant to this Section 
6.2; such notice shall be given in sufficient time to allow the Company to defend or participate in 
such claim or action. However, the failure to give such notice in sufficient time shall not constitute a 
defense hereunder or in any way impair the obligations of the Company under this Section 6.2, if (x) 
the Indemnified Party shall not have had knowledge or notice of such claim or action, or (y) the 
Company's ability to defend such claim or action shall not thereby be materially impaired. In the 
event, however, that (i) the Indemnified Party shall not have timely notified the Company of any 
such claim or action, (ii) the Company shall not have had knowledge or notice of such claim or 
action, and (iii) the Company's ability to defend or participate in such claim or action is materially 
impaired by reason of not having received timely notice thereof from the Indemnified Party, then the 
Company' obligation to so defend and indemnify shall be qualified to the extent (and only to the 
extent) of such material impairment. 

(c) In addition to and without limitation of all other representations, warranties and 
covenants made by the Company under this Agreement, the Company further represents, warrants 
and covenants that the Company has not used and will not use Hazardous Materials (as defined 
hereinafter) on, from, or affecting the Project Premises in any manner which violates Federal, state or 
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local laws, ordinances, rules or regulations governing the use, storage, treatment, transportation, 
manufacture, refinement, handling, production or disposal of Hazardous Materials, and that, to the 
Company's knowledge, the ProJect Premtses does not contain any Hazardous Materials which are or 
have been used in any manner which violates Federal. state or local laws. ordmances, rules or 
regulations governing the use, storage, treatment, transportation, manufacture, refinement, handling, 
productiOn or disposal of Hazardous Matenals. Without limiting the foregomg, the Company shall 
not cause or permit the Project Property or any part thereof to be used to generate, manufacture, 
refine, transport, treat, store, handle, dispose, transfer, produce or process Hazardous Materials, 
except in compliance with all applicable Federal, state and local laws or regulations, nor shall the 
Company cause or permit, as a result of any mtentional or unintentional act or omtssion on the part of 
the Company, any Affiliate, or any tenant or subtenant of the Company, a release of Hazardous 
Materials onto the Project Property or any portion thereof or onto any other property from the Project 
Property in violation of any environmental law or regulation thereof. The Company shall comply 
with, and exercise good faith diligent efforts to ensure compliance by Affiliates and all tenants or 
subtenants of the Company at the Project Premises with all applicable Federal, state and local laws, 
ordinances, rules and regulations as may relate to the Project Property, whenever and by whomever 
triggered, and shall obtain and comply with, and exercise good faith diligent efforts to ensure that all 
tenants or subtenants of the Company at the Project Premises obtain and comply w1th, any and all 
approvals, registrations or permits required thereunder. The Company shall (i) to the extent required 
by law take such action as is necessary to clean up and remove all Hazardous Materials, on, from, or 
affecting the Project Premises (y) in accordance with all applicable Federal, state and local laws, 
ordinances, rules and regulations, and (z) in accordance with the orders and directives of all Federal, 
state and local governmental authorities (except to the extent contested in good faith and provided the 
Company shall have provided adequate reserves therefor and except to the extent that Developer has 
the obligation to take such actions under the terms of the Prime Lease), and (ii) defend, indemnify, 
and hold harmless the Agency from and against any claims, demands, penalties, fines, liabilities, 
settlements, damages, costs, or expenses of whatever kind or nature, known or unknown, contingent 
or otherwise, arising out of, or in any way related to, (w) the presence, disposal, release, or threatened 
release of any Hazardous Materials which are on, from, or otherwise at the Project Property; (x) any 
personal injury (including wrongful death) or property damage (real or personal) arising out of or 
related to such Hazardous Materials; (y) any lawsuit brought or threatened, settlement reached, or 
government order relating to such Hazardous Materials, and/or (z) any violation of laws, orders, 
regulations, requirements or demands of government authorities made in accordance with 
environmental laws and regulations, or any requirements of the Agency made in accordance with 
environmental laws and regulations, which are based upon or in any way related to such Hazardous 
Materials including, without limitation, reasonable attorney and consultant fees, investigation and 
laboratory fees, court costs, and litigation expenses. For purposes of this paragraph, "Hazardous 
Materials" includes, without limitation, any flammable explosives, radioactive materials, hazardous 
materials, hazardous wastes, hazardous or toxic substances or related materials defined in the \ 
Comprehensive Environmental Response, Compensation, and Liabi lity Act of 1980, as amended ( 42 
U.S.C. Sections 9601, et seq.), the Hazardous Materials Transportation Act, as amended (49 U.S.C. 
Sections 1801 et seq.), the Resource Conservation and Recovery Act, as amended (42 U.S.C. 
Sections 6901, et seq.), and in the regulations adopted and publications promulgated pursuant thereto, 
or any other Federal, state or local environmental law, ordinance, rule, or regulation. The provisions 
of this paragraph shall be in addition to any and all other obligations and liabilities that the Company 
may have to the Agency at common law, and the indemnifications, releases and hold harmless 
provisions set forth herein shall survive the termination of this Agreement. 

(d) The indemnifications and protections set forth in this Section 6.2 shall be extended, 

-48-

NY:637566.10 



with respect to each Indemnified Party, to its members, directors, officers, employees. agents and 
servants and persons under such Indemnified Party's control or supervisiOn. 

(e) To effectuate the purposes of this Section 6.2, the Company will provide for and 
insure, in the public liability policies reqUired in Sect10n 4.4 hereof, not only 1ts O'h'TI liability in 
respect of the matters therem mentioned but also the liab1hty to the Indemnified Parties pursuant to 
this SectiOn 6.2 provided that the obligation of the Company to provide insurance with respect to its 
liability under Section 6.2(c) hereof shall be effective only to the extent that such insurance is 
available on a commercially reasonable basis. Anything to the contrary m this Agreement 
notwithstandmg, the indemnification covenants of the Company contained m th1s Sectlon 6.2 shall 
remain m full force and effect after the termination of th1s Agreement unt1l the later of (1) the 
exp1rat10n of the period stated in the applicable statute of limitations during which a claim or cause of 
action may be brought and (ii) payment in full or the satisfaction of such claim or cause of action and 
of all expenses and charges incurred by any Indemnified Party relating to the enforcement of the 
provisions herein specified. 

(f) For the purposes of this Section 6.2, neither the Company nor any Affiliate thereof 
shall be deemed an employee, agent or servant of the Agency or a person under the Agency's control 
or supervision. 

(g) Notwithstanding any prov1s1on herein to the contrary, the indemnifications and 
protections set forth in this Section 6.2 shall not extend to an (y) Indemnified Party if and to the 
extent that the loss, damage, injury or liability arises or shall have arisen from the gross negligence or 
willful misconduct of such Indemnified Party or (z) to the Agency, if (and to the extent that) the loss, 
damage, injury or liability occurs on, in or about or relates many way to any portion of the Project 
Building other than the Project Premises in which the Agency shall have an interest (for reasons 
other than the Project). 

Section 6.3. Compensation and Expenses of Agency. (a) The Company shall pay the 
reasonable costs and expenses of the Agency to the extent the same shall constitute Extraordinary 
Costs of Administration, together with any reasonable fees and disbursements incurred by the 
Agency's Project Counsel and General Counsel in performing services for the Agency in connection 
with this Agreement, the Company Sales Tax Letters, the Developer Sales Tax Letters, the Developer 
Project Documents or any other Project Document. 

(b) On the Lease Commencement Date, the Company shall pay to the Agency, and the 
Agency acknowledges receipt of a financing fee in the amount of $391,618, of which $48,484 of 
such fee has been received by the Agency prior to the date hereof. The Company further agrees to 
pay, as an annual administrative servicing fee to the Agency, the amount of $1,000 payable upon the \ 
Lease Commencement Date and on every anniversary of the Lease Commencement Date until the 
termination of this Agreement. 

Section 6.4. Retention of Interest in Project Propertv. The Agency shall not sell, assign, 
encumber (other than Permitted Encumbrances), convey or otherwise dispose of its interest in the 
Project Property or any part thereof or interest therein during the term of this Agreement, except as 
set forth in Sections 5.1, 7.2 and 8.2 hereof, or except as provided in the PILOT Agreement, without 
the prior written consent of the Company and any purported disposition without such consent shall be 
void. 
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Section 6.5. Financial Statements; No Default Certificates. (a) Upon request of the 
Agency, the Company shall deliver to the Agency a certificate of an Authorized Representative of 
the Company certtfymg {1) that the insurance the Company mamtains complies With the provisions of 
Section 4.4 of this Agreement, that such msurance has been in full force and effect at all times during 
the preceding F1scal Year of the Company, and that duplicate copies of all policies or certificates 
thereof have been filed w1th the Agency and are in full force and effect, (ii) the Agency has been 
vested w1th valid leasehold title to all Facility Improvements and has a valid leasehold interest in all 
other Facility Improvements and that all property constituting the Project Premises IS subject to the 
leasehold interest of this Agreement, (iii) that the Agency has been vested with valid title to all items 
of Facility Equipment and that all property constituting the Current Project Property 1s subject to the 
leasehold mterest of this Agreement, (iv) that no item of Facility Equipment has been removed from 
the ProJect Premises except in accordance with Sections 4.2 or 5.2 hereof, and (v) whether the 
Company has availed itself of the benefits of the Sales Tax Letter (Company) in compliance with the 
requirements of the Sales Tax Letter (Company). In addition, upon twenty (20) days prior request by 
the Agency, the Company will execute, acknowledge and deliver to the Agency a certificate of an 
Authorized Representative of the Company as to whether any default shall exist on the part of the 
Company in those provisions of this Agreement as shall be the subject of the request (which request 
must be specific in nature), and if so, the details thereof and the action proposed to be taken by the 
Company to cure the same. 

(b) The Company shall promptly notify the Agency of the occurrence and continuance of 
any Event of Default or any event which with notice and/or lapse of time would constitute an Event 
of Default under this Agreement of which it has knowledge. Any notice required to be given 
pursuant to this subsection shall be signed by an Authorized Representative of the Company and set 
forth a description of the default and the steps, if any, being taken to cure said default. If no steps 
have been taken, the Company shall state this fact in the notice. 

(c) Upon written request of the Agency, the Company shall furnish to the Agency, as 
soon as available and in any event within ninety (90) days after the close of the prior Fiscal Year of 
the Company, a copy of the annual audited financial statements of the Company (including balance 
sheet, financial position, earnings and retained earnings statements) for the most recently completed 
Fiscal Year, prepared in accordance with generally accepted accounting principles, certified by an 
Independent Accountant. In addition, upon twenty (20) days prior written request by the Agency 
specifically citing one or more sections of this Agreement, the Company will execute, acknowledge 
and deliver to the Agency a certificate of an Authorized Representative of the Company either stating 
that to his/her knowledge no default or breach exists under such sections hereof or describing with 
specificity each such default or breach of which he/she has knowledge. 

Section 6.6. Discharge of Liens. (a) If any lien, encumbrance or charge is filed or \ 
asserted, or any judgment, decree, order, levy or process of any court or governmental body is 
entered and attached, made or issued against any of the Project Property or the Agency's fee or 
leasehold interest therein (such liens, encumbrances, charges, judgments, decrees, orders, levies, 
processes and claims being herein collectively called "Liens"), or any claims, whether or not valid, is 
made against the Project Property or any part thereof or the Agency's fee or leasehold interest 
therein, the Company or against any of the rentals or other amounts payable under this Agreement or 
the PILOT Agreement or any of the interests of the Company under this Agreement, the PILOT 
Agreement or under any other Project Document other than Liens granted by any of the Agency, the 
Company, or the Developer in Facility Improvements to secure the financing or refinancing thereof 
as provided in Section 6.22 hereof, Liens for Impositions (as defined in Section 4.2 hereof) not yet 
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payable, Penmtted Encumbrances, or Liens being contested as permitted by Section 6.6(b) hereof, 
the Company forthwith upon rece1pt of notice of the filing, assertion, entry or 1ssuance of such L1en 
(regardless of the source of such notice) shall give wntten notice thereof to the Agency and take all 
act1on (including the payment of money and/or the securing of a bond) at its own cost and expense as 
may be necessary or appropriate to obtain the discharge in full thereof and to remove or nullify the 
bas1s therefor. Nothing contamed in this Agreement shall be construed as const1tutmg the express or 
Implied consent to or permiSSIOn of the Agency for the performance of any labor or sen·1ces or the 
furnishing of any matenals that would g1ve rise to any Lten agamst the Agency's interest m the 
Project Property or the rentals or other amounts payable under this Agreement or any other Project 
Document. 

(b) The Company may at its sole cost and expense contest (after pnor ~ntten not1ce to 
the Agency), by appropnate action conducted in good faith and w1th due diligence, the amount or 
validity or application, in whole or in part, of any Lien, if (1) such proceeding shall suspend the 
execution or enforcement of such Lien against the Project Property or any portion thereof or interest 
therein or against the Agency or the Company or against any of the rentals or other amounts payable 
under this Agreement or any other Project Document, (2) neither the Project Property nor any portion 
thereof or interest therein would be in any danger of being sold, forfeited or lost, and (3) neither the 
Company nor the Agency would be in any danger of any criminal or civil liability for failure to 
comply therewith. 

(c) At the written request of the Agency, the Company shall provide to the Agency all 
reasonable information as may be requested with respect to any Lien (as described in Section 6.5(a) 
hereof), the status thereof, the amount in dispute, and the action taken or proposed to be taken by the 
Company in connection therewith. 

Section 6.7. Agencv's Authoritv; Covenant of Quiet Enjoyment. The Agency covenants 
and agrees that it has full right and lawful authority to enter into this Agreement for the full term 
hereof, and that, subject to the terms and provisions of the Prime Lease and other Permitted 
Encumbrances, so long as an Event of Default shall not exist hereunder, the Company shall have, 
hold and enjoy, during the term hereof, peaceful, quiet and undisputed possession of the Project 
Property without molestation or disturbance by or from the Agency or any Person claiming through 
the Agency, subject to Permitted Encumbrances. The Company covenants and agrees that the 
Agency shall have, hold and enjoy, during the term hereof, peaceful, quiet and an undisputed 
leasehold interest in the Project Property, and the Company (at the sole cost and expense of the 
Company) shall from time to time take all necessary action to that end, subject to Permitted 
Encumbrances. 

Section 6.8. No Warrantv of Condition or Suitabilitv. THE AGENCY HAS NOT 
MADE AND MAKES NO REPRESENTATION OR WARRANTY WHATSOEVER, EITHER 
EXPRESS OR IMPLIED, WITH RESPECT TO THE MERCHANTABILITY, CONDITION, 
FITNESS, DESIGN, OPERATION OR WORKMANSHIP OF ANY PART OF THE PROJECT 
PROPERTY ITS FITNESS FOR ANY PARTICULAR PURPOSE, THE QUALITY OR 
CAPACITY OF THE MATERIALS IN THE PROJECT PREMISES, OR THE SUIT ABILITY OF 
THE PROJECT PROPERTY FOR THE PURPOSES OR NEEDS OF THE COMPANY OR ANY 
OTHER PERSON. THE COMPANY ACKNOWLEDGES THAT THE AGENCY IS NOT THE 
MANUFACTURER OF THE PROJECT PROPERTY NOR THE MANUFACTURER'S AGENT 
NOR A DEALER THEREIN. THE COMPANY SHALL NOT ASSERT ANY CLAIM AGAINST 
THE AGENCY ON THE BASIS THAT THE PROJECT PROPERTY IS NOT SUITABLE OR FIT 
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FOR ITS PURPOSES. THE AGENCY SHALL NOT BE LIABLE IN ANY MANNER 
WHATSOEVER TO THE COMPANY OR ANY OTHER PERSON FOR ANY LOSS, DAMAGE 
OR EXPENSE OF ANY KIND OR NATURE CAUSED, DIRECTLY OR INDIRECTLY, BY THE 
PROJECT PROPERTY OR THE USE OR MAINTENANCE OF ANY THEREOF OR THE 
FAILURE OF OPERATION OF ANY THEREOF, OR THE REPAIR, SERVICE OR 
ADJUSTMENT OF ANY THEREOF, OR BY ANY DELAY OR F AlLURE TO PROVIDE ANY 
SUCH MAINTENANCE, REPAIRS, SERVICE OR ADJUSTMENT, OR BY ANY 
INTERRUPTION OF SERVICE OR LOSS OF USE OF ANY THEREOF OR FOR ANY LOSS OF 
BUSINESS HOWSOEVER CAUSED. 

Section 6.9. Subtenant Surve\', The Company shall file with the Agency by January I of 
each year, commencing January 1, 2005, a certificate of an Authorized Representative with respect to 
all tenancies in effect at the Project Premises, in the form attached hereto as Schedule C. 

Section 6.10. Emplovment Information, Opportunities and Guidelines. (a) On August 
1 of each year, commencing August 1, 2003, until the termination of this Agreement the Company 
shall submit to the Agency an employment report relatmg to the period commencing July 1 of the 
previous year and ending June 30 of the year of the obligation of the fihng of such report, 
substantially in the form of Schedule D hereto, certified as to accuracy by the Company. 

(b) The Company shall ensure that all employees and applicants for employment by the 
Company or its Affiliates with regard to the Project are afforded equal employment opportunities 
without discrimination. Except as is otherwise provided by collective bargaming contracts or 
agreements, new employment opportunities created as a result of the Project shall be listed with the 
New York State Department of Labor Community Services Division, and with the administrative 
entity of the service delivery area created by the Federal Job Training Partnership Act (P.L. No. 
97-300) in which the Project is located. Except as is otherwise provided by collective bargaining 
contracts or agreements, the Company agrees, where practicable, to first consider, and cause each of 
its Affiliates at the Project Premises to first consider, persons eligible to participate in the Federal Job 
Training Partnership (P.L. No. 97-300) programs who shall be referred by administrative entities of 
service delivery areas created pursuant to such act or by the Community Services Division of the 
New York State Department of Labor for such new employment opportunities. 

(c) The Company hereby authorizes any private or governmental entity, including but 
not limited to The New York State Department of Labor ("DOL"), to release to the Agency and/or 
the New York City Economic Development Corporation ("EDC"), and/or to the successors and 
assigns of either (collectively, the "Information Recipients"), any and all employment information 
under its control and pertinent to the Company and the employees of the Company to enable the 
Agency and/or EDC to comply with its reporting requirements required by New York City Local \ 
Law 69 and any other applicable laws, rules or regulations. In addition, upon the Agency's request, 
the Company shall provide to the Agency any employment information in the possession of the 
Company or its Affiliates which is pertinent to the Company and the employees of the Company to 
enable the Agency and/or EDC to comply with its reporting requirements required by New York City 
Local Law 69 and any other applicable laws, rules or regulations. Information released or provided 
to Information Recipients by DOL, or by any other governmental entity, or by any private entity, or 
by the Company or its Affiliates, or any information previously released as provided by all or any of 
the foregoing parties (collectively, "Employment Information") may be disclosed by the Information 
Recipients in connection with the administration of the programs of the Agency, and/or EDC, and/or 
the successors and assigns of either, and/or The City of New York, and/or as may be necessary to 
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comply with law; and, without limiting the foregoing, the Employment Information may be included 
in (x) reports prepared by the Information Recipients pursuant to New York Ctty Local Law 69 of 
1993, (y) other reports requtred of the Agency, and (z) any other reports required by law. Thts 
authorization shall remam in effect throughout the Term of this Agreement. 

(d) Nothing in this Section shall be construed to require the Company to violate any 
existmg collective bargammg agreement wtth respect to hiring new employees. 

Section 6.11. Confidentialitv. The Agency and the Company mutually covenant and 
agree, to the maximum extent permitted by applicable law, to maintain, and to cause each of Its 
officers, directors, employees, agents, attorneys and advisors to mamtain, the stnct 
confidentiality of this Agreement, the information furnished to the Agency pursuant to 
Section 6.5 hereof, the transactions contemplated by this Agreement and the underlying Benefits, 
and all other discussions, transmissions, communications, negotiations, instruments, documents 
and memoranda connected with the transactions contemplated hereunder and thereunder (the 
"Project Materials"), other than the Sales Tax Letters, which may be exhibited to others for the 
purposes therein stated; provided, however, that after the Lease Commencement Date, the 
Agency shall have the option to disclose any and all Project Materials upon a determination by 
the Agency in its sole discretion that such information may be, or is required to be, disclosed 
under applicable law, including but not limited to Article 6- Freedom of Information Law, of the 
New York Public Officers Law. The Agency shall give the Company notice of the request for 
disclosure so that the Company may advise the Agency whether it believes that such disclosure 
is warranted under current law. The Company may disclose the terms hereof to the Developer 
and its lenders. The Company may also disclose the terms and conditions of the Project 
Documents to its advisors, accountants, consultants and to any prospective Merger or 
Acquisition partners, or to any prospective purchasers of the Company's interest in the Agency 
Owned Facility Realty who agree to treat such information on a confidential basis. 

Section 6.12. Further Assurances. The Company and the Agency each covenant and 
agree that they will do, execute, acknowledge and deliver or cause to be done, executed, 
acknowledged and delivered such further acts, instruments, conveyances, transfers and 
assurances, at the sole cost and expense of the Company (to the extent same shall constitute 
Extraordinary Costs of Administration), as the Agency or the Company reasonably deem 
necessary or advisable for the implementation, effectuation, correction, confirmation or 
perfection of this Agreement and any rights of the Agency or the Company hereunder, or under 
any other Project Document. 

Section 6.13. Project Registry (Facility Equipment). The Agency shall maintain the \ 
Project Registry (Facil ity Equipment), which shall be available for inspection during Agency 
regular business hours upon reasonable request therefor by the Company. On the Lease 
Commencement Date and on August I of each year during the Term of this Agreement 
commencing August 1, 2002, the Company shall deliver to the Agency, a certificate of an 
Authorized Representative of the Company, in the form of Schedule A hereto, certifying the 
deletions and other updates that should be made to the Project Registry (Facility Equipment) so 
that such registry shall constitute (taking into consideration such additions and deletions and all 
previously certified additions and deletions) an accurate and complete description of the property 
comprising the Facility Equipment. 
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All such Facility Equipment acquired shall be enumerated in sufficient detail for accurate 
identification (as to date of acquisition, vendor, location, physical description, serial number (tf 
appltcable and to the extent available), pnce and the amount of sales and use tax exemptions afforded 
to the Company in connection with such acquisitiOn) in the ProJect Regtstry (Factlity Equipment). 

Section 6.14. Annual Filing Regarding Sales Tax Exemption. The Company shall, on 
February 28, 2002 and each February 28 thereafter until the earlier of (i) the termination of this 
Agreement, or (ii) the first February 28th following the date upon which the Company shall 
realize the Maximum Sales Tax Amount (Company), annually file a statement (Form ST-340 or 
any successor or additional mandated form in the form attached hereto as Schedule E) with the 
New York State Department ofTaxation and Finance, on a fom1 and in a manner as is prescribed 
by the Commissioner of the New York State Department of Taxation and Finance, of the value 
of all sales and use tax exemptions claimed by the Company, including, but not limited to, 
consultants or subcontractors of such agents, under the authority granted pursuant to Second 
Preliminary Sales Tax Letter, the Sales Tax Letter (Company) or this Agreement. Concurrently 
with the filing of such statement, the Company shall deliver a copy of same to the Agency. 
Should the Company fail to comply with the foregoing requirements to the extent required and at 
the times prescribed by applicable rules and regulations (in each case beyond any applicable 
grace or cure provisions promulgated by the New York State Department of Taxation and 
Finance), the Company shall immediately (i) cease to be the agent for the Agency in connection 
with the Project (such agency relationship being deemed to be immediately revoked) without any 
further action of the parties, and (ii) stop using the Sales Tax Letter (Company), and the Agency 
shall have no liability (whether pecuniary or otherwise) for any failure of the Company to realize 
sales and/or use tax exemptions intended to be conferred pursuant to the Sales Tax Letter 
(Company). 

Section 6.15. Right to Cure Agency Defaults. The Agency hereby grants to the 
Company full authority for the account of the Agency to perform any covenant or obligation the 
non-performance of which is alleged to constitute a default, in the name and stead of the Agency, 
with full power of substitution. 

Section 6.16. Enforcement of Rights Under Prime Lease Against Developer. The 
Company covenants and agrees that to the extent that the Developer is obligated to the Company 
under the Prime Lease to comply (or to cause tenants in the Project Building to comply) with all 
Legal Requirements (the foregoing covenants of the Developer being the "Developer 
Covenants"), the Company shall never amend, waive or modify, or permit the amendment, 
waiver or modification of, any of the Developer Covenants, and upon the direction of the 
Agency, the Company shall promptly exercise reasonable good faith diligent efforts to enforce \ 
the Developer Covenants against the Developer. 

Section 6.17. Covenants with Respect to the Prime Lease. (a) The Company 
covenants and agrees that it shall not enter into consent, permit or approve an amendment, 
supplement or modification to (i) the Condominium Declaration or the Condominium By-Laws 
(to the extent the Company shall otherwise have the right to do so) without the prior written 
consent of the Agency; or (ii) the Prime Lease which would adversely affect the interests of the 
Agency (or otherwise amend, supplement, modify or waive any of the Developer Covenants, as 

-54-

NY:637S66. 10 



defined in Section 6.16 hereof). Promptly following the execution thereof. the Company shall 
furnish copies of any amendment, supplement or modification to the Prime Lease to the Agency. 

(b) The Company agrees to observe and comply with all of its payments and all of its 
material obligations, covenants and agreements set forth in the Prime Lease and further agrees to 
promptly transmit to the Agency copies of any termination or default notice it shall receive from, or 
deliver to, the Developer under the Prime Lease. 

Section 6.18. Release of Portions of the Project Premises. (a) Upon receipt by the 
Agency of written notice from an Authorized Representative of the Company, describing any portion 
of the Project Premises constituting an Agency Owned Unit or Agency Owned Units and the date, 
which shall be a Business Day not sooner than thirty (30) days from the receipt by the Agency of 
such notice, upon which title to such portion of the ProJect Premises constitutmg an Agency Owned 
Unit or Agency Owned Units is to be conveyed by the Agency to the Developer, then, to the extent 
then permitted under applicable law, and subject to the provisions of the PILOT Agreement, the 
Agency shall on the date indicated in such notice and at the sole cost and expense of the Company, 
convey title to such Agency Owned Unit or Agency Owned Units by bargain and sale deed without 
covenants against grantor's acts to the Developer. Upon the conveyance of title to any such Agency 
Owned Unit, title to any Facility Improvements constituting a part thereof shall be deemed conveyed 
therewith to the Developer. To the extent required by the terms of any of the Overlease Agreement, 
the Prime Lease, the Company Lease, this Agreement, but not as a condition to the conveyance by 
the Agency of title to such Agency Owned Unit or Agency Owned Units, the Agency shall enter into 
an amendment to the Overlease Agreement, the Company Lease, the PILOT Agreement, this 
Agreement and, at the sole cost and expense of the Company, shall take such further action to 
effectuate such amendments as the Company may reasonably request, to effect or facilitate such 
conveyance of title from the Agency to the Developer and to remove such Agency Owned Unit or 
Agency Owned Units from the Agency Owned Facility Realty; provided, however, that the removal 
of an Agency Owned Unit shall not necessarily require the exclusion of such premises as Developer 
Owned Leased Premises. 

(b) Upon receipt by the Agency of written notice from an Authorized Representative 
of the Company, describing any portion of the Project Premises constituting a portion of the 
Developer Owned Leased Premises that is to be released from the leasehold estate granted 
therein by the Company to the Agency pursuant to the Company Lease and the date, which shall 
be a Business Day not sooner than thirty (30) days from the receipt by the Agency of such 
notice, upon which such portion of the Developer Owned Leased Premises is to cease to be 
leased to the Agency and thereby no longer subject to this Agreement nor part of the Project 
Premises, then, to the extent then permitted under applicable law, and subject to the provisions of 
the PILOT Agreement, the Agency shall on the date indicated in such notice and at the sole cost 
and expense of the Company, effect the release to the Company of all of the Agency's right, title 
and interest in such portion of the Project Premises constituting a portion of the Developer 
Owned Leased Premises. Upon the release of such portion of the Developer Owned Leased 
Premises, all of the Agency's right, title and interest in the Facility Improvements shall be 
deemed released concurrently therewith. To the extent required by the terms of any of the Prime 
Lease, the Company Lease, the PILOT Agreement and this Agreement, but not as a condition to 
such conveyance and release by the Agency, the Agency shall enter into an amendment to the 
Company Lease, the PILOT Agreement and this Agreement, at the sole cost and expense of the 
Company, and shall take such further action to effectuate such amendments as the Company may 
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reasonably request, to effect or facilitate such release to the Company of all of the Agency's 
right, title and interest in such portion of the Developer Owned Leased Premises and to remove 
such portion of such premises from the Facility Realty. 

(c) Subject to the provisions of the Prime Lease and Section 9.2(b) hereof, the Company 
shall have the right to have up to t\venty percent (20%) of the aggregate rentable square feet of the 
Project Premises used or occupied by Persons constituting Non-Qualified Users (whether by 
sublease, license or otherwise) (the "Sublet Space Limttation"). provided that no such use or 
occupancy would violate Agency Requirements. In the event that more than twenty percent (20%) of 
the aggregate rentable square feet of the ProJeCt Premises shall be used or occupied by Non-Qualified 
Users (whether by sublease, license or otherwise), the Company shall promptly deliver written nottce 
thereofto the Agency. Thereupon, at the sole cost and expense of the Company, the Company Lease 
and this Agreement shall terminate with respect to all of the Project Premises as shall be so used or 
occupied by Persons constituting Non-Qualified Users (including such portion of the Project 
Premises which is not in excess of the Sublet Space Limitation) as if the term of this Agreement and 
of the Company Lease with respect to such portions of the Project Premises had expired thereby 
causing title to that portion of the Project Premises as shall constitute Agency Owned Facility Realty 
to revert to the Developer and shall convey to the Developer title to such Agency Owned Facility 
Realty by bargain and sale deed without covenants against grantor's acts provided, however, that if 
the Company shall include in such notice of subletting to the Agency an intention on the part of the 
Lessees to cause any such portion of the Project Premises constituting an Agency Owned Unit to be 
subdivided and re-configured into multiple Agency Owned Units, and such subdivision shall be 
effected Within one hundred eighty ( 180) days of the date of delivery of such notice, the Agency shall 
cause the reversion and conveyance of only such newly created Agency Owned Units as shall be 
used or occupied by Non-Qualified Users. The Company shall, at its sole cost and expense, take 
such action to effectuate such termination as the Agency may reasonably request, including, without 
limitation, the entering into of such amendments to this Agreement, the Company Lease, the PILOT 
Agreement and the Overlease as the Agency may require to effect such termination. 

(d) Notwithstanding the foregoing, in the event the use or possession of any portion of 
the Project Premises shall at any time be for a purpose or by a Person which is not a qualified 
"project" as defined in the Act, the Company shall, upon receipt of written notice from the Agency to 
such effect, proceed with diligent good faith efforts to cause such use or possession to be for a 
purpose and by a Person within the definition of qualified "project" as defined in the Act, or failing 
that, to cause that portion of the Project Premises to no longer be leased to the Agency pursuant to 
the Company Lease and in the event that such portion of the Project Premises shall constitute Agency 
Owned Facility Realty, cause such Agency Owned Facility Realty to no longer be owned by the 
Agency whether by reversion or conveyance of the entirety. Subject to the provisions of Section 6.3 
hereof, the Agency shall cooperate with the Company and execute such documents or other such \ 
instruments, as the Company shall reasonably request, at the sole cost and expense of the Company, 
to effect such release or transfer from the Agency. 

(e) In the event that the Company shall assign the Prime Lease to a Person other than an 
Affiliate or shall otherwise abandon all or substantially all of the Project Premises, resulting in an 
Event of Default having been declared hereunder, the Agency shall (i) to the extent such Project 
Premises constitutes Agency Owned Unit or Agency Owned Units, convey to the Developer, by 
bargain and sale deed without covenants against grantor's acts, all of the Agency's right, title and 
interests in and to the Agency Owned Units as shall constitute such portion of the Project Premises so 
abandoned, terminate this Agreement, the Overlease, the PILOT Agreement and the Company Lease. 
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Section 6.19. Additional Agencv Owned Units; Additional Developer Owned Leased 
Premises. (a) The Company shall have the nght, from time to ttme, to cause the Developer to 
convey to the Agency fee title (subJect to reverter) to an additional Umt or Additional Umts (the 
"Additional Agency Owned Unit(s)") to be made subject to the Overlease Agreement, the Prime 
Lease, the Company Lease and this Agreement, on the condition, however, that: 

(i) at least thirty (30) days prior to the proposed conveyance. the Company shall 
have delivered to the Agency a certificate of an Authorized Representative of the Company 
stating the intentiOn of the Company to effect such conveyance, and certifymg (it being 
acknowledged by the Agency that cert1ficat10ns by the Company wnh respect to Rentable 
Square Feet shall be based in good faith and m compliance with the applicable provisions of 
the Prime Lease and the PILOT Agreement) (A) as to the Additional Unit(s) to be conveyed 
and the proposed date of such conveyance which date shall be a Business Day (the 
"Additional Unit Closing Date"); (B) as to the aggregate Rentable Square Feet that each such 
Additional Unit comprises; (C) as to the aggregate Rentable Square Feet of Agency Owned 
Facility Realty and of Developer Owned Leased Premises, respectively, that the Agency 
would own or lease (as the case may be) after such conveyance; (D) as to a description of any 
Non-Qualified User as shall be occupying or using any portion of such Additional Unit(s) 
(accompanied by a true and complete copy of the lease or other use or occupancy agreement 
with such Non-Qualified User), the use by such Non-Qualified User of such space, that the 
aggregate amount of the Rentable Square Feet of each such Additional Unit used or occupied 
by a Non-Qualified User is not in excess of twenty percent (20%) of the total rentable square 
feet of such Additional Unit, that the Agency is not a landlord to such Non-Qualified User 
whether as a matter of agreement with such Non-Qualified User or by law, and the Agency 
has and shall have no landlord obligations or liabilities owing to such Non-Qualified User, 
that no such use is for a retail purpose in violation of the Act, the Rentable Square Feet 
occupied by each such Non-Qualified User, the aggregate amount of Rentable Square Feet of 
the Project Premises after the conveyance of the Additional Umt(s) to the Agency as would 
be occupied by each Non-Qualified User, and the percentage of aggregate Rentable Square 
Feet as would comprise each of the ProJeCt Premises and the Initial Agency Owned Facility 
Realty after such conveyance which would be used or occupied by all Non-Qualified Users; 
(E) that each of the Additional Unit(s) to be conveyed constitutes a separate tax lot; (F) that 
other than that portion of the Additional Unit(s) stated to be used or occupied by a 
Non-Qualified User(s), the space comprising the Additional Unit(s) will either remain vacant 
or be occupied and used by the Company and/or Affiliates in the Company Business; (G) that 
no portion of the Additional Unit(s) are or shall be used by a Person or for a purpose as shall 
not constitute a qualified "project" under the Act; (H) that the effect of the conveyance will 
not violate the Sublet Space Limitation as set forth in Section 6.18( d) hereof; and (I) that no 
"event of default" exists under the Prime Lease and no Event of Default exists under this 
Agreement or the PILOT Agreement, nor an event which upon notice or lapse of time or both 
would constitute such an Event ofDefault; and 
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(ii) on the Additional Unit Closing Date, the Agency shall receive: 

(A) a deed(s) to the Additional Unit(s) from the Developer to the Agency 
conveying to the Agency fee title (subject to reverter) to such Additional Unit(s), 
such deed to be substantially in the form of the deed(s) delivered to the Agency 
on the Lease Commencement Date conveying to the Agency a fee on limitation to 
the Agency Owned Units; 
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(B) a "Phase I Environmental Audit" and an executed Form ACP-5 with 
respect to the Additional Unit(s), reasonably satisfactory to the Agency by an 
environmental engineer who IS reasonably acceptable to the Agency; 

(C) an endorsement to the public liability and other insurance referred to 
in Section 4.4 hereof including such Additional Umt(s) within the property 
covered by such insurance; 

(D) an endorsement to the existing fee title insurance policy described in 
Section 2.4 hereof (or an additional title msurance policy of form and tenor 
reasonably acceptable to the Agency) includmg the Additional Unit(s) within the 
policy; provided, however, that such endorsement or separate title insurance 
policy shall not indicate any exceptions to title (other than Permitted Exceptions) 
which would subject the Agency to liability and for which the Agency does not 
receive an indemnity reasonably satisfactory to the Agency; 

(E) if the Additional Unit(s) constitute less than an entire floor within the 
Project Building, the Agency shall have reasonably concurred m the amount of 
rentable square feet comprising such Additional Unit (which amount of Rentable 
Square Feet shall be subject to adjustment for purposes of this Agreement and the 
PILOT Agreement; and 

(F) a certificate of an Authorized Representative of the Company 
certifying, as of the Additional Unit Closing Date, as true and correct the matters 
set forth in Section 6.19(a)(i) above; 

then, on the Additional Unit Closing Date, if no "event of default" shall exist under the Prime Lease 
and no Event of Default shall exist under this Agreement or the PILOT Agreement, or an event 
which upon notice or lapse of time or both would become such an Event of Default, the Agency shall 
accept title to the Additional Unit(s), and shall enter into an amendment to this Agreement, to the 
Overlease Agreement and to the Company Lease to reflect the mclusion of the Additional Unit(s) in 
the Agency Owned Facility Realty leased under this Agreement, the Overlease Agreement, the Prime 
Lease and the Company Lease. 

(b) The Company shall further have the right, from time to time, to lease to the Agency 
pursuant to the Company Lease additional Developer Owned Leased Premises to be made subject to 
the Prime Lease, the Company Lease and this Agreement, on the condition, however, that: 

(i) at least thirty (30) days prior to the proposed letting, the Company shall have \ 
delivered to the Agency a certificate of an Authorized Representative of the Company stating 
the intention of the Company to effect such letting, and certifying (it being acknowledged by 
the Agency that certifications by the Company with respect to Rentable Square Feet shall be 
based in good faith and in compliance with the applicable provisions of the Prime Lease and 
the PILOT Agreement) (A) as to the Developer Owned Leased Premises to be leased to the 
Agency and the proposed date of such letting which date shall be a Business Day (the 
"Developer Owned Leased Premises Closing Date"); (B) as to the aggregate Rentable Square 
Feet which such Developer Owned Leased Premises comprises; (C) as to the aggregate 
Rentable Square Feet of Agency Owned Facility Realty and of Developer Owned Leased 
Premises, respectively, which the Agency would own or lease (as the case may be) after such 
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lettmg: (D) that no Non-Qualified User shall be occup}'lng or using any portion of such 
Developer Owned Leased Prem1ses; (E) that the Maximum Sales Tax Savings Amount 
(Company) has not yet been attamed: and (F) that no "event of default" exists under the 
Pnme Lease and no Event of Default exists under this Agreement or the PILOT Agreement. 
nor an event wh1ch upon notice or lapse of time or both would constitute such an Event of 
Default; and 

(ii) on the Developer Owned Leased Premises Closing Date, the Agency shall 
receive: 

(A) a leasehold interest in the Developer Owned Leased Prem1ses from 
the Company pursuant to the Company Lease; 

(B) a "Phase I Environmental Audit" and an executed Form ACP-5 with 
respect to the Developer Owned Leased Premises, reasonably satisfactory to the 
Agency, by an environmental engineer who is reasonably acceptable to the 
Agency; 

(C) an endorsement to the public liability and other insurance referred to 
in Section 4.4 hereof including such Developer Owned Leased Premises within 
the property covered by such insurance; and 

(D) a certificate of an Authorized Representative of the Company 
certifying, as of the Developer Owned Leased Premises Closmg Date, as true and 
correct the matters set forth in Section 6. 19 (b) (i) above; 

then, on the Developer Owned Leased Premises Closing Date, if no "event of default" shall exist 
under the Prime Lease and no Event of Default shall exist under this Agreement or the PILOT 
Agreement, or an event which upon notice or lapse of time or both would become such an Event of 
Default, the Agency shall accept a leasehold interest in the Developer Owned Leased Premises, and 
shall enter into an amendment to tbis Agreement and to the Company Lease to reflect the inclusion of 
the Developer Owned Leased Premises in the Developer Owned Leased Premises leased under this 
Agreement, the Prime Lease and the Company Lease. 

Section 6.20. Companv to Remain Tenant Under Prime Lease. In the event the 
Company shall at any time or for any reason assign its interest in the Prime Lease to an Affiliate, the 
Company shall also assign its interest in this Agreement, in the Company Lease and the PILOT 
Agreement to such assignee and cause such assignee to assume in writing all of the obligations ofthe 
Company contained in this Agreement, the Company Lease, the Guaranty and the PILOT Agreement \ 
jointly and severally with the Company and deliver to the Agency an Opinion of Counsel to the 
effect that such assignee shall be bound jointly and severally with the Company by all of the terms 
applicable to the Company under this Agreement, the Company Lease, the Guaranty and the PILOT 
Agreement. 

Section 6.21. Energy Costs Savin2s. The Agency shall cause EDC to use its good faith 
efforts to obtain the approvals and/or authorizations, and to negotiate with Con Ed, as necessary, 
to obtain confirmation from Con Ed that, subject to all of the limitations, terms and conditions of 
the BIR Program, terms, conditions and limitations of the BIR Program, will make the BIR 
Energy Load available to the Company with respect to the BIR Premises. 
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ARTICLE VII 
Events of Default~ Remedies 

Section 7.1. Events of Default. Any one or more of the following events shall constitute an 
"Event of Default" hereunder: 

(a) Failure of any of the Company to pay any rent under Section 3.3 of this Agreement 
and contmuance of such fat lure for a period of ten ( 1 0) days after receipt by the Company of notice 
thereof from the Agency; 

(b) Failure of any of the Company to pay any amount (except the obligation of the 
Company to pay rent under Section 3.3 of this Agreement) that has become due and payable 
hereunder, or to observe and perform any covenant, condition or agreement on its part to be 
performed under Section 4.3, 4.6, 6.2, 6.3, 6.16, or 9.2 hereof, and continuance of such failure for a 
period of thirty (30) days after receipt by the Company of notice specifying the nature of such default 
from the Agency (provided however that no Event of Default shall exist hereunder with respect to a 
failure of the Company to comply w1th Section 6.16 hereof for so long as the Company shall 
promptly exercise good fatth diligent efforts to enforce the Developer Covenants against the 
Developer regardless of the Developer's compliance therewith); 

(c) Failure of the Company to observe and perform any covenant, condition or agreement 
on its part to be performed under Section 9.2 (as to transfers or ass1gnments) hereof; 

(d) Failure of the Company to pay any amount or to observe and perform any covenant, 
condition or a!,Tfeement hereunder on its part to be performed (except as set forth in Section 7.1 (a), 
(b), or (c) above) and ( 1) continuance of such failure for a period of thirty (30) days after receipt by 
the Company of notice specifying the nature of such default from the Agency, or (2) if by reason of 
the nature of such default the same can be remedied, but not within the said thirty (30) days, the 
Company fails to proceed with reasonable diligence after receipt of said notice to cure the same or 
fails to continue with reasonable diligence its efforts to cure the same and fails to cure the same 
within one hundred eighty ( 180) days; 

(e) if the Company shall (i) apply for or consent to the appointment of or the taking of 
possession by a receiver, liquidator, custodian or trustee of itself or of all or a substantial part of its 
property, (ii) admit in writing its inability, or be generally unable, to pay its debts as such debts 
generally become due, (iii) make a general assignment for the benefit of its creditors, (iv) commence 
a voluntary case under the Federal Bankruptcy Code (as now or hereafter in effect), (v) file a petition 
seeking to take advantage of any other law relating to bankruptcy, insolvency, reorganization, 
winding-up, or composition or adjustment of debts, (vi) take any action for the purpose of effecting 
any of the foregoing, or (vii) be adjudicated a bankrupt or insolvent by any court of competent 
jurisdiction; 

(f) A proceeding or case shall be commenced against the Company, without the 
application or consent of the Company, in any court of competent jurisdiction, seeking, (i) 
liquidation, reorganization, dissolution, winding-up or composition or adjustment of debts of the 
Company, (ii) the appointment of a trustee, receiver, liquidator, custodian or the like of the Company 
or of all or any substantial part of its assets, or (iii) similar relief under any law relating to 
bankruptcy, insolvency, reorganization, winding-up or composition or adjustment of debts, and such 
proceeding or case shall continue undismissed, or an order, judgment or decree approving or ordering 
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any of the foregoing shall be entered and continue unstayed and in effect, for a period of one-hundred 
eighty ( 180) days; or the Company shall acquiesce in writing to any of the foregoing: or any order for 
relief against the Compan)' shall be entered in an mvoluntary case under the Federal Bankruptcy 
Code: 

(g) Any representation or warranty made (i) by the Company in the application and 
related materials submitted to the Agency for approval of the Project or its financing, or (ii) by the 
Company herein, or (iii) in any report, certificate, financtal statement or other instrument furnished 
pursuant hereto or any of the foregomg shall prove to be false, misleadmg or incorrect in any 
material respect as of the date made; and whtch, in the case of clauses (i). (11) or (iii) hereof, (y) if the 
damage resulting therefrom shall be capable of being cured, and such damage shall not in fact be 
cured within thirty (30) days after receipt by the Company of notice of the false, misleading or 
incorrect representation or warranty, or, if by reason of such damage the same can reasonably be 
remedied over a reasonable period of time, but not within the said thirty (30) days, the Company fails 
to proceed with reasonable diligence after receipt of said notice to cure the same or fails to continue 
with reasonable diligence its efforts to cure the same and fails to cure the same within one hundred 
eighty ( 180) days; or (z) shall not have been made in good fatth; 

(h) An Event of Default under any of the Company Project Documents shall occur and be 
continuing; 

(i) The Prime Lease or the Company Lease shall be terminated or expire for any reason 
whatsoever; 

U) The Company or any Affiliate shall become a Prohibited Person; or 

(k) The abandonment by the Company of all or substantially all of the Project Premises 
or the subletting by the Company of the Project Premises to any Person as shall not constitute a 
Affiliate resulting in the occurrence of an Event ofDefault hereunder. 

Section 7.2. Remedies on Default. Whenever any Event of Default referred to in 
Section 7.1 hereof shall have occurred and be continuing, the Agency may take any one or more 
of the following remedial steps: 

(a) The Agency may terminate this Agreement (with the effect that the term of this 
Agreement shall be deemed to have expired on such date of termination as if such date were the 
original expiration date of this Agreement) in which case this Agreement and all of the estate, right, 
title and interest herein granted or vested in the Company shall cease and terminate, and convey all of 
the Agency's right, title and interest in the Project Premises to the Developer and all of the Agency's 
right, title and interest in the Facility Equipment to the Company, which the Agency may accomplish 
by executing and recording, at the sole cost and expense of the Company, a deed therefor as required 
by law, and a bill of sale, and the Company hereby waives delivery and acceptance of such bill of 
sale as a condition to its validity, and appomts the Agency its true and lawful agent and attorney-in-
fact (which appointment shall be deemed to be an agency coupled with an interest) with full power of 
substitution in order to accept such deed and bill of sale; or 

(b) The Agency may bring an action for damages, injunction or specific performance; 

(c) The Agency may suspend or terminate the Sales Tax Letters or not reconfirm the 
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Sales Tax Letters or reqUire the Company to surrender the Sales Tax Letter (Company) and cause the 
Developer to surrender the Sales Tax Letter {Developer) to the Agency for cancellation; 

(d) The Agency may require the Company to pay an amount equal to Full Real Estate 
Taxes (as defined under the PILOT Agreement with respect to Exempt Agency Ov.:ned Facility 
Realty (as defined in the PILOT Agreement) pursuant to Section 13 ofthe PILOT Agreement: or 

(e) The Agency may take whatever action at law or in equity as may appear necessary or 
desirable to collect the Rental Payments then due, or to enforce performance or observance of any 
obligations, agreements or covenants of the Company under thts Agreement. 

Notwithstanding any other prov1ston of this Agreement, no remedy of specific performance 
or inJunction, stay or restraming order or other equitable remedy may be sought or obtained by the 
Agency to (y) prevent or delay or impede in any manner ( 1) any assignment by the Company of its 
interests in the Project Property, (2) any action taken or intended to be taken by the Company under 
or consistent with Section 6.1 hereof or (3) any proposed subletting of the Project Premises 
consistent with Section 9.2 hereof, or (z) compel the use by the Company of the Project Premises or 
any portton thereof as a qualified "project" under the Act, and the Agency hereby absolutely and 
irrevocably waives any right to such remedy and any right to seek or obtain any such remedy. 

No action taken pursuant to this Section 7.2 (including termination of this Agreement 
pursuant to this Section 7.2 or by operation of Jaw or otherwise) shall, except as expressly provided 
herein, relieve the Company from its obligations hereunder, including without limitation, the 
obligations and/or covenants of the Company under Sections 6.2, 6.3, 7.6, 8.3, 9.11 or 9.13, whtch 
shall survive any such action. 

Section 7.3. Remedies C umulative. Except as specifically provided in this Agreement, 
the rights and remedies of the Agency under this Agreement shall be cumulative and shall not 
exclude any other rights and remedies of the Agency allowed by law with respect to any default 
under this Agreement. Failure by the Agency to insist upon the strict performance of any of the 
covenants and agreements herein set forth or to exercise any rights or remedies upon default by 
the Company hereunder shall not be considered or taken as a waiver or relinquishment for the 
future of the right to insist upon and to enforce by mandatory injunction, specific performance or 
other appropriate legal remedy or strict compliance by the Company with all of the covenants 
and conditions hereof, or of the rights to exercise any such rights or remedies, if such default by 
the Company be continued or repeated. 

Section 7.4. No Additional Waiver Implied by One Waiver. In the event any 
covenant or agreement contained in this Agreement should be breached by either party and 
thereafter waived by the other party, such waiver shall be limited to the particular breach so 
waived and shall not be deemed to waive any other breach hereunder. No waiver shall be 
binding unless it is in writing and signed by the party making such waiver. No course of dealing 
between the Agency and the Company or any delay or omission on the part of the Agency in 
exercising any rights hereunder or under any other Project Document shall operate as a waiver. 

Section 7.5. E ffect of Discontinuance of Proceedings. In case any proceeding taken by 
the Agency under this Agreement, or any other Project Document on account of any Event of 
Default hereunder or any other Project Document shall have been discontinued or abandoned for 
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any reason, then. after giving effect to any such adverse ruling. and in every such case. the 
Agency shall be restored, respectively. to its former position and rights hereunder and 
thereunder. and all rights, remedies. powers and dut1es of the Agency shall continue as m effect 
prior to the commencement of such proceedings. 

Section 7.6. Agreement to Pav Attornevs' Fees and Expenses. If an Event of Default 
hereunder shall occur and the Agency should employ attorneys or mcur other expenses for the 
collection of rentals or other amounts payable hereunder or the enforcement of performance or 
observance of any obligation or agreement on the part of the Company herein contained, the 
Company will on demand therefor pay to the Agency the reasonable fees and disbursements of 
such attorneys and such other reasonable expenses so incurred. The provisions of this Section 
7.6 shall survive the termination of this Agreement. 

-63-

NY:637566.10 



ARTICLE VIII 
Options; Recapture of Benefits 

Section 8.1. Options. (a) The Company shall have the option to purchase the Agency's 
interest in the Project Property and to terminate thts Agreement on any date during the tenn 
hereof by paying all Rental Payments due hereunder. The Company shall exercise such option 
by delivering to the Agency a written notice of an Authorized Representative of the Company to 
an Authorized Representative of the Agency stating that the Company has elected to exercise its 
option under this Section 8.1 (a) and the date on which such purchase and termination is to be 
made. In addition, the Company shall purchase the Agency's interest in the Project Property on 
the scheduled expiration date of this Agreement by paying on such date any and all Rental 
Payments then due hereunder. 

(b) The Company, in purchasing the Agency's interest in the Project Property and 
terminating this Agreement pursuant to Section 8.1 (a) hereof, shall pay to the Agency, as the 
purchase price, in legal tender, an amount equal to all Rental Payments due hereunder, plus one 
dollar (S 1.00). 

(c) The Company shall not, at any time, assign or transfer its option to purchase the 
Agency's interest in the Project Property as contained in this Section 8.1 separate and apart from a 
permitted assignment of this Agreement pursuant to the terms of Section 9.2 hereof without the prior 
written consent of the Agency (not to be unreasonably withheld or delayed). 

Section 8.2. Conveyance on Exercise of Option. At the closing of any purchase of the 
Agency's interest in the Project Property pursuant to Section 8.1 hereof, the Agency will, upon 
payment of the purchase price, deliver or cause to be delivered to the Company, at the sole cost 
and expense of the Company, (a) documents (the form of which may be provided by the 
Company or the Developer so long as the Agency shall make no covenants or warranties 
thereunder nor have any liability by reason of such documents) conveying to the Company all of 
the Agency's right, title and interest in the Facility Equipment and conveying to the Developer 
all of the Agency's right, title and interest in the Agency Owned Facility Realty, and 
(b) documents releasing and conveying to the Developer all of the Agency's rights and interests 
in and to any rights of action, or any insurance proceeds (other than liability insurance proceeds 
for the benefit of the Agency) or condemnation awards with respect to the Agency Owned 
Facility Realty. 

Upon conveyance of the Agency's interest in the Project Property pursuant to this Section 
8.2, this Agreement and all obligations of the Company hereunder shall be terminated except the \ 
obligations and/or covenants of the Company under Sections 6.2, 6.3, 7.6, 8.3, 9.11 or 9.13 shall 
survive such termination. 

Section 8.3. Recapture of Aeereeate Benefits. It is understood and agreed by the 
parties to this Agreement that the Agency is entering into this Agreement in order to provide 
fmancial assistance to the Company and the Developer for the benefit of the Company in 
connection with the Facility Improvement Project and the Equipment Project and to accomplish 
the public purposes of the Act. In consideration therefor, the Company hereby agrees as follows: 

(a) (i) If there shall occur a Recapture Event (as defined below) prior to the Project 
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Termination Date, the Company shall pay to the Agency as a return of public benefits conferred by 
the Agency, all Aggregate Benefits (as defined below). 

(ii) If there shall occur a Recapture Event after the Lease Commencement Date. 
the Company shall pay to the Agency as a return of public benefits conferred by the Agency, 
the following amounts: 

(a) one hundred per cent (I 00%) of the Aggregate Benefits (as defined below) if 
the Recapture Event occurs within the first stxteen ( 16) years after the Lease 
Commencement Date; 

(b) ninety per cent (90%) of the Aggregate Benefits (as defined below) if the 
Recapture Event occurs withm seventeen ( 17) years after the Lease Commencement 
Date; 

(c) eighty per cent (80%) of the Aggregate Benefits (as defined below) tf the 
Recapture Event occurs within eighteen (18) years after the Lease Commencement 
Date; 

(d) seventy per cent (70%) of the Aggregate Benefits (as defined below) if the 
Recapture Event occurs within nineteen ( 19) years after the Lease Commencement 
Date; 

(e) sixty per cent (60%) of the Aggregate Benefits (as defined below) if the 
Recapture Event occurs within twenty (20) years after the Lease Commencement Date; 

(f) fifty per cent (50%) of the Aggregate Benefits (as defined below) if the 
Recapture Event occurs within twenty-one (21) years after the Lease Commencement 
Date; 

(g) forty per cent (40%) of the Aggregate Benefits (as defined below) if the 
Recapture Event occurs within twenty-two (22) years after the Lease Commencement 
Date; 

(h) thirty per cent (30%) of the Aggregate Benefits (as defined below) if the 
Recapture Event occurs within twenty-three (23) years after the Lease Commencement 
Date; 

(i) twenty per cent (20%) of the Aggregate Benefits (as defined below) if the \ 
Recapture Event occurs within twenty-four (24) years after the Lease Commencement 
Date; 

U) ten per cent (10%) of the Aggregate Benefits (as defined below) if the 
Recapture Event occurs within twenty-five (25) years after the Lease Commencement 
Date. 

The term "Aggregate Benefits" shall mean, collectively, the aggregate amount of Benefits 
realized by the Company and the Developer for the benefit of the Company, from October I, 
2001 through the date of computation thereof, pursuant to any of the Developer Project 
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Documents or the Company Project Documents and not repaid pursuant to Section 2.5 ofth1s 
Agreement. 

The term "Recapture Event" shall mean any of the following events: 

(I) The Company shall have liquidated its operations and/or 
assets (absent a showing of extreme hardship); 

(2) The Company shall have failed to occupy the ProJect 
Premises by January I, 2005 or shall have ceased all or substantially all of tts 
operations at the ProJect Premises (whether by relocation to another facility or 
otherwise. or whether to another facihty either within or outside of the City); 

(3) The Company shall have transferred all or substantially all of 
its employees to a location outside of the City; 

(4) The Company shall have effected a substantial change m the 
scope and nature of the operations ofthe Company at the Project Premises; 

(5) The Company shall have subleased all or any portion of the 
Project Premises in violation of the limitations imposed by Section 9.2 hereof, 
without the prior written consent of the Agency; or 

(6) The Company shall have assigned, subleased, transferred or 
other.vise disposed of all or substantially all of its interest in the Project Premises, 
except as provided in Section 6.1 hereof. 

Notwithstanding the foregoing, a Recapture Event shall not be deemed to have occurred if 
the Recapture Event shall have arisen as a direct, immediate result of (i) a taking or condemnation by 
governmental authority of all or substantially all of the Project Premises, or (ii) the inability at Jaw of 
the Developer to rebuild, repair, restore or replace the Project Premises after the occurrence of a Loss 
Event to substantially its condition prior to such Loss Event, which inability shall have arisen in good 
faith through no fault on the part of the Company or any Affiliate. 

(b) The Company covenants and agrees to furnish the Agency with written notification 
upon any Recapture Event or disposition of the Company's interest in Project Premises or any portion 
thereof made within twenty-five (25) years of the Lease Commencement Date, which notification 
shall set forth the terms of such Recapture Event and/or disposition. 

(c) In the event any payment owing by the Company under this Section 8.3 shall not be 
paid on demand by the Company, such payment shall bear interest from the date of such demand at 
the rate of twelve percent (12%) per annum (or, if the Company shall have acted in bad faith or 
engaged in willful misconduct, eighteen percent (18%) per annum) calculated from the date upon 
which such Benefits were realized by the Company or the Developer, as the case may be, together 
with such accrued interest to the date of payment, to the Agency. 

(d) The Agency, in its sole discretion, may waive all or any portion of any payment 
owing by the Company under this Section 8.3. 
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(e) The provisions of this Section 8.3 shall survive the termination of this Agreement for 
any reason whatsoever, notwtthstanding any provision of thts Agreement to the contrary. 

\ 
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ARTICLE IX 
Miscellaneous 

Section 9.1. Force Majeure. (a) In case by reason of Force Majeure either party hereto 
shall be rendered unable wholly or in part to carry out its obligations under this Agreement. then 
except as otherwise expressly provided in this Agreement, tf such party shall give notice and full 
particulars of such force majeure to the other party wtthin a reasonable time after occurrence of the 
event or cause rehed on, the obligations of the party giving such notice (other than the obligations of 
(x) the Company to pay the rental payments under Sections 3.3 and 7.2 hereof, (y) the Company to 
make other payments required under the terms hereof, or (z) the Company to comply with Sect1on 
4.3, 4.4, 4.6, 6.2, 6.3, or 9.2 hereof), so far as they are affected by such force majeure, shall be 
suspended during the continuance ofthe inability then claimed which shall include a reasonable time 
for the removal of the effect thereof, but for no longer period, and such party shall endeavor to 
remove or overcome such inability with all reasonable dispatch. The term "force majeure", as 
employed herein, shall mean acts of God, strikes, lockouts or other industrial disturbances, acts of the 
public enemy, orders of any kind of the Government of the United States or of the State or any c1vil 
or military authority, msurrections, riots, epidemics, landslides, lightning, earthquakes, fires, 
hurricanes, storms, floods, washouts, droughts, arrest. restraining of government and people, civJI 
disturbances, explosions, partial or entire failure of utilities, shortages of labor, material, supplies or 
transportation, or any other similar or different cause not reasonably withm the control of the party 
claiming such inability. The settlement of existing or impending strikes, lockouts or other industrial 
disturbances shall be entirely within the discretion of the party having the difficulty and the above 
requirements that any force majeure shall be reasonably beyond the control of the party and shall be 
remedied with all reasonable dispatch shall be deemed to be fulfilled even though such existing or 
impending strikes, lockouts and other industrial disturbances may not be settled but could have been 
settled by acceding to the demands of the opposing person or persons. 

(b) The Company shall promptly notify the Agency upon the occurrence of each Force 
Majeure, describing such Force Majeure and its effects in reasonable detail. The Company shall also 
promptly notify the Agency upon the termination of each such Force Majeure occurrence. 

(c) The information set forth in any such notice shall not be binding upon the Agency, 
and the Agency shall be entitled to dispute the existence of any Force Majeure and any of the 
contentions contained in any such notice received from the Company. 

Section 9.2. Assignment or Sublease. (a) Except as otherwise expressly permitted in 
Section 6.1 hereof and except for assignments, transfers or subleases in favor of any of its Affiliates, 
the Company shall not at any time assign or transfer this Agreement without the prior written consent 
of the Agency (which consent may be unreasonably withheld); unless (I) the Company shall \ 
nevertheless remain liable to the Agency for the payment of all rent and for the full performance of 
all of the terms, covenants and conditions of this Agreement and of any other Project Document to 
which it shall be a party, (2) any assignee or transferee of the Company shall have executed and 
delivered to the Agency an instrument, in form for recording, in and by which the assignee or 
transferee shall have assumed in writing and have agreed to keep and perform all of the terms of this 
Agreement (and of each other Project Document to which the Company shall be a party) on the part 
of the Company to be kept and performed, shall be jointly and severally liable with the Company for 
the performance thereof, shall be subject to service of process in the State, and, if a corporation, shall 
be qualified to do busmess in the State, (3) in the Opinion of Counsel, such assignment or transfer 
shall not cause the obligations of the Company for payment of or the performance of all of the terms, 
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covenants and conditions of this Agreement, or of any other Project Document to which the 
Company shall be a party, to cease to be legal, valid and enforceable against the Company, (4} any 
assignee or transferee shall utilize the Project Property (Facility Improvement) as a qualified " 
project" as defined m the Act, (5) such assignment or transfer shall not violate any provision of this 
Agreement, or any other Project Document, (6) such assignment or transfer shall in no way dimm1sh 
or impair the Company's obligation to carry the insurance required under Section 4.4 of this 
Agreement and the Company shall furnish \\-Titten evidence reasonably satisfactory to the Agency 
that such insurance coverage shall in no manner be limited by reason of such asstgnment or transfer, 
and (7) each such asstgnment or transfer contams such other proviSions as the Agency may 
reasonably reqUire (wh1ch the Agency shall provide within thirty (30) days after request by the 
Company). The Company shall furnish or cause to be furnished to the Agency a copy of any such 
assignment or transfer in substantially final form at least twenty (20) days prior to the date of 
execution thereof. 

(b) Notwithstanding the foregoing, the Company shall have the right, without any change or 
reduction in the Benefits afforded without obtaining prior consent of the Agency (except as provided 
in Section of 6 of the PILOT Agreement with respect to Non-Qualified Footage as therein defined 
and except any subletung in part to its Affihates) to the sublet (subject to the provisions of Section 
6.18 hereof) portions of the Project Premises to one or more Non-Qualified Users not m excess of the 
Sublet Space Limitation, provided in each case that ( l) no such sublessee is a Prohibited Person, (2) 
the Company shall remain liable to the Agency for the payment of all rent and for the full 
performance of all of the terms, covenants and conditions of this Agreement and of any other Project 
Document to which it shall be a party, (3) any sublessee shall utilize the Project Property as a 
qualified "project" as defined in the Act, and ( 4) prior to the entering into of such sublease, the 
Company shall have delivered to the Agency: 

(i) a copy of the proposed sublease indicating the proposed term, all renewal 
options, and the amount of rentable square feet to be sublet, 

(ii) the identity oftbe proposed subtenant and the identity of its principal officers, 
and, if not a publicly traded corporation, the identity of its principal stockholders, and the 
proposed use of the space to be sublet, 

(iii) the precise location of the space to be sublet, 

(iv) evidence reasonably satisfactory to the Agency that such sublease will not 
diminish or Impair the obligation of the Company to carry the insurance required under 
Section 4.4 hereof, and that such insurance coverage shall in no manner be limited by such 
sublease, 

(v) evidence reasonably satisfactory to the Agency that such proposed sublease 
will not result in more than the Sublet Space Limitation being used or occupied by 
Non-Qualified Users, and 

(vi) a certificate of an Authorized Representative of the Company indicating that 
such sublease will not violate any provision of the Prime Lease. 

In the event the Agency shall reasonably request additional information with respect to the proposed 
sublease or subtenant, the Company shall deliver such information to the Agency promptly after such 
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request. In the event that any condition set forth above shall not be satisfied, the Company may, 
subject to the provisions of Section 6.19 hereof (y) if the proposed sublease shall affect an Agency 
Owned Unit, (1) cause such Agency Owned Umt to be subdmded into separate Agency Owned 
Units with relatiOn to the proposed sublet space, and cause the existing Agenc} Owned Unit which 
includes all of the proposed sublet space, to be conveyed to the Developer. or (2) terminate th1s 
Agreement with respect to such new Agency Owned Unit or existing Agency Owned Unit and 
thereby cause title to such Agency Owned Unit to revert to the Developer. or (z) if the proposed 
sublet space shall affect the Developer Owned Leased Premises, cause such proposed sublet space to 
be excluded from the premises leased to the Agency by the Company pursuant to the Company Lease 
(and thereby leased by the Agency to the Company as part of the Facility Realty pursuant to thts 
Agreement). 

(b) Any consent by the Agency to any act of assignment or transfer of this Agreement 
shall be held to apply only to the specific transaction thereby authorized. Such consent shall not be 
construed as a waiver of the duty of the Company, or the successors or assigns of the Company. to 
obtain from the Agency consent to any other or subsequent assignment or transfer of this Agreement 
or as modifying or limiting the rights of the Agency or the obligations of the Company under this 
Section 9.2. 

(c) The Company shall have the right to request that the Agency confirm in writing to the 
Company whether any assignee or transferee of this Agreement or sublessee of the Project Premises 
is a Prohibited Person, or whether any assignment, transfer or sublease would cause the Project 
Property to no longer be a "qualified" project under the Act. Within twenty (20) Business Days after 
the Agency receives any such written request of the Company (which request shall include pertment 
information relating to the proposed assignee, sublessee or transferee), or if the Agency shall 
reasonably request further information of the Company, then within ten (10) Business Days after the 
receipt by the Agency of the additional information so requested, the Agency shall confirm to the 
Company (in writing) whether or not the assignee, transferee or sublessee is a Prohibited Person or 
whether the assignment, transfer, or sublease would cause the Project Property to cease to be 
"qualified" project under the Act. The Agency agrees that if it does not, within the aforementioned 
time periods, deliver notice to the Company stating whether or not such assignee, transferee or 
sublessee is a Prohibited Person, the Company shall be entitled to assume that the assignee, 
transferee or sublessee is not a Prohibited Person, and that the assignment or sublease would not 
cause the Project Premises to cease to be a qualified "project" under the Act. The Company shall be 
entitled to conclusively rely on such confirmation (or waiver) in connection with any assignment, 
transfer or sublease. 

Section 9.3. Amendments. This Agreement may be amended by a written instrument 
executed and delivered by the parties hereto. 

Section 9.4. Notices. All notices, certificates, requests, approvals, consents or other 
communications hereunder shall be in writing and shall be sent by registered or certified United 
States mail, postage prepaid, or by hand delivery (acceptance acknowledged), Federal Express or 
other nationally recognized overnight courier service, addressed: 

(a) if to the Agency, to the Chairman, New York City Industrial Development Agency, 
I 10 William Street, New York, New York 10038, with a copy to the Executive Director of the 
Agency at the same address; 

-70-

:'oiY:637566.1 0 



(b) If to the Company, Federal Express Corporation, 3620 Hacks Cross Road, 3rd Floor, 
Buildmg B, MemphiS, Tennessee 38125. Attention: Managing Director, Busmess Transactions. A 
copy of each default nollce to the Company shall also be sent to the Company's counsel. Stadtmauer 
Bailkin LLP, 850 Third Avenue, New York, New York 10022, Attention: Steven P. Polivy, Esq., and 
to the Developer, 660 Twelfth L.L.C., c/o Rockrose Development Corp .. 290 Park Avenue South, 
New York, New York 10010, Attention: General Counsel, with a copy to Mandel Resmk & Kaiser 
P.C., 220 East 42"d Street, New York, New York 10017, Attention: Ivan Moskowitz, Esq. and 
Stroock & Stroock & Lavan. 180 Maiden Lane. New York, New York 10038. Attennon: Ross 
Moskowitz, Esq. 

The Agency and the Company may, by like notice, designate any further or different persons 
or addresses to wh1ch subsequent notices, certificates, requests, approvals, consents or other 
communications shall be sent. Any notice, certificate, requests, approvals, consents or other 
communication hereunder shall, except as may expressly be provided herein, be deemed to have been 
delivered, given and received two (2) Business Days after the mailing thereof, or as of the date 
delivery is rejected as indicated on the return receipt. 

Section 9.5. Prior Aereements Superseded. This Agreement shall completely and fully 
supersede all other pnor understandings or agreements, both written and oral. among the Agency and 
the Company relating to the Project Property with respect to the subJeCt matter hereof, other than any 
Project Document or other document being executed contemporaneously herewith. 

Section 9.6. Severabilitv. If any clause, provision or section of this Agreement be ruled 
invalid by any court of competent jurisdiction, the invalidity of such clause, provision or section shall 
not affect any of the remaining provisions hereof. 

Section 9.7. Inspection of the Project Property. The Company will permit, the Agency, 
or its duly authorized agents, at all reasonable times upon reasonable notice to enter upon the Project 
Premises to examine and inspect the Project Property and exercise its rights hereunder and under the 
other Project Documents with respect to the Project Property. The Company will further permit, the 
Agency, or its duly authorized agents, at all reasonable times upon reasonable notice to enter upon 
the Project Premises but solely for the purpose of assuring that (i) the Company is operating the 
Project Property, or are causing the Project Property to be operated, as a qualified ''project" under the 
Act consistent with the purposes set forth in the recitals to this Agreement and with the public 
purposes of the Agency, or (ii) determining whether the Project Property and/or the use thereof is in 
violation of any environmental law and not for any purpose of assuring the proper maintenance or 
repair of the Project Property as such latter obligation is and shall remain solely the obligation of the 
Company. 

Section 9.8. Effective Date; Counterparts. This Agreement shall become effective upon 
its delivery. It may be executed in counterparts, each of which shall be an original and all of which 
shall constitute but one and the same instrument. 

Section 9.9. Binding Effect. This Agreement shall be binding upon the Agency and the 
Company and their respective successors and assigns, and inure to the benefit of the Agency, and to 
no other Person. 

-71-
N¥:637566. 10 



Section 9.1 0. Third Party Beneficiaries. It is the intention of the parties hereto that 
nothing contained herem IS mtended to be for, or inure to, the benefit of any Person other than the 
parties hereto. 

Section 9.11. Law Governing. This Agreement shall be governed by, and construed in 
accordance with, the internal laws of the State, without regard to conflict of Ia\\ pnnciples. The 
parttes agree that Article 2A of the New York Uniform Commercial Code (McKinney's Uniform 
Commercial §§2A-101 to 2A-532) shall not apply to this Agreement. 

Section 9.12. Investment Tax Credit. It is the intention of the parttes that as between the 
Agency and the Company, (a) the Company shall be entitled to all deprec1atton deduct10ns wtth 
respect to the Project Property under Sect10n I 67 or 168 of the Internal Revenue Code of 1986. as 
amended (the "Code"), or any successor statute or the Treasury Regulations applicable thereunder or 
other Jaw applicable thereto, as well as all other United States federal income tax benefits (whether 
by way of deduction, credit or otherwise) applicable to the Project Premises and any comparable 
state and local income tax benefits (whether now existing or hereafter enacted or adopted); and (b) 
without limiting the generality of the foregoing, any investment tax credit or comparable credit which 
may ever be available shall accrue to the benefit of the Company and the Company shall, and the 
Agency upon advice of counsel may, make any election and take other action in accordance with the 
Code and the Treasury Regulations applicable thereunder, as may be necessary to entitle the 
Company to have such benefit. The Agency makes no representation or warranty whatsoever, 
however, that any such tax benefits would be available to either the Agency or the Company. 

Section 9.13. Waiver of Trial by Jurv. The parties do hereby expressly waive all rights to 
trial by jury on any cause of action directly or indirectly involving the terms, covenants or conditions 
of this Agreement or the Project Property or any matters whatsoever arising out of or in any way 
connected with this Agreement. The provisions of this Section relating to waiver of a jury trial shall 
survive the termination or expiration of this Agreement. 

Section 9.14. Non-Discrimination. At all times during the term of this Agreement, the 
Company shall not discnminate against any employee or applicant for employment because of race, 
color, creed, age, sex or national origin. The Company shall use its best efforts to ensure that 
employees and applicants for employment with the Company or any subtenant of the Project 
Premises are treated without regard to their race, color, creed, age, sex or national origin. As used 
herein, the term "treated" shall mean and include, without limitation, the following: recruited, 
whether by advertising or other means; compensated, whether in the form of rates of pay or other 
forms of compensation; selected for training, including apprenticeship; promoted; upgraded ; 
downgraded; demoted; transferred; laid off; and terminated. 

(a) The Company shall, in all solicitations or advertisements for employees placed by or 
on behalf of the Company, state that all qualified applicants will be considered for employment 
without regard to race, color, creed or national origin, age or sex. 

(b) The Company shall furnish to the Agency all information required by the Agency 
pursuant to this Section 9.14 and will cooperate with the Agency for the purposes of investigation to 
ascertain compliance with this Section 9.14. 

(c) The Agency and the Company shall, from time to time, mutually agree upon goals for 
the employment, training, or employment and training of members of minority groups in connection 
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\Vith performing work with respect to the PrOJeCt Premises. 

Section 9.15. Recourse Under This Agreement. All covenants, stipulations, prom1ses, 
agreements and obligal!ons of the Agency contained in this Agreement shall be deemed to be the 
covenants, stipulations, promises, agreements and obligations of the Agency, and not of any member, 
director, officer, employee or agent of the Agency in such person's mdiv1dual capacity, and no 
recourse shall be had for any reason whatsoever hereunder agamst any member, dtrector, officer. 
employee or agent of the Agency or any natural person executing this Agreement on behalf of the 
Agency. In addition, in the performance of the agreements of the Agency herein contained. any 
obligation the Agency may mcur for the payment of money shall not create a debt of the State or the 
City and neither the State nor the City shall be hable on any obhgat10n so incurred, by any such 
obligation shall be payable solely out of amounts payable to the Agency by the Company hereunder. 

All covenants, stipulations, promises, agreements and obligations of the Company contained 
in this Agreement shall be deemed to be the covenants, stipulations, promises, agreements and 
obligations of the Company, and not of any member, director, officer, employee or agent of the 
Company in such person's individual capacity, and no recourse shall be had for any reason 
whatsoever hereunder against any member, director, officer, employee or agent of the Company or 
any natural person executing this Agreement on behalf of the Company. 

Section 9.16. Date of Agreement for Reference Purposes Onlv. 
Agreement shall be for reference purposes only and shall not be construed 
Agreement was executed on the date first above written. This Agreement 
delivered on the Lease Commencement Date. 

The date of this 
to imply that this 
was executed and 

Section 9.17. Requirements of Prime Lease. This Agreement is and shall be subject and 
subordinate in all respects to the Prime Lease and all the matters to which the Prime Lease is or shall 
be subject and subordinate. Nothing contained in this Agreement shall be deemed to affect the rights 
and obligations of the Company under the Prime Lease. 
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IN WITNESS WHEREOF, the Agency has caused its corporate name to be hereunto 
subscribed by its duly authorized Executive Director and attested by an Assistant Secretary and the 
Company has caused its corporate name to be subscribed hereto by its Authorized Representative all 
being done as of the year and day first above written. 

ATTEST: 

Assistant Secretary 

NEW YORK CITY INDUSTRIAL 
DEVELOPMENT AGENCY 

FEDERAL EXPRESS CORPORATION 

By ______________________ __ 
Name: 
Title: 

\ 



L~ 'WITNESS WHEREOF, the Agency has caused its corporate name to be hereunto 
subscribed by its duly authorized Chairman, Executive Director or Deputy Executive Director and 
attested by an Assistant Secretary and the Company has caused its corporate name to be subscribed 
hereto by its Authorized Representative all bemg done as of the year and day tirst above written. 

ATTEST: 

Assistant Secretary 

NY:6J7566.7 

NEW YORK CITY INDUSTRIAL 
DEVELOPME~TAGENCY 

By ______________________ _ 
Name: 
Title: 

FEDERAL EXPRESS CORPORATION 

• I 



STATE OF TENNESSEE ) 
)ss.: 

COUNTY OF SHELBY ) 

On the ) t/.f!_l day of Jn .. tt .. . , 200_L, before me, the undersigned, 
personally appeared Graham R. Smith, personally known to me or proved to me on the 
basis of satisfactory evidence to be the individual whose name is subscribed to the within 
instrument and acknowledged to me that he executed the same in his capacity and that, by 
his signature on the instrument, the individual, or the person upon behalf of which the 

1 

individual acted, executed the instrument. !/ . .{ , 
at)///( c~ - d)' dt_; ( 

Notary Public 

My Commission Expires: 

I 0 



STATE OF NEW YORK ) 
ss.: 

COUNTY OF NEW YORK ) 

11.--. 
On th~ day of December, in the year two thousand and one, before me, the 

undersigned. personally appeared Eric J. Deutsch, personally known to me or proved to me on 
the basis of satisfactory evidence to be the individual whose name is subscribed to the within 
instrument and acknowledged to me that she executed the same in her capacity, and that by her 
signature on the instrument, the individual, or the person upon behalf of which the individual 
acted, executed the instrument. 
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APPENDIX A-1 

DESCRIPTION OF REAL PROPERTY 

Facility Realty 
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ALL THAT CERTAIN plot, piece or parcel of land, with the buildings and improvements 
thereon erected, situate, lying and being in the Borough of Manhattan, City, County and State of 
New York, bounded and described as follows: -

BEGINNJNG at the comer formed by the intersection of the northerly side of 48th Street and the 
easterly side of 12th Avenue; 

RUNNlNG THENCE easterly along the northerly side of said West 48th Street 375 feet; 

THENCE northerly parallel with 12th Avenue 100 feet 5 inches to the center line of the block; 

THENCE easterly along the center line of the block 50 feet; 

THENCE northerly parallel with 12th Avenue 100 feet 5 inches to the southerly side of West 
49th Street; 

THENCE westerly along the southerly side of 49th Street 425 feet to the comer formed by the 
intersection of the southerly side of 49th Street and the easterly side of 12th Avenue; and 

THENCE southerly along the easterly side of 12th A venue 200 feet 10 inches to the point or 
place of BEGINNING. 

Said premises being commonly known as 640-660 12th Avenue, alk/a 606-628 West 49th Street, 
alk/a 617-633 West 48th Street and 609-611 West 48th Street formerly designated as Lots 1, 14, 
15, 21, 24 and 38 (to be merged into Lot 1) in Block 1096 on the Tax Map of the City ofNew 
York, Borough ofManhattan. 

\ 
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TH.E CONDOMDUtlH ONITS (!l~reinafter referred eo as; the "tJnit~•) 1n the 
building (hereinafter referred to a~ the ~auilding") known as 660 12th Avenue 
Condominium and by the Stre~t Number 640-660 12~ Avenue ~/k/a 606-626 West 
<S9th Street a./k/• 617-633 West 46th Street and 609-6~1 West 48th Street, 
county of New York, State of New York, said Units being designc1te<:1 and 
de!lcribed -.s Unit No. 1001 in a Decla.ration dated 12/ll/01 made by 660 
Twelfth L. t..C.. pursua.nt to Article 9-B ot the Real Property t.a.w ot the 
State of New York (here1nafter referred to a$ the "Condominium Act•) 
ccatabliching a Plan for eondominiuut ownership of the Building and the land 
(hareinafter referred to as the '' Land•) upon which the Builc1ing 'is situate 
(which LaneS is more particularly described in Exhibit A annexed hereto and by 
this reference made a part hereof>. which Declaration was recorded in the New 
York County Register's Office on 12/20/01, in Reel 3413 Page 1881 , and ~s 
been amended as set forth on Schedule a annexed and by this reference m•de a 
part hereof (which Declaration and Amendm~mts (if applicable) thereto are 
hereinafter collectively referred to aa; the •oeclarat.ion") . This Unit is 
-lso . designated as Tax Lot 100~ (to be apporeionect from Lots l, 14, lS, 21, 
24 and 38) in Block 1096 of the County of New York on the Tax Map of the Real 
Property Assessment. Department and on the Floor Plans of the Buil<iing, 
Certified by Stuart E. Lerner, A:rchiteeta:, on 12/12/0l an<i filed with the 
Real Property Assessment Department on 12/19/0l as Condominium Plan No.l220 
and also tiled in the Register'& O!fiee on· 12/20/01 as Condominium Map No. 
5853. 

TOGEniER with an undivi<ied 87\ in:.~rest in the General common Elements (:as 
such term is .defined in ~e Declaration) . 

TOOE:THER with the Limited Common Elements <as defined in the Declaration), 
appurtenances and all: the e~tate and right~ of ehe Grantor in a.n<i to the 
units. 

TOGSTHER with and SUBJECT to the rights, obligations, easements, restriction~ 
and other provisions set fot·th in the Declar•tion, Floor plans; and the By· 
Laws of 660 12th Avenue Condonu.nium, as the saa~e may be amended from time to 
time in accordance with the terms thereof (here in after referred to a!l the 
"By-Laws"), all of which shall constitute covenants running with the Land and 
shall bind any person having at any time any interest or est•te in the Units, 
as though recited and stipulated at length herein. 

The Land on which the Building and Units are located i&O situated in the 
County of New York and State of New York and is ~ore fully de~cribed in ~e 
Declaration. 
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Ti tle NO . 8 15~84 

THB CONDOMlXIUM UNITS (herel.nafter referred to as tile •Unite•) in th<t 
building (h~reinafter reterred to as the "B~ilding") known as 660 12th Avenue 
Condominium and by the S~reet Number 640-660 12th Avenue a/k/a 606-628 West 
49th Street a/k/a 617-633 West 48th Stree~ Ollld 609-611 WeiSt 48th Street, 
Count.y of New York, State of New York. said Units being cle!lignated cu:d 
de~;cribed as Uni t. No. 1002 in a Declaration dated l:Z/11/0l me.cle by 660 
Twelfth L.L.C .• pursuant to Arr.icl e ,_B of the Real Property Law of tlle 
State o! New York (hereinafter referred to as the •condominium Act•) 
establishing a Plan for condominium owoership of the B~ilding and the land 
lhereinaftet· referred to as: the "Land") upon which the Building ie $ituate 
l wh1ch Land is more particularly described in Exhibit A annexed hereto and by 
this reference ~de a part hereof). which Declaration wa8 recorded in the New 
York County Resiflter' s Office on 12/20/01, in Reel 3413 Page 1861, and has 
been amended as set forth on Schedu le B annexed and by this reference made a-. 
part hereof (which Declaration and Amendments (if applicable) thereto are 
hereinafter collactively referred co as the "Declaration"). This Unit is 
also designated as TLx LOt 1002 Ito be apport1oned from Lots 1, 14, 15, 21, 
24 and 38) in Block 1096 of t.he County of New York on the Tax Map of the Real 
Property Assess1nenc Department and on the Floor Plans of the Building, 
certified by Stuart E . Lerner, Architects, on 12/12/0l and filed with the 
Real Property Asse~sment Department on 12/19/01 as Condominium Plan No.l220 
and also filed in che Register' .s Office on 12/20/01 as: Condominium Map No. 
5853. 

TOGBTBBR with an undivided 13t interest in the General common Elements (as 
such term is defined in the Declarac.ion). 

TOGBTHER with the Limited Common Element.- (as detined in the Declaration), 
appurtenances and all the estate cind rights of the Grantor in and to the 
units. 

TOGBTHBR with and SUBJBCT to the right.-, obligations, easements, restrictions 
and other provisiong set forth in the Declaration, Floor plan8 ancl the By-
Laws of 660 12th Avenue Conclominiu~. ag the same may be amended from time to 
time in accordance with the terms thereof (herein after referred to as the 
"By-Laws:~), all of which shall conctitute covenants running with the Land and 
shall bind any person having at any time any interest or estate in the Units, 
as though recited and ~tip~lated at length herein. 

The Land on which the Building and Units are located is situated in the 
County o! New York and State of New York and is more fully described in the 
Declaration. 
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PRELIMINARY SALES TAX REPORTING CERTIFICATE OF THE COMPANY 

The undersigned DOES HEREBY CERTIFY THAT he/she is an Authorized Representatt\'e 
(as defined m the Lease Agreement referred to below) of FEDERAL EXPRESS CORPORATION, a 
Delaware Corporation (the "Company"), and has knowledge or access to that knowledge necessary 
to deliver this certificate, and this certificate is being delivered upon the execution and delivery of 
that certain Lease Agreement dated as of December 1, 2001 (the "Lease Agreement") by and 
between the New York City Industrial Development Agency and the Company, in accordance with 
the provisions of Section 2.5 thereof (all capitalized terms used but not defined herein shall have the 
respective meanings assigned to such terms in the Lease Agreement): 

1. For the period commencing on the issuance of the Second Preliminary Sales Tax 
Letter, dated, October 1, 2001 (the "Preliminary Sales Tax Letter") and ending on the day preceding 
the Lease Commencement Date (the "Reporting Period"), Schedule 1 attached hereto sets forth each 
Sales Tax Saving availed of by the Company pursuant to the Preliminary Sales Tax Letter, the dollar 
amount of same, the date availed of, meaning the date of payment and the specific items of Company 
Project Costs to which each shall relate. 

2. All of the Sales Tax Savings described in Schedule I were availed ofby the Company 
in compliance with the provisions of the Preliminary Sales Tax Letter, and no Person other than the 
Company realized any such Sales Tax Savings (Company). 

3. Attached hereto as Schedule II is an accurate and complete description of the 
property comprising the Facility Equipment. 

4. As of the end of the Reporting Period, the amount of Remaining Sales Tax Benefits 
(Company) is $1 ,438,000.00. 

5. As of the end of the Reporting Period and at all times during such Reporting Period, 
the Developer was not in default under any provisions of the Preliminary Sales Tax Letter. 

I I 

, 

IN WITNESS WHEREOF, the undersigned has hereunto set its hand this.;? W "-aay of 
December, 200 1. 

N¥:646327.1 

F E DERAL EXPRESS CORPORATION 
~ 

By . 

j !'aiJam ~- S:,.~Nh,~dr.f 
~ tl\ \ 'l>-'-\ I\)\ . I r< ,J fC 

/) (..) Approved 

-rT~I p~~r~1~~t 
~a_ 0 I JOl-t!< .a_, 



Description 
of Item 
(incl. serial 
#,if 
applicable) 
None 
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Date of 
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Saving Total 
Savings 
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Schedule 11 

Project Registry (Facility Equipment) 
None 

I I 
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PRELIMI~ARY SALES TAX CERTIFICATE OF THE DEVELOPER 

The undersigned DOES HEREBY CERTIFY THAT he/she 1s an Authonzed Representative 
(as defined in the Developer Sublease referred to below) of 660 TWELFTH L.L.C. (formerly known 
as 621 West 48 L.L.C.), a New York limited liability company (the "Developer"), and has 
knowledge or access to that knowledge necessary to deliver th1s certificate, and this certificate is 
bemg delivered in accordance with the provis1ons of certain Interim Sublease Agreement (621 West 
48th Street) dated as of October 1, 2001 (the "Intenm Sublease") by and between the New York City 
Industrial Development Agency (the "Agency") and the Developer (all capitalized terms used but not 
defined herein shall have the respective meanings assigned to such terms m the Interim Sublease): 

1. For the period commencing on the issuance and delivery of the First Preliminary 
Sales Tax Letter, dated October 1, 2001, as amended and restated (the "Preliminary Sales Tax 
Letter") and ending on the day preceding the Lease Commencement Date (the "Reporting Period"), 
Schedule I attached hereto sets forth each Sales Tax Saving availed of by the Developer pursuant to 
the Preliminary Sales Tax Letter or the Interim Sublease, the dollar amount of same, the date availed 
of, meaning the date of payment and the specific items of Developer Project Costs to which each 
shall relate. 

2. All of the Sales Tax Savings described in Schedule I were availed of by the 
Developer in compliance with the provisions of the Preliminary Sales Tax Letter and the Intenm 
Sublease, and no Person other than the Developer realized any such Sales Tax Savings (Developer). 

3. Attached hereto as Schedule II is an accurate and complete description of the 
property comprising the Developer Improvements. 

4. As of the end of the Reporting Period, the amount of Remaining Sales Tax Benefits 
(Developer) is$ ~..._ ... "ff.:.~.~tl. 

5. As of the end of the Reporting Period and at all times during such Reporting Period, 
the Developer was not in default under any of the provisions of the Preliminary Sales Tax Letter and 
the Interim Sublease. [To the extent that the Authorized Representative of the Developer shall have 
obtained knowledge or notice of any such default, the certificate shall disclose such default(s) or 
notice thereof and the nature thereof, whether or not the same shall constitute an Event of Default 
under the Interim Sublease, and the action proposed to be taken by the Developer and/or the 
Company with respect thereto.] 

6. No item of Facility Improvement Materials and Base Building Equipment 
(collectively, the "Developer Improvements") has been removed from the Facility Realty except in 
accordance with the Interim Sublease. 

IN W ITNESS WHEREOF, the undersigned has hereunto set its hand thi~ day of 
December, 2001. 

660 TWELFTH L.L.C.' 

, ' ,// 
By: __ ~----~~~~~'--------------

/'1 - -:f , 
~ v.l\tli" 9 U.1~'"r,,._, 
vr t ~ r:~'l.:., O'<-JV(""' 
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Block 1096 
IDA TAX BENEFIT FOR FED EX 

H;~660 IDA FED EX tax benefit from contracts.xls)ShMt1 

PheaeCode O.acrlption Subcontraclof 

General Conditions 
01.410 Testing & lns~on Ava Shypola Consulting 

01 410 Testing & lns~on Cantor Selnuk Group 

01.900 Misc. General Conditions Ear1 B Loveii-SP Bek:her 

Trades 
02.010 Sub Surface Investigation How.rd GrMnspan 

02.010 Sub Surface Investigation Jersey Boring & Drilling 

02.010 Sub Surface Investigation Warren George 

02.050 Demolition A. Russo Wrecking 

02200 Foundation Mayrlc:h Construction Corp. 

02.200 Foundation Brookside Environ., Inc. 
02.800 Sitelmprovs & Sidewalks not awarded 

03.300 Concrete SuperstruetlJre Carlton Concrete 

03.400 Precast Concrete Global Precast 

04.200 Masonry Metro Masons, Inc 

05.120 Structural SIMI Interstate Ironworks 

05.500 Miscellan.ous Metal Ment Bro Iron Works Co. 

01250 Spray-on Fireproofing Island International 
07.!00 Built Up Roofing Eagle One Roofing 

07.900 Caulking (Joint Sealers) not awarded 

08.100 Metal Doors & Frames Long Island Fire Door. Inc. 

08.300 Roll-up Doors McKeon Rolling Stl Door Co. 

08.•UO Alum Entrances & Storefrnt Coordinated Metals 

08.700 Finish Hardware Long Island Fire Door,lnc. 

08.900 Curtain Wall Glasulum lntem'l Corp. 

09.250 GWB & Carpentry Woodworb Construction 

09.300 Ceramic Tile & Marble not awarded 

09.650 Resilient Flooring not awarded 

09.680 Carpet not awarded 

09.900 Painting not awarded 

10.430 Signage & GraphiC$ not awarded 

10.800 T ollet AcciPartitions & Lockers A. Lbs 
12.500 Window Treatment not awarded 

1<4.210 Elevators Transel Elevator 

1<4.610 Sidewalk Bridge United Hoisting 

15.300 Sprinkler Rael Automatic Sprinkler 

15.400 Plumbing Almar Plumbing 
15.400 Site Utilities Todino & Sons 
15.500 HVAC Martin Associates 

16.050 Electric & Light Fixtures High Rise Elec:tric: 

16.050 Electric & Light Fixtures Welsbech Sllight replace 

Consultants 
17.010 Architect Vollmer Associates 

17.030 MEP Consultant Cosentinl Associates 

17.040 Preconstruc:tlon Survey John V. Dinan 

17.110 Geotechnical Consultant Mueser Rutlege 

17.140 Environmental Consultant Al<RF,Inc. 

17.140 ACM Survey GCI Environmental 

17.140 Environmental Consultant Phillip Habib 

17.999 Mission Critical Consultant Einhorn YalfM Prescott 

TOTALS 
cummulative to date 

Notes 

8-Nov-01 
revised 20-Nov-01 
revised 20-Dec-01 

total 

Contract FED EX 

Amount nles tax 

Per Olem so 
PerOiem so 

111200 so 

6,000 so 
30,000 so 
11,594 $0 

1,068,158 $0 

11,450,000 $0 

4,801 $0 

3,125,000 $79,050 

1,276,000 $26,437 

2,700,000 $41,400 

6,899,000 $61,994 

790,000 $14,614 

480 000 $10 700 

760,000 $19,600 

39,600 $3,048 

175,000 $8,506 

905,000 S10,525 

39,500 $2,744 

184,682 $0 

690,000 $10,857 

372.000 $16,345 

42,000 

800,000 $9,000 

1,350,000 $42,300 

155,000 $1 ,500 

3,800,000 $75,000 

6,503,000 $136,000 

5,846 $0 

2,076,066 $0 

53,725 $0 

34,337 so 
16,802 $0 

38,'-45 $0 

33,637 $0 

45,000 so 
135,999 $0 

$ 45,100,291.77 $567,519 

accrued 

911 to 9130 

1 

2 

$ 1.650 

$ 1.650 

1. Mayrich 95% complete when 10/02/01 sales tax letter sent. IDA/Fed Ex agree not to request sates tax credit 
for Foundation work prior to 10/02101 Issuance of sales tax letter. 
2. Application for rebate of taxes paid prior to Issuance of 10/02 sales tax letter by Rockrose. 
3. Based on percent of work (excluding engineering) performed. 

accrued accrued 

1011 to 10131 11/1 to 11131 

3,952 

6,609 

$ 34,994 3 5,889 

631 

$ 5,499 3 

$ 1,335 

3 
$ 10,530 3 8370 

~ 

. 

$ 52,368 $25,451 

$ 79,459 



SALES TAX LETTER (COMPANY) 

December 26, 200 I 

TO WHOM IT MAY CONCERN 

Re: New York City Industrial Development Agency 
Federal Express Corporation Project 

Ladies and Gentlemen: 

APPE\01\: C 

The New York City Industrial Development Agency (the "Agency"), by this notice, hereby 
advises you as follows: 

1. The Agency constitutes a corporate governmental agency and a public benefit 
corporation under the laws of the State of New York, and therefore, m the exercise of tts 
governmental functions, including the acquisttion of and control over property is exempt from the 
imposition of any sales and use tax. As an exempt governmental entity, no exempt organization 
identification number has been issued to the Agency nor is one required. 

2. Pursuant to a resolution adopted by the Agency on February 13, 2001, the Agency 
has authorized and pursuant to the terms hereof the Agency does hereby authorize Federal Express 
Corporation, a corporation organized under the laws of the State of Delaware (the "Company"), to 
act as its agent for and on behalf of the Agency in connection with the acquisition of machinery, 
equipment, furniture, furnishings, trade fixtures, and other items of tangible personal property 
("Facility Equipment"), all as generally described in and limited as to scope as set forth in Exhibit A 
attached hereto, and all for use at 621 West 48th Street in New York, New York (the "ProJect 
Premises") by the Company (collectively, the "Equipment Project"). The Agency authorizes the 
Company to use and the Company shall use this letter only for the payment of costs incurred in 
connection with the Project (as defined herein). 

3. The Company agrees that for every purchase made by the Company as agent for the 
Agency in connection with the Equipment Project, the Company shall receive and/or enter into a 
written contract, bill, invoice or purchase order containing language in substantially the following 
form: 

NY:637566.10 

"This [contract or purchase order] is being entered into by or on 
behalf of Federal Express Corporation, a corporation organized under 
the laws of the State of Delaware (the "Agent"), as agent for and on 
behalf of the New York City Industrial Development Agency (the 
"Agency") in connection with a certain project of the Agency for the 
Agent consisting of the acquisition of machinery, equipment, 
furniture, furnishings, trade fixtures and other tangible personal 
property for use at 621 West 48th Street in New York, New York (the 
"Project Premises"). The machinery, equipment, furniture, 
furnishings, trade fixtures and other tangible personal property which 
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is the subject ofthis [contract, invoice, bill or purchase order] shall be 
exempt from the sales and use tax levied by the State of New York 
and The Cit}' of Ne""' York tf effected m accordance ,.,·ith the terms 
and conditions set forth herein, and the Agent hereby represents that 
this [contract, invoice, bill or purchase order] is in compltance with 
the terms of this Sales Tax Letter (Company). The liability of the 
Agency hereunder is limited as set forth in this Sales Tax Letter 
(Company). By execution or acceptance of this [contract or purchase 
order], the vendor hereby acknowledges the terms and conditions set 
forth in this paragraph.'' 

'The ,·endor represents and warrants that such party is not a 
Prohibited Person. 

The term "Prohibited Person", as used hereinabove, means: (i) any 
person (A) that is in default or in breach, beyond any applicable 
notice and/or grace period, of its obligations under any material 
written agreement with the City or the Agency, or (B) that directly or 
indirectly controls, is controlled by, or is under common control with, 
a person that is in default or in breach, beyond any applicable notice 
and/or grace period, of its obligations under any material written 
agreement with the City or the Agency, unless such default or breach 
has been waived in writmg by the City or the Agency, respectively; 
(ii) any person (A) that has been convicted in a criminal proceeding 
for a felony or any crime involving moral turpitude or that is an 
organized crime figure or is reputed to have substantial business or 
other affiliations with an organized crime figure, or (B) that directly 
or indirectly controls, is controlled by, or is under common control 
with a person that has been convicted in a criminal proceeding for a 
felony or any crime involving moral turpitude or that is an organized 
crime figure or is reputed to have substantial business or other 
affiliations with an organized crime figure; (iii) any government, or 
any person that is directly or indirectly controlled (rather than only 
regulated) by a government, that is finally determined to be in 
violation of (including, but not limited to, any participant in an 
international boycott in violation of) the Export Administration Act of 
I 979, or its successor, or the regulations issued pursuant thereto, or 
any government that is, or any person that, directly or indirectly, is 
controlled (rather than only regulated) by a government that is subject 
to the regulations or controls thereof; or (iv) any government, or any 
person that, directly or indirectly, is controlled (rather than only 
regulated) by a government, the effects of the activities of which are 
regulated or controlled pursuant to regulations of the United States 
Treasury Department or executive orders of the President of the 
United States of America issued pursuant to the Trading with the 
Enemy Act of 1917, as amended (including the Arms Export Control 
Act of 1979, as amended)." 

4. In the event that a vendor is a Prohibited Person and such vendor or contractor has 
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made a misrepresentation stating otheiWise in a contract, b1ll, invoice or purchase order entered mto 
by the Company as agent for the Agency, the Company shall not be in default hereunder or under any 
Project Document unless the Company had actual knowledge that such vendor IS a Prohibited Person. 

5 The Equipment Project shall be exempt from the sales and use tax levied by the State 
of New York and The City of New York on the condition that the Fac1lity l:.quipment shall have a 
useful life of one year or more, and shall solely be for the use of the Company and/or its Affiliates at 
the Project Premises and for no other entity and at no other location, and the purchase of Faci IJty 
Equipment shall be effected by and at the sole cost of the Company. 

6. The Agency shall have no liability, for payment or performance obligations, under 
any contract, invoice, bill or purchase order entered into by the Company as agent for the Agency 
hereunder, either directly or indirectly or contingently, in any manner and to any extent whatsoever, 
and the Company shall be the sole party liable thereunder. 

7. By execution by the Company of its acceptance of the terms of this Sales Tax Letter 
(Company), the Company agrees to accept the terms hereof and represents and warrants to the 
Agency that the use of this Jetter by the Company is strictly for the purposes above stated. 

8. Accordingly, until the earliest of (i) December 31, 2030, (ii) the actual realization of 
the Maximum Sales Tax Savings Amount (Company) (as defined in the Lease Agreement) by the 
Company, (iii) the occurrence of a default by the Company of any of its obligations under any of the 
Project Documents, (iv) the termination or recession of the Pnme Lease, the Company Lease or the 
Lease Agreement, or (v) such other time as the Agency shall in its sole reasonable discretion, request 
the Company in writing to stop using this Sales Tax Letter (Company) and return said letter to the 
Agency, and subject to the continued annual confirmation by the Agency as to the effectiveness of 
this letter as provided in Exhibit B attached hereto and made a part hereof, all vendors are hereby 
authorized to rely on this letter (or on a photocopy or fax of this letter) as evidence that purchases of 
Facility Equipment, to the extent effected by the Company, as agent for the Agency, are exempt from 
all New York State and New York City sales and use taxes. 

9. This letter may be executed in counterparts, each of which shall be an original and all 
of which shall constitute but one and the same instrument. 

The Agency reserves the right, in its sole reasonable discretion, to suspend or terminate this 
Sales Tax Letter (Company) and to require that the Company surrender this Sales Tax Letter 
(Company) to the Agency for suspension or cancellation. 
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The signature of a representative of the Company where indicated below will indicate that the 
Company has accepted the terms hereof 

ACCEPTED AND AGREED TO BY: 

FEDERAL EXPRESS CORPORATION 

By: ____________________ __ 
Name: 
Title: 

NEW YORK CITY INDUSTRIAL 
DEVELOPMEl'IT AGEl'iCY 

By·-----------------------
Name: 
Title: 
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EXHIBIT A 

Exemptions from sales or use tax relate to the following: 

1. the acquisition of machinery, equ1pment, furniture, furnishings, trade fixtures and 
other tangible items of personal property for use at the Project Premises, mcluding mainframe 
computers (and peripherals), personal or other computers, telecommunication equipment, busmess 
machines and software, but excluding art, plants, objets d'art and other similar decorative 1tcms, 
rolhng stock and ordinary oftice supplies such as pencils, paper chps and paper: 

provided, however, that the purchase of any sofuvare under the above categories may only be 
effected if such software shall be capitalized or capable of being capitalized under generally accepted 
accounting principles. 
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EXHIBIT B 

ANNUAL CONHRMA TION BY AGENCY OF 
EFFECTIVENESS OF SALES TAX LETTER 

Annual Period (but not later than 
that date determined in accordance 
with para!!raph 8 of this letter) Confirming Agency S1gnaturc 

December 26, 2001 through June 30, 2002 

July 1, 2002 through June 30, 2003 

July 1, 2003 through June 30, 2004 

July I, 2004 through June 30, 2005 

July I, 2005 through June 30, 2006 

July 1, 2006 through June 30, 2007 

July 1, 2007 through June 30, 2008 

July 1, 2008 through June 30,2009 

July 1, 2009 through June 30, 2010 

July 1, 20 I 0 through June 30, 2011 

July 1, 20 II through June 30, 2012 

July 1, 2012 through June 30, 2013 

July 1, 2014 through June 30, 2015 

July 1, 2015 through June 30,2016 

July 1, 20I6 through June 30,2017 

July I, 2017 through June 30, 2018 

July 1, 2018 through June 30, 2019 

July 1, 2019 through June 30,2020 

July I, 2020 through June 30, 2021 

July 1, 2021 through June 30,2022 

July 1, 2022 through June 30, 2023 

l'iY:637566.10 
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July 1, 2023 through June 30,2024 

July 1, 2024 through June 30, 2025 

July 1, 2025 through June 30, 2026 

July 1, 2026 through June 30, 2027 

July 1, 2027 through June 30, 2028 

July 1, 2028 through June 30, 2029 

July 1, 2028 through December 31,2030 

NY:637566.10 
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SALES TAX LETTER (DEVELOPER) 

TO WH0:\-1 IT MAY CO~ CERN 

Re: ~ew York City Industrial De\·elopment Agency 
Federal Express Corporation Project 

Ladies and Gentlemen: 

December 26. 2001 

APPE"\01\: 0 

The New York City Industrial Development Agency (the "Agency"), by this notice, hereby 
advises you as follows: 

1. The Agency constitutes a corporate governmental agency and a public benefit 
corporation under the laws of the State of New York, and therefore, m the exercise of its 
governmental functions, including the acquisition of and control over property is exempt from the 
imposition of any sales and use tax. As an exempt governmental entity, no exempt organization 
identification number has been issued to the Agency nor is one required. 

2. Pursuant to a resolution adopted by the Agency on February 13, 2001 (the 
"Authorizing Resolution"), the Agency has authorized and pursuant to the terms hereof the Agency 
does hereby authorize 660 Twelfth L.L.C. (formerly known as 621 West 48 L.L.C.) (the 
"Developer"), a limited liability company organized under the laws of the State ofNew York, for the 
benefit of Federal Express Corporation (the "Company"), a corporation organized under the laws of 
the State of Delaware, to act as its agent for and on behalf of the Agency in connection with the 
acquisition from time to time of construction materials ("Facility Improvements") to be used by the 
Developer to construct an approximately 241,470 square foot building, and to make capital 
improvements at, a certain premises to be constructed by the Developer and leased in part to the 
Company, all to be located at 621 West 48th Street, in New York, New York (such premises and 
building being referred to as the "Project Building"). 

3. Pursuant to the Authorizing Resolution, the Agency has authorized the Developer to 
act as agent for the Agency, for the benefit of the Company, to acquire fixtures, apparatus, systems, 
machinery and equipment, including elevator, electrical, plumbing and IIVAC fixtures, apparatus 
and systems, and other similar types of fixtures, apparatus, systems, machinery and equipment (the 
"Base Building Equipment") all as generally described in and limited as to scope as set forth in 
Exhibit A attached hereto, and all for use at the Project Building. The acquisition and installation of 
the Project Building and the Base Building Equipment are collectively referred to herein as the 
"Facility Improvement Project". The Agency authorizes the Developer to use and the Developer 
shall use this letter only for the payment of costs incurred in connection with the Facility 
Improvement Project. 

4. The Developer agrees that for every purchase made by the Developer as agent for the 
Agency in connection with the Facility Improvement Project, the Developer shall receive and/or 
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enter into a wntten contract, bill, invoice or purchase order containing language in substantially the 
following form: 

NY:637566.10 

[IF WITH RESPECT TO F .\CILITY Il\IPROYE:\IE~TS] 

"This (purchase order, bill of sale, invoice or contract is entered into 
by (660 Twelfth L.L.C.) (the "Developer"), a New York ltmited 
liability company (the "Agent"). as agent for the New York City 
Industrial Development Agency (the "Agency") and on behalf of 
Federal Express Corporation (the "Company"), a Delaware 
corporation m connection with, from time to time. the acquisitiOn and 
installation of construction materials to be used by the Developer to 
construct and make capital improvements at a certain premises to be 
located at 621 West 48th Street, New York, New York, which 
premises have been leased, in part, by the Developer to the Company 
(the "Leased Premises") (the above being part of the "Facility 
Improvement Project")." 

[OR, IF WITH RESPECT TO BASE BUILDING EQUIPMENT) 

"This (purchase order, bill of sale, invoice or contract] is entered into 
by [660 Twelfth L.L.C.] (the "Developer"), a New York limited 
liability company {the "Agent"). as agent for the New York City 
Industrial Development Agency (the "Agency") and on behalf of 
Federal Express Corporation (the "Company"), a Delaware 
corporation in connection with, from time to time, purchases of 
machinery and equipment, including elevator, electrical, plumbing 
and HVAC fixtures, apparatus, systems, and other similar types of 
fixtures, apparatus, systems, machinery and equipment installed and 
used at a certain premises to be located at 621 West 48th Street, New 
York, New York, which premises have been leased, in part, by the 
Developer to the Company (the "Leased Premises") (the above being 
part ofthe "Facility Improvement Project")." 

[AND, IN EITHER CASE, ALL OF THE FOLLOWING] 

"The vendor or contractor represents and warrants that such party is 
not a Prohibited Person. 

The term "Prohibited Person", as used hereinabove, means: (i) any 
person (A) that is in default or in breach, beyond any applicable 
notice and/or grace period, of its obligations under any material 
written agreement with the City or the Agency, or (B) that directly or 
indirectly controls, is controlled by, or is under common control with, 
a person that is in default or in breach, beyond any applicable notice 
and/or grace period, of its obligations under any material written 
agreement with the City or the Agency, unless such default or breach 
has been waived in writing by the City or the Agency, respectively; 
(ii) any person (A) that has been convicted in a criminal proceeding 

Appendix D-2 



for a felony or any crime involvmg moral turpitude or that is an 
orgamzed crime figure or IS repured to have substantial busmess or 
other affiliations with an organized crime figure, or (B) that dtrcctly 
or indirectly controls, IS controlled by, or IS under common control 
with a person that has been convicted in a crimmal proceeding for a 
felony or any crime involving moral turpitude or that is an organized 
crime figure or is reputed to have substantial business or other 
affiliations with an organized crime figure; (iii) any government, or 
any person that is directly or indirectly controlled (rather than only 
regulated) by a government, that is finally determined to be m 
violation of (including, but not limited to, any participant in an 
international boycott in violation of) the Export Administration Act of 
1979, or its successor, or the regulations issued pursuant thereto, or 
any government that is, or any person that, directly or indirectly, is 
controlled (rather than only regulated) by a government that is subject 
to the regulations or controls thereof; or (iv) any government, or any 
person that, directly or mdirectly, is controlled (rather than only 
regulated) by a government, the effects of the activities of which are 
regulated or controlled pursuant to regulations of the United States 
Treasury Department or executive orders of the President of the 
United States of America issued pursuant to the Trading with the 
Enemy Act of 1917, as amended (including the Arms Export Control 
Act of 1979, as amended)." 

5. In the event that a vendor or contractor is a Prohibited Person and such vendor or 
contractor has made a misrepresentation stating otherwise in a contract, invoice, bill, or purchase 
order entered into by the Developer as agent for the Agency, the Developer shall not be in default 
hereunder or under any Developer Project Document unless the Developer had actual knowledge that 
such vendor or contractor is a Prohibited Person. 

6. The Facility Improvement Project shall be exempt from the sales and use tax levied 
by the State of New York and The City of New York on the condition that in the case of Facility 
Improvements, such improvements shall be effected by and at the sole cost of the Developer, and on 
the condition that the Facility Improvements and Base Building Equipment be used solely by the 
Developer at the Project Building and for no other location. 

7. The Agency shall have no liability, for payment or performance obligations, under 
any contract, invoice, bill or purchase order entered into by the Developer as agent for the Agency 
hereunder, either directly or indirectly or contingently, in any manner and to any extent whatsoever, 
and the Developer shall be the sole party liable thereunder. 

8. By execution by the Developer of its acceptance of the terms of this Sales Tax Letter 
(Developer), the Developer agrees to accept the terms hereof and represents and warrants to the 
Agency that the use of this letter by the Developer is strictly for the purposes above stated. 

9. Accordingly, until the earliest of (i) December 31, 2004, (ii) the Construction 
Completion Date, (iii) the actual realization of the Maximum Sales Tax Savings Amount (Developer) 
(as defined in the Sublease Agreement) by the Developer, (iv) the occurrence of a default by the 

Appendix D-3 
:"Y:637566. 10 



Developer of any of its obligations under the Amended and Restated Lease Agreement (the "Lease 
Agreement") or the Amended and Restated Sublease Agreement (the "Sublease Agreement"). each 
dated as of December 1, 2001, bet\veen the Developer and the AgenCJ. or under the Amended and 
Restated IndemnificatiOn Agreement, dated as of December 1, 2001, bet\veen the De\ eloper and the 
Agency, (v) the termination or rescission of the Lease Agreement or the Sublease Agreement, or (vt) 
such other time as the Agency shall, in its sole reasonable discretion, request the Developer in 
writing to stop using this Sales Tax Letter (Developer) and return said letter to the Agency, and 
subject to the continued annual confirmation by the Agency as to the effectiveness of this letter as 
provided in Exhibit B attached hereto and made a part hereof. all vendors, contractors and 
subcontractors are hereby authorized to rely on this letter (or on a photocopy or fax of this letter) as 
evidence that purchases of. and contracts relating to. the Facthty Improvement Project, to the extent 
effected by the Developer, as agent for the Agency, are exempt from all New York State and New 
York City sales and use taxes. 

10. This letter may be executed m counterparts, each of which shall be an original and all 
of which shall constitute but one and the same instrument. 

11. The Agency reserves the right, in its sole reasonable discretion, to suspend or 
terminate this Sales Tax Letter (Developer) and to require that the Developer surrender this Sales Tax 
Letter (Developer) to the Agency for suspension or cancellation. 
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The stgnature of a representative of the Developer where indicated below will indicate that the 
Developer has accepted the terms hereof. 

ACCEPTED AND AGREED TO BY: 

660 TWELFTH L.L.C. 

By: ____________________ __ 
Name: 
Title: 

NY:637566.10 

'lEW YORK CITY INDUSTRIAL 
DEVELOPMENT AGENCY 

By: ------------------------Name: 
Title: 
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EXHIBIT A 

Exemptions from sales or use tax relate to the following categories: 

1. The acquisitiOn of building and construction matenals and the making of 
improvements and renovatiOns to the PrOJect Buildmg; and 

2. The acquisition by the Developer of fixtures, apparatus, systems, machinery, and 
equipment, including elevator, electrical, plumbing and HV AC fixtures, apparatus, systems and other 
similar types of fixtures, apparatus, systems, machinery and equipment installed at the ProJect 
Building and made a part thereof. 
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EXHIBITB 

ANNUAL CONFlRMA TION BY AGENCY OF 
EFFECTNENESS OF SALES TAX LETTER 

Annual Period (but not later than 
that date determined m accordance 
with paragraph 9 of this letter) 

December 26, 2001 through June 30, 2002 

July 1, 2002 through June 30, 2002 

July 1, 2003 through June 30, 2003 

July 1, 2004 through December 31,2004 
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SCHEDULE A 

ANNUAL CERTIFICATE OF THE COMPANY 

The undersigned DOES HEREBY CERTIFY THAT he: she is an Authorized Representative 
(as defined m the Lease Agreement referred to below) of FEDERAL EXPRESS CORPORA TIO~. a 
Dela\ .. are Corporatton (the "Company"), and has knowledge or access to that knowledge necessary 
to deliver this certificate, and this certificate is being delivered in accordance wtth the provtsions of 
Section 2.5 of that certain Lease Agreement (621 West 48th Street) dated as of December I, 2001 
(the "Lease Agreement") by and between the New York City Industrial Development Agency and 
the Company (all capitalized terms used but not defined herein shall have the respective meamngs 
assigned to such terms m the Lease Agreement): 

1. For the Reporting Period, Schedule I attached hereto sets forth each Sales Tax Savmg 
availed of by the Company pursuant to the Sales Tax Letter (Company) and/or the Lease Agreement, 
the dollar amount of same, the date availed of, meaning the date of payment and the specific items of 
Company Project Costs to which each shall relate. 

2. All of the Sales Tax Savings described in Schedule I were availed ofby the Company 
in compliance with the provisions of the Sales Tax Letter (Company) and the Lease Agreement, and 
no Person other than the Company realized any such Sales Tax Savings (Company). 

3. Attached hereto as Schedule II are all deletions and additions necessary to cause the 
Project Registry (Facility Equipment) to be an accurate and complete description of the property 
comprising the Facility Equtpment. 

4. As of the end of the Reporting Period, the amount of Remaining Sales Tax Benefits 
(Company) is$ ___ _ 

5. As of the end of the Reporting Period and at all times during such Reporting Period, 
the Company was not m default under any of the provisions of the Company Project Documents. 
[To the extent that the Authorized Representative of the Company shall have obtained knowledge or 
notice of any such default, the certificate shall disclose such default(s) or notice thereof and the 
nature thereof, whether or not the same shall constitute an Event of Default under any of the Project 
Documents, and the action proposed to be taken by the Company with respect thereto.] 

6. No item of Facility Equipment has been removed from the Project Premises, except 
in accordance with Section 4.2 of the Lease Agreement. 

7. The aggregate amount of rentable square feet of each of the Project Premises leased 
during the Reporting Period to Non-Qualified Users, the name and business operation of each such 
tenant, the term of each such lease, the percentage of aggregate rentable square feet of the Project 
Premises so leased to Non-Qualified Users are as follows: --------------

IN WITNESS WHEREOF, the undersigned has hereunto set its hand this __ day of 
-----· 20 __ . 

FEDERAL EXPRESS CORPORATION 

By ____________________ _ 
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Description of 
Item (incl. 
serial#, 1f 
applicable) 
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Location 
ofltem 

Dollar 
Amount 

Schedule I 

Vendor 

Schedule A-2 

Date of 
Payment 

Sales Tax 
Saving Total Savings 

\ 



Schedule II 

Deletions and Additions to ProJect Registry (Facility Equipment) 

Schedule A-3 
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SCHEDULE 8-1 

Form of Report of Independent Accountant (Company) 

Report of Independent Accountants 

[Date) 

Federal Express Corporation 
621 West 48th Street 
New York, New York 

New York City Industrial 
Development Agency 

110 William Street 
New York, New York 10038 

We have perfonned the procedures enumerated below, which were agreed to by Federal 
Express Corporation, a Delaware corporation (the "Company"), and the New York City Industrial 
Development Agency (the "Agency"), to the data set forth in that certain Certificate(s) of the 
Company dated August I, __ (the "Sales Tax Certificate"), and attached Sales Tax Schedule (the 
"Sales Tax Schedule") solely to assist the Company in complying with Section 2.5 of the Lease 
Agreement dated as of December I, 200 I, as amended (the "Lease Agreement"), between the 
Agency and the Company. This engagement to apply agreed-upon procedures was perfonned in 
accordance with standards established by the American Institute of Certified Public Accountants. 
The sufficiency of the procedures is solely the responsibility of the specified users of the report. 
Consequently, we make no representation regarding the sufficiency of the procedures described 
below either for the purpose for which this report has been requested or for any other purpose. 

We inquired of officials and other personnel of the Company who have responsibility for 
accounting and financial matters about: 

(a) the nature of expenditures and whether such expenditures are of the types as 
pennitted by the Lease Agreement; 

(b) whether contracts, invoices, bills and purchase orders contained the 
prescribed wording required under Section 2.5 of the Lease Agreement; and 

(c) whether the sales tax exemption as set forth in the attached schedule is 8.25% 
of the expenditure. 

Such officials and other personnel of the Company who have responsibility for accounting 
and financia l matters infonned us that: 

NY:637566.1 0 

(a) the expenditures are of the types allowed by the Lease Agreement; 

(b) all contracts, invoices, bills and purchase orders contained the prescribed 
wording required under Section 2.5 of the Lease Agreement, and 
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(c) the sales tax exempt1on as set forth m the attached schedule is 8.25% of the 
expenditure. 

Our procedures with respect to the data in the Sales Tax Certificate and Sales Tax Schedule 
were as follows: 

(a) We have performed the procedures described belo'" to the accompanymg 
Sales Tax Certificate and Sales Tax Schedule pursuant to Section 2.5 of the 
Lease Agreement. 

(b) We were informed by officials and other personnel of the Company who have 
responsibility for accounting and financ1al matters that the accompanymg 
Certificate and Sales Tax Schedule of the Company as required by Section 
2.5 of the Lease Agreement, and attached Sales Tax Schedule are presented 
on the basis prescribed by the Lease Agreement. 

(c) We reviewed the contracts, invoices, bills and purchase orders related to each 
expenditure selected for review in accordance with the sampling procedure 
described below for the wording required by Section 2.5 of the Lease 
Agreement. 

(d) We recalculated the sales tax exemption set forth in the Sales Tax Schedule 
by multiplying the expenditure amount per the Sales Tax Schedule by 8.25%. 

(e) We recomputed the Sales Tax Savings (Company) (as defined in the Lease 
Agreement) amounts per the Sales Tax Schedule for the sample of purchase 
orders and contracts listed below. 

This engagement to apply agreed-upon procedures was performed in accordance wtth 
standards established by the American Institute of Certified Public Accountants. The sufficiency of 
these procedures is solely the responsibility of the Company. Consequently, we make no 
representations regarding the sufficiency of the following specified procedures for the purpose for 
which this report has been requested or for any other purpose. 

All purchase orders over $100,000 and a random sample of twenty-five (25) additional 
purchase orders were selected from the Sales Tax Schedule for which the procedures described in 
steps l - 10 below were performed as applicable. The following purchase orders were selected: 

Purchase Order Number Amount 

[Insert List] 

1. We compared the purchase order number, year of purchase, vendor, and amount per the Sales 
Tax Schedule to a photocopy of the purchase order for the sample of purchase orders listed 
above. We compared the year of purchase, vendor, and amount per the Sales Tax Schedule to a 
photocopy of the invoice for the contracts included in the sample listed above. 

Schedule B-1-2 
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2. For each line description listed on the purchase order or contract for the sample of purchase 
orders and contracts listed above, we read the item descnption appearing on a photocopy of the 
purchase order or invo1ce to determme that the purchase was indicated as being for the 
acqu1sition of machinery. equipment, furniture, furnishings, fixtures and other tangible personal 
propeny includmg: computers and penpherals, personal computers, telecommunications 
equipment, business machines and sofuvare. 

3. For the sample of purchase orders and contracts listed above, we read the ''deliver to" or "ship 
to" address appearing on a photocopy of the purchase order, invoice copy or the passive receipt 
verification notice used by the Company as the receiving document to determine that the 
purchase was indicated as delivered to the Project Premises. 

4. For the sample of purchase orders and contracts listed above, we obtained the photocopy of the 
purchase order or contract or the photocopy of the file copy of the letter sent to the vendor 
which included the language substantially in the form required in Section 2.5 of the Lease 
Agreement. 

5. For the sample of purchase orders and contracts listed above, we read the item description on 
the photocopy of the purchase order, contract or the invoice to determine that the capital 
machinery, equipment or tangible personal property was indicated to have a useful life of one 
year or more in accordance with generally accepted accounting principles for each item listed 
on the purchase order, contract or invoice for the same of purchase orders and contracts listed 
above. 

6. For the sample of purchase orders and contracts listed above, we read the item description on 
the photocopy of the purchase order or contract to determine if it was indicated as being for 
computer software. For computer software, we read the photocopy of the purchase order or 
contract to determine that the software was capable of being capitalized in accordance with 
generally accepted accounting principles. 

7. We obtained representations from management of the Company that the purchased items on the 
Sales Tax Schedule are solely for the use of the Company or its Affiliates at the Project 
Premises and for no other entity and at no other location. 

8. We obtained a copy of the Agency's annual confirmation of the Sales Tax Letter (Company) 
through _____ _ 

Our findings were: 

a. The description appearing on the invoice indicated that all expenditures were of the type 
allowed as per the Lease Agreement, except for those items denoted by (*) on the Sales 
Tax Schedule, and those items denoted by(**) for which we were unable to perform the 
procedure since no invoice and purchase order were available. 

b. All purchase orders contained wording in substantially the form required as noted above. 

c. The sales tax exemption set forth in the Sales Tax Schedule was recalculated to be 8.25% 
of the expenditure amount. 
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We were not engaged to, and did not, perform an audit, the objective of which would be 
expression of an opinion on the specified elements, accounts or items. Accordingly, we do not 
express such an opinion. Had we performed additional procedures, other matters might have come to 
our attention that would have been reported to you. 

Th1s report is mtended solely for the use of the Company and the Agency and should not be 
used by those who have not agreed to the procedures and taken responsibility for the sufficiency of 
the procedures for their purposes. 

Date: ----------------------

Schedule B-1-4 
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Form of Report of Independent Accountant (Developer) 

660 Twelfth L.L.C. 
309 East 45th Street 
New York, New York 10017 

Federal Express Corporation 
621 West 48th Street 
New York, New York 

New York City lndustnal 
Development Agency 

II 0 Wilham Street 
New York, New York 10038 

Report of Independent Accountants 

[Date] 

SCHEDULE B-2 

We have performed the procedures enumerated below, which were agreed to by 660 Twelfth 
L.L.C. (formerly known as 621 West 48 L.L.C.), a New York limited liability company (the 
"Developer"), and the New York City Industrial Development Agency (the "Agency"), to the data 
set forth m that certain Certificate(s) of the Developer dated (the "Sales Tax 
Certificate"), and attached Sales Tax Schedule (the "Sales Tax Schedule") solely to assist (a) the 
Developer in complying with Section 6.9 of the Amended and Restated Sublease Agreement (621 
West 48th Street) dated as of December 1, 2001, as amended (the "Sublease Agreement"), between 
the Agency and the Developer and (b) the Company in complying with Section 2.5(d)(v)(b) of the 
Lease Agreement (621 West 48th Street) dated as of December 1, 2001, as amended (the "Lease 
Agreement"), between the Agency and the Company. This engagement to apply agreed-upon 
procedures was performed in accordance with standards established by the American Institute of 
Certified Public Accountants. The sufficiency of the procedures is solely the responsibility of the 
specified users of the report. Consequently, we make no representation regarding the sufficiency of 
the procedures described below either for the purpose for which this report has been requested or for 
any other purpose. 

We inquired of officials and other personnel of the Developer who have responsibility for 
accounting and financial matters about: 

~Y:637566.10 

(a) the nature of expenditures and whether such expenditures are of the types as 
permitted by the Lease Agreement; 

(b) whether contracts, invoices, bills and purchase orders contained the 
prescribed wording required under Section 6.8 of the Sublease Agreement; 
and 

(c) whether the sales tax exemption as set forth in the attached schedule is 8.25% 
of the expenditure. 
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Such officials and other personnel of the Developer who have responsibility for accounting 
and financial matters informed us that: 

(a) the expenditures arc of the types allowed by the Sublease Agreement; 

(b) all contracts, invotces, bills and purchase orders contamcd the prescnbed 
wording required under Section 6.8 of the Sublease Agreement, and 

(c) the sales tax exemption as set forth in the attached schedule is 8.25% of the 
expenditure. 

Our procedures with respect to the data in the Sales Tax Certificate and Sales Tax Schedule 
were as follows: 

(a) We have performed the procedures described below to the accompanying 
Sales Tax Certtficate and Sales Tax Schedule pursuant to Section 6.8 of the 
Lease Agreement. 

(b) We were informed by officials and other personnel of the Developer who 
have responsibility for accounting and financial matters that the 
accompanying Certificate and Sales Tax Schedule of the Developer as 
required by Section 6.9 of the Sublease Agreement, and attached Sales Tax 
Schedule are presented on the basts prescribed by the Sublease Agreement. 

(c) We reviewed the contracts, invoices, bills and purchase orders related to each 
expenditure selected for review in accordance with the sampling procedure 
described below for the wording required by Section 6.8 of the Sublease 
Agreement. 

{d) We recalculated the sales tax exemption set forth in the Sales Tax Schedule 
by multiplying the expenditure amount per the Sales Tax Schedule by 8.25%. 

(e) We recomputed the Sales Tax Savings (Developer) (as defined in the 
Sublease Agreement) amounts per the Sales Tax Schedule for the sample of 
purchase orders and contracts listed below. 

This engagement to apply agreed-upon procedures was performed in accordance with 
standards established by the American Institute of Certified Public Accountants. The sufficiency of 
these procedures is solely the responsibility of the Developer. Consequently, we make no 
representations regarding the sufficiency of the following specified procedures for the purpose for 
which this report has been requested or for any other purpose. 

All purchase orders over SIOO,OOO and a random sample of twenty-five (25) additional 
purchase orders were selected from the Sales Tax Schedule for which the procedures described in 
steps 1- 10 below were performed as applicable. The following purchase orders were selected: 

Purchase Order Number Amount 

(Insert List] 
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1. We compared the purchase order number, year of purchase, vendor, and amount per the Sales 
Tax Schedule to a photocopy of the purchase order for the sample of purchase orders hsted 
above. We compared the year of purchase, vendor, and amount per the Sales Tax Schedule to a 
photocopy of the invoice for the contracts included m the sample listed above. 

2. For each lme description listed on the purchase order or contract for the sample of purchase 
orders and contracts listed above, we read the item description appearing on a photocopy of the 
purchase order or invoice to determine that the purchase was indicated as being for the 
acquisition Base Building Equipment (as defined in the Sublease Agreement) 

3. For the sample of purchase orders and contracts listed above, we read the "deliver to" or "ship 
to" address appearing on a photocopy of the purchase order, invoice copy or the passive receipt 
verification notice used by the Developer as the receiving document to determine that the 
purchase was indicated as delivered to the Project Building. 

4. For the sample of purchase orders and contracts hsted above, we obtained the photocopy of the 
purchase order or contract or the photocopy of the file copy of the letter sent to the vendor 
which included the language substantially in the form required in Section 6.8 of the Sublease 
Agreement. 

5. For the sample of purchase orders and contracts listed above, we read the item description on 
the photocopy of the purchase order, contract or the invoice to determine that the Base Building 
Equipment was indicated to have a useful life of one year or more in accordance with generally 
accepted accounting principles for each item listed on the purchase order, contract or invoice 
for the same of purchase orders and contracts listed above. 

6. We obtained representations from management of the Developer that the purchased items on 
the Sales Tax Schedule are solely for the use of the Developer at the Project Building and for 
no other entity and at no other location. 

8. We obtained a copy of the Agency's annual confirmation of the Sales Tax Letter (Developer) 
through _____ _ 

Our findings were: 

a. The description appearing on the invoice indicated that all expenditures were of the type 
allowed as per the Sublease Agreement, except for those items denoted by (*) on the Sales 
Tax Schedule, and those items denoted by (**) for which we were unable to perform the 
procedure since no invoice and purchase order were available. 

b. All purchase orders contained wording in substantially the form required as noted above. 

c. The sales tax exemption set forth in the Sales Tax Schedule was recalculated to be 8.25% 
of the expenditure amount. 

Schedule B-2-3 
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We were not engaged to, and did not, perform an audit, the objective of which would be 
expression of an opm10n on the specified elements, accounts or 1tems. Accordingly, we do not 
express such an opmtOn. Had we performed additional procedures. other matters might have come to 
our attention that would have been reported to you. 

This report IS intended solely for the use of the Developer, the Company and the Agency and 
should not be used by those who have not agreed to the procedures and taken responsibility for the 
suffic1ency of the procedures for their purposes. 

Date: ----------------------

Schedule B-2-4 
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Federal Express Corporation 
621 West 48th Street 
New York, New York 

20-- subtenant survey 

In order to verify compliance with your IDA transaction documents, please complete 
the infonnation requested below for each and every subtenant occupymg space m your 
facility of January 1, 200 __ . 

Total Square Footage ofBuilding(s): s.f. 

Square Footage 

SCHEOL'l .E C 

Subtenant Floor Leased Lease Begins Lease Ends 

I, the undersigned, hereby cenify to the best of my knowledge and belief that the information reponed above 
is true. correct and complete. I understand that this information is submitted pursuant to the requirements of 
the IDA Transact1on Documents. 

Name: Title: --------------------

Signature: Date: --------------------

Phone Number-----------------

NY:637566.JO 

Please fax the completed form to: 

New York City Industrial Development Agency 
Compliance Unit 

212-312-3918 

HelpLine: 212-3 12-3968 



SCHEDULED 

Annual Employment Report 
For the Year Ending June 30, __ 

[n order to comply with Local and State employment reporting requirements, the New York City 
Industrial Development Agency must require all of its project companies to complete and return the 
Report to the Agency no later than August l, _ _ . 

Federal Express Corporation 
621 West 48th Street 
New York. New York 

Telephone# 

Tax ID # 

Please provide information as of June 30th of JObs at the Project Location(s). Do not include any 
subcontractors and consultants. Include only employees and owners/pnncipals on your payroll at the 
Project Location. 

Number of existing FULL TIME JOBS ______ _ 

Number of existing PART TIME JOBS _____ _ 

Certification: I. the undersigned. hereby certify to the best of my knowledge and belief, that all information contamcd m th1s repon is true and complete, 
and that I understand 1t IS submmcd pursuant to agreement. The Company hereby authorizes nny pnvate or governmental entity, including but not hm1ted 
to The New York State Department of Labor ("DOL"). to release to the New York Cuy lndustnal Oe\elopment Agency (the "Agency") and/or to the t'ew 
York C.ty Econom1c De\·elopment Corporation ("EDC"). and!or to the successors and ass1gns of e1ther (collectively, the "Information Rec1p1ents"), any 
and all employment mforma11on under DOL's control \\hich is penmentto the Company and the Company's employees .. In add1t1on. upon the Agency's 
request. the Company shall pro\ ide to the Agency any employment mtormauon m the Company's possess1on \\h1ch 1s penment to the Company and the 
Company's employees. Information released or pro\;ded to Information Rec1p1cnts by DOL or by an) other go\crnmental enmy, or by any pri\'ate entny. 
or by the Company Itself. or any mfomnanon prevJously released as pro\lded by all or any of the foregomg pantes (collecuvely. "Employment 
lnformanon") may be d1sclosed by the Information Recip1ents m connecnon \\1th the admmistration of the programs of the Agency, and!or EDC. and! or 
the successors and assigns of e1ther. and/or the Cuy of:\e" Vorl.. and'or a~ may be necessary to comply" uh Ia\\ ; and. \\tthout hmumg the foregomg. the 
Employment Information may be included m (x) repons prepared by the lntormauon Rec1pients pursuant to Xew York Ciry Local Law 69 or 1993. (y) 
other repons requ1red of the Agency, and (z) any other repons requ1rcd hy law. Th1s authonzauon shall rcmam m etTcct throughout the term of th1s 
transacuon. 

Principal/Owner/Chief Financial Officer -----------~rr.::;-:;:-rr=r----
(Picase l'nnl) 

Signature _______________ __ Date 

QUESTIONS: Please call the IDA Compliance Helpline at (212) 3 12-3968. 

PLEASE FAX YOUR RESPONSE TO 212-312-3918 
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SCHEDULE E 

Payment Vendor Unit Location @' Unit Unit # of Total Sales Tax 
Date Name Project Premises Description Serial# Cost Units Cost Sa vi nos* 
MIDIY s s s 
WD'Y s s s 
\.1'0'Y s s s 
MD!Y s s s 
MID!Y s s $ 

II TOTAL COST FOR REGISTRY: s II 

II TOTAL SALES TAX SAVINGS FOR REGISTRY: s 

II ~If..COUNT RATE PERCENTAGE: 
II 
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New York State Department of Taxation and Finance 

Annual Report of Sales and Use Tax Exemption 
Claimed by Agent/Project Operator of 

Industrial Development Agency/Authority (IDA) 

For Perrod Ending December 31, 

Project Information 

Name of IDA agent/proJect operatOI' Federal employer 1dentificatoon number (EIN) 

Street address Telephone number 

City State 

Name or IDA agent/project operator's authonzed representative. if any nue 

Street address Telephone number 

City State 

Name of IDA 

Street Address 

Crty State 

Name Of prOjeCt Project number 

Street address of project sole 

Crty State 

1. Project purpose: 0 Servrces 0 Construction 0 Agnculture, fOI'estty, fishong 

0 Wholesale trade 0 Retarl trade 0 Finance. msurance or real estate 

0 Transportation, communrcabon, electric, gas or san1laty services 

0 Manufactunng 0 Other (spectfy) ____________ _ 

2 Date pro,ect began·-----,-::-:--'----=~----:-:: 
MM DO YY 

3 Begrnnrng date of construct1on or Installation (actual or expected) I I 
------~M.7.M~----~D~D~----- yy 

4. Completron date of construction phase of prOJect (actual 01' expected) -------:--:-:-'1 ____ __;1-=-==------
MM DO yy 

5 Completion date of project (actual or expected)-----:-'':-:-----:'=-=-----.....,..,_ 
MM DO YY 

6 Duration of pro,ect (years/months; actual or expected). ____ , ___ !--==:-------::-:--
Years DO Months 

7. Total sales and use tax exemptions (actual tax savings, NOT total purchases) 7 $ 
Pnnt name of officer, employee. or authorized representaltve sign1ng for the IDA agent/pro,ect operator TrUe of person srgn1ng 

Signature Date 

Failure to file a complete report annually may result In the removal of authority to act as an IDA agent/project operator. 

Mail completed report to NYS TAX DEPARTMENT, IDA UNIT, BLDG aRM 658, W A HARRIMAN CAMPUS, ALBANY NY 12227 

Schedule F-1 
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ST-340 

Zip code 

Z1pcode 

Zlpcode 

Zrpcode 



General Information 
Who must file? 
The General Municipal Law (GML) and the Public Authorities Law 
requ~re the agent/project operator (also known ss project occupant) 
of an lndustnal Development Agency or Authonty (IDA) to file an 
annual report with the New York State Department of Taxatoon and 
Finance The agent/project operator requored to file thos report IS 
the person dorectly appoonted by the IDA to ad for and to represent 
the IDA for the project. The agent/project operator os ordinarily the 
one for whom the IDA project was created 

There os usually only one agent/proJect operator dorectly appointed 
by the IDA for an IDA project However. if the IDA dorecUy appoonts 
multiple agents/prOJect operators. each agent/proJect operator must 
file thts form (unless they are related corpora loons). 

Only the agent/project operator(s) directly appoonted by the IDA 
must file Form ST-340. Contractors, subcontractors, consultants, or 
agents appoonted by the agent/project operator(s) are not 
required to file Form ST-340. 

What must be reported? 
The report must show the total value of all state and local sales and 
use taxes exempted dunng the calendar year. as a result of the 
project's designation as an IDA project. Thos includes: 

the value of the exemptions obtained by the agent/proJect 
operator. and 
the value of the exemptions obtained by your contractors, 
subcontractors, consultants. and others. whether or not 
appoonted as agents of the IDA. 

The report requires only the total combined exemptions obtained 
by the above people. A break down of the total is not required. 
However. since the report must include the value of the exemptoons 
they obtaoned. the agent/project operator must keep records of the 
amounts others report to the agent/project operator 

II 1s 1mportant that the agent/proJect operator make 1t clear to the 
contractors. subcontractors, consultants. and others that they must 
keep accurate tax information and have it available so that the 
agent/project operator can comply with the annual reporting 
requorements. 

Do not 1nclude on this report the amount of any sales and use tax 
exemptions ansong out of other provisions of the Tax Law (for 
example, manufacturer's productoon equopment exemption. 
research and development exemption. or contractor's exemption 
for tangoble personal property incorporated into a project of an 
exempt organizatoon). 

See onstrudions below for add1bonal informabon required 

When is the report due? 
You must file Form ST-340 on a calendar-year basis. II is due 
by the last day of February of the following year. The reporting 
requirement applies to IDA projects started on or after July 21, 
1993 

11 Need help? 
Telephone assostance is avaolable from 8.30 am to 4·25 p.m. 

(eastern time), Monday through Friday. 
Tax onformabon 1 800 972-1233 
Forms and pubhcallons 1 800 462-8100 
From outside the US. and outsode Canada (518) 485-6800 
Fax-on-demand forms· 1 800 748-3676 
Internet access http;//www tax state ny us 
Hearing and speech 1mpa1red (telecommunications devoce for the deaf 

(TOO) callers only}: 1 800 634-2100 
(8:30 a m to 4:25p.m • eastern tome) 

<b 
Persons With dosabllobes· In compliance with the Amencans woth 
Oosabohbes Act, we will ensure that our lobboes. offoces, meebng rooms. 
and other facllot1es are access1ble to persons woth diSabilities. It you 
have questoons about specoal accommodations for persons woth 
disabilities. please call 1 800 22$-5829. 

If you need to wnte. address your letter to. NYS Tax Department. 
Taxoaver Assostance Bureau. Taxoaver Corresoonderoce 

Project Information 
At the top of the form odentify the reporting penod by entenng the year 1n the space 
provided . If an address os requored. always onclude the ZIP code 

Name of IDA agent/project operator 
Enter the name. address. federal employer identoficallon number (EIN). and 
telephone number of the IDA agent/project operator 

Name of IDA agent/project operator's authorized representative 
Enter the name. address. totle. arid telephone number of the 1nd1v1dual (e.g attonney 
or accountant) authorized by the IDA agent/project operator to submot thos report 

Name of IDA 
Enter the name and address of the IDA. If more than one IDA 1S •nvolved in a 
particular project, the IDA agent/project operator must file a separate report for the 
tax exemptions attributable to each IDA. 

Name of Project 
Enter the name of the project and the address of the project site If the IDA agent IS 
mvolved m more than one project. a separate report must be filed by the IDA 
agentJproject operator for each project, even 1f authonzed by the same IDA. 

Line Instructions 
Line 1 -Project purpose - Check the box that identifies the purpose of the proJeCt 
If you check Other, please be specofic 1n ident1fy1ng its purpose 
Line 2- Enter the date the project started (this means the ear1oest of the date of any 
bond or inducement resolut1on. the execut1on of any lease. or any bond issuance). 
Include month, day, and year 
Line 3- Enter the date on which you, or your general contractor or subcontractor. 
actually began or expect to begin construction or Installation on the project. If the 
project does not involve any construction. enter Does not apply. 
Line •- Enter the date the construction phase of the project was completed. If it 
has not been completed by the end of the reportong period. enter the date you expect 
to complete thos phase of the project 
Line S- Enter the date on wh1ch onstallahon. lease. or rental of property (for 
example. machmery or computers) on the project ended. tf the project was not 
completed by the end of the reporting period, enter the date the project is expected 
to be completed. 
Line 6 -Enter the total number of years and months from the prOJect's inception to 
1ts completion or expected completion. 
Line 7- Enter the total amount of New York State arid local sales and compensabng 
use taxes exempted dunng the reporting period (if none. enter "01 as a result of the 
proJect's receopt of IDA finanCial assistance. Th1s 1ndudes exemptions obta1ned at 
the hme of purchase as well as through a refund or credit of tax paid. Include the 
sales and use taxes exempted on purchases of property or services Incorporated 
into or used on the ex.empt project. This includes the taxes exempted on purchases 
made by or on behalf of the agent/project operator. the general contractor for the 
project. and any subcontractors. consultants. or others. Do not enter total purchases 
on line 7 

Signature area 
Enter the name and title of the person signing on behalf of the IDA agent/project 
operator (for example, the IDA agent/project operator's officer, employee, or other 
authorized representative). The IDA agent/project operator's officer, employee. or 
authonzed representative must SIQn the report. Enter the date signed 
Mail completed report to: NYS Tax Department. IDA Unit. Bldg 8 
Rm 658. W A Hamman Campus. Albany, NY 12227. 

Privacy notification 

The right of the Commissioner of Taxation and Finance and the Department of 
Taxation and Fmance to collect and ma1ntaon personal mformabon. 1ncluding 
mandatory disclosure of sooal secunty numbers in the manner required by tax 
regulat•ons. Instructions. and forms, is found in Artocles 8. 28, and 28-A of the Tax 
Law; and 42 USC 405(c)(2)(C)(i). 

The Tax Department uses th1s Information pnmarily to determine and administer 
sales and use taxes or liabilities under the Tax Law. and for any other purpose 
authonzed by law. 

Failure to provide the reqUired Information may subject you to CIVIl or cnm1nal 
penalties. or both. under the Tax Law. 

This informat•on is maintained by the Director of the Registration and Data 
Services Bureau. NYS Tax Department. Building 8 Room 924, W. A. Harriman 
Campus. Albany, NY 12227; telephone 1 800 225-5829. From areas outside the 
U.S. and outside Canada. call (518) 485-6800. 
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SCIIEDt'LE G 

CONSTRUCTION COMPLETION CERTIFICATE 

The undersigned. an Authorized Representative (as defined m the Developer Sublease referred to 
below) of 660 Twelfth L.L.C. (formerly known as 621 West 48 L.L.C.). a ltmttcd ltablltty company 
organized and existmg under the laws of the State of New York. party of the second part (the 
"Developer"), HEREBY CERTIFY that thts Certificate ts bemg delivered in accordance wtth the 
provisions of Section 2.2(c) of the Amended and Restated Developer Sublease Agreement (621 West 48th 
Street), dated as of December I, 2001 (the "Developer Sublease"), between the New York City Industrial 
Development Agency (the "Agency") and the Developer and SectiOn 5(j) of the Overlease Agreement 
(621 West 48th Street). dated as ofDecember 1. 2001 (the "Overlease Agreement"). between the Agency 
and the Developer, and FURTHER CERTIFIES THAT (capttahzed terms used but not defined herem 
shall have the respectwe meanmgs asstgned to such terms in the Developer Sublease and the Overlease 
Agreement): 

the Facility Improvement Project has been completed substantially in accordance with the plans 
and spectfications therefor and the date of completion of the Facility Improvement ProJect was 

except for any Developer Project Costs not due and payable or the liabthty for payment of whtch 
is being contested or disputed by the Developer m good faith, all labor, semces, machinery, equipment, 
materials and supplies used therefor have been paid for or arrangement for payment, as described below, 
has been made [insert details of payment arrangement if possible]; 

all other faciltttes necessary in connection wtth the Factlity Improvement ProJect have been 
completed and all costs and expenses incurred m connectiOn therewtth have been patd; 

the Agency has good and valid fee title to the Agency Owned Facility Realty and valid leasehold 
title to the Developer Owned Facility Realty, and all property constituting the Project Premises; 

in accordance wtth all applicable laws, regulations, ordinances and guidelines, the Project 
Butldmg ts ready for occupancy, use and operation for its intended purposes; 

this Certificate tS gtven with prejudice to any rights of the Developer agamst thtrd part1es existmg 
on the date hereof or which may subsequently come into being and no Person other than the Agency and 
the Company may benefit from this Certificate; and 

attached hereto are (a) releases of mechanics' liens by the general contractor, (b) a temporary or 
permanent certificate of occupancy, (c) any and all permissions, approvals, licenses or consents requtred 
of governmental authorities for the occupancy, operation and use of the Project Building for the purposes 
contemplated by the Developer Sublease Agreement, and (d) evidence that all real property taxes and 
assessments, and payments in lieu of taxes, if any, due with respect to the Project Building have been paid 
in full. 
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SCHEDULE G 

rN WITNESS WHEREOF. the understgned has hereunto set its hand this __ day of _____ _ 
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660 TWELFTH L.L.C. 

By: ------------------------




