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Facility Realty for that portion of the Facility Realty utilized or occupied by Persons other than 
the Lessee or Affiliates thereof for so long as such utilization or occupation shall continue. The 
Lessee further agrees to furnish the Agency, in substantially the form provided in Schedule C 
attached hereto, with a certificate of an Authorized Representative of the Lessee on January 1 of 
each year setting forth inter alia, all Persons other than the Lessee or Affiliates of the Lessee, if 
any, that shall be utilizing or occupying any portion of the Facility Realty. 

Commencing as of the date on which the Facility is not used in accordance with the Act 
and this Agreement or upon the occurrence of an Event of Default under this Agreement, the 
Lessee shall be required to make payments in lieu of real estate taxes on the Land and 
Improvements constituting a part of the Facility Realty in such amounts as would result from 
taxes levied on the Facility Realty if the Facility Realty were owned by the Lessee. For purposes 
of the determination of such payments in lieu of real estate taxes, the tax rate shall be the rate 
then in effect as shown on the records of the proper City department. 

G) Survival of Obligations: 

The obligations of the Lessee under this Section 4.3 shall survive the termination or 
expiration of this Agreement for any reason whatsoever. The Agency, in its sole discretion and 
in furtherance of the purposes of the Act, may waive, in whole or in part, payments in lieu of 
taxes set forth in this Section 4.3, for good cause shown. 

Section 4.4. Taxes, Assessments and Charges. The Lessee shall pay when the same 
shall become due all taxes (other than those taxes for which payments in lieu thereof are being 
paid pursuant to Section 4.3 hereof) and assessments, general and specific, if any, levied and 
assessed upon or against the Facility, this Agreement, the Sublease Agreement, any estate or 
interest of the Agency or the Lessee or the Sublessee in the Facility, or the Rental Payments or 
other amounts payable hereunder or under the Sublease Agreement during the term of this 
Agreement, and all water and sewer charges, special district charges, assessments and other 
governmental charges and impositions whatsoever, foreseen or unforeseen, ordinary or 
extraordinary, under any present or future law, and charges for public or private utilities or other 
charges incurred in the occupancy, use, operation, maintenance or upkeep of the Facility, all of 
which are herein called "Impositions." The Agency shall promptly forward to the Lessee any 
notice, bill or other statement received by the Agency concerning any Imposition. The Lessee 
may pay any Imposition in installments if so payable by law, whether or not interest accrues on 
the unpaid balance. 

In the event the Facility is exempt from Impositions (other than real estate taxes in 
respect of which amounts are payable under Section 4.3 hereof) solely due to the Agency's 
ownership of the Facility, the Lessee shall pay all Impositions to the appropriate taxing 
authorities equivalent to the Impositions which would have been imposed on the Facility if the 
Lessee were the owner of record of the Facility. 

Section 4.5. Insurance. (a) At all times throughout the term of this Agreement, 
including without limitation during any period of construction or reconstruction of the Facility, 
the Lessee shall maintain or cause to be maintained insurance, with insurance companies 
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licensed to do business in the State, against such risks, loss, damage and liability (including 
liability to third parties) and for such amounts as are customarily insured against by other 
enterprises of like size and type as that of the Lessee or the Sublessee, including. without 
limitation: 
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(i) During any period of construction, renovation, improvement or reconstruction 
of the Facility to the extent not covered by the public liability insurance referred to 
below, Owners & Contractors Liability insurance for the benefit of the Lessee and the 
Agency in a minimum amount of $5,000,000 aggregate coverage for personal injury and 
property damage; 

(ii) Property damage insurance and (B) during any period of construction, 
renovation, improvement or reconstruction of the Facility, Builders' All Risk insurance, 
whether by endorsement or otherwise, written on 100% builders' risk completed value, 
non-reporting form including coverage therein for completion and/or premises 
occupancy, all of which insurance shall in each case include coverage for removal of 
debris, insuring the buildings, structures, facilities, machinery, equipment, fixtures and 
other property constituting a part of the Facility against loss or damage to the Facility by 
fire, lightning, vandalism, malicious mischief and other casualties, with standard 
extended coverage endorsement covering perils of windstorm, hail, explosion, aircraft, 
vehicles and smoke (except as limited in the standard form of extended coverage 
endorsement at the time in use in the State) at all times in an amount such that the 
proceeds of such insurance shall be sufficient to prevent the Lessee and the Agency from 
becoming a co-insurer of any loss under the insurance policies but in any event in 
amounts equal to not less than 80% of the actual replacement value of the Facility as 
determined by a qualified insurance appraiser or insurer (selected by the Lessee and 
approved by the Agency) not less often than once every year, at the expense of the 
Lessee; 

(iii) Public liability insurance in accordance with customary insurance practices 
for similar operations with respect to the Facility and the business thereby conducted in a 
minimum amount of $5,000,000, which insurance (A) will also provide coverage of the 
Lessee's obligations of indemnity under Section 6.2 hereof (other than the liability 
pursuant to Section 6.2(a)(i) and (v) hereof, and with respect to Section 6.2(c) hereof, 
only to the extent such insurance is reasonably available), (B) may be effected under 
overall blanket or excess coverage policies of the Lessee or any Affiliate, provided, 
however, that at least $500,000 is effected by a comprehensive liability insurance policy, 
and (C) shall not contain any provisions for a deductible amount; 

(iv) Boiler and machine property damage insurance with respect to any steam and 
pressure boilers and similar apparatus located at the Facility from risks normally insured 
against under boiler and machinery policies and in amounts and with deductibles 
customarily obtained for similar business enterprises and in each case approved by the 
Agency; 
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(v) Workers' compensation insurance, disability benefits insurance and such other 
forms of insurance which the Lessee, the Sublessee or the Agency is required by law to 
provide; and 

(vi) Such other insurance in such amounts and against such insurable hazards as 
the Agency from time to time may reasonably require as set forth in a written notice from 
an Authorized Representative of the Agency submitted to an Authorized Representative 
of the Lessee. 

(b) All insurance required by Section 4.5(a) above shall be procured and maintained in 
financially sound and generally recognized responsible insurance companies authorized to write 
such insurance in the State having a "XIII/ A" rating or better by A.M. Best & Co. 

(c) Each of the policies or binders evidencing the insurance required above to be 
obtained shall: 
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(i) designate (except in the case of workers' compensation insurance) the Lessee 
and the Agency as additional insureds as their respective interests may appear; 

(ii) provide that there shall be no recourse against the Agency for the payment of 
premiums or commissions or (if such policies or binders provide for the payment thereof) 
additional premiums or assessments; 

(iii) provide that in respect of the interest of the Agency in such policies, the 
insurance shall not be invalidated by any action or inaction of the Lessee or any other 
Person and shall insure the Agency regardless of, and any losses shall be payable 
notwithstanding, any such action or inaction; 

(iv) provide that such insurance shall be primary insurance without any right of 
contribution from any other insurance carried by the Agency to the extent that such other 
insurance provides the Agency with contingent and/or excess liability insurance with 
respect to its interest in the Facility; 

(v) provide that if the insurers cancel such insurance for any reason whatsoever, 
including the insured's failure to pay any accrued premium, or the same is allowed to 
lapse or expire, or there be any reduction in amount, or any material change is made in 
the coverage, such cancellation, lapse, expiration, reduction or change shall not be 
effective as to the Agency until at least thirty (30) days after receipt by the Agency of 
written notice by such insurers of such cancellation, lapse, expiration, reduction or 
change; 

(vi) waive any right of subrogation of the insurers thereunder against any Person 
insured under such policy, and waive any right of the insurers to any set-off or 
counterclaim or any other deduction, whether by attachment or otherwise, in respect of 
any liability of any Person insured under such policy; and 

(vii) contain such other terms and provisions as any owner or operator of facilities 
similar to the Facility would, in the prudent management of its properties, require to be 
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contained in policies, binders or interim insurance contracts with respect to facilities 
similar to the Facility owned or operated by it. 

(d) The Net Proceeds of any insurance received with respect to any loss or damage to 
the property ofthe Facility shall be applied in accordance with Section 5.1 ofthis Agreement. 

(e) As a condition to the execution and delivery of this Agreement by the Agency, the 
Lessee, at or prior to the Commencement Date, shall deliver or cause to be delivered to the 
Agency duplicate originals insurance policies and/or binders evidencing compliance with the 
insurance requirements of this Section 4.5. At least thirty (30) days prior to the expiration of any 
such policy, the Lessee shall furnish the Agency with evidence that such policy has been 
renewed or replaced or is no longer required by this Agreement. 

(f) The Lessee, at its own cost and expense, shall make all proofs of loss and take all 
other steps necessary or reasonably requested by the Agency to collect from insurers for any loss 
covered by any insurance required to be obtained by this Section 4.5, and shall cause any 
sublessee, contractor or other insuring party under this Section 4.5 to take similar action with 
respect to such party's insurance required hereunder. The Lessee shall not do any act, or suffer or 
pennit any act to be done, whereby any insurance required by this Section 4.5 would or might be 
suspended or impaired. 

(g) THE AGENCY DOES NOT IN ANY WAY REPRESENT THAT THE 
INSURANCE SPECIFIED HEREIN, WHETHER IN SCOPE OF COVERAGE OR LIMITS OF 
COVERAGE, IS ADEQUATE OR SUFFICIENT TO PROTECT THE OPERATION OF THE 
FACILITY OR THE BUSINESS, OPERATIONS OR FINANCIAL CONDITION OF THE 
LESSEE OR THE SUBLESSEE. 

(h) Nothing contained in this Agreement shall be deemed to modify the obligations of 
the Lessee pursuant to Mortgages with respect to insurance or the application of the proceeds 
thereof which Mortgages shall control the use of proceeds of property insurance. The 
obligations of the Lessee hereunder shall be independent of any such other obligations relating to 
msurance. 

Section 4.6. Advances by Agency. In the event the Lessee fails to make any payment 
or perform or observe any obligation required of it under this Agreement, the Agency, after first 
notifying the Lessee of any such failure on its part (except that no prior notification of the Lessee 
shall be required in the event of an emergency condition that, in the reasonable judgment of the 
Agency, necessitates immediate action), may (but shall not be obligated to), and without waiver 
of any of the rights of the Agency under this Agreement or any other Project Document to which 
the Agency is a party, make such payment or otherwise cure any failure by the Lessee to perfonn 
and observe its other obligations hereunder. All amounts so advanced therefor by the Agency 
shall become an additional obligation of the Lessee to the Agency, which amounts, together with 
interest thereon at the rate of eighteen percent ( 18%) per annum, from the date advanced, the 
Lessee will pay upon demand therefor by the Agency. Any remedy herein vested in the Agency 
for the collection of Rental Payments or other amounts due hereunder shall also be available to 
the Agency for the collection of all such amounts so advanced. 
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(e) To effectuate the purposes of this Section 6.2, the Lessee will provide for and 
insure, in the public liability policies required in Section 4.5 hereof, not only his own liability in 
respect of the matters therein mentioned but also the liability pursuant to this Section 6.2 (other 
than the liability pursuant to Section 6.2(a)(i) and (v) hereof, and with respect to Section 6.2(c) 
hereof, only to the extent such insurance is reasonably available). Anything to the contrary in 
this Agreement notwithstanding, the covenants of the Lessee contained in this Section 6.2 shall 
remain in full force and effect after the termination of this Agreement until the later of (i) the 
expiration of the period stated in the applicable statute of limitations during which a claim or 
cause of action may be brought and (ii) payment in full or the satisfaction of such claim or cause 
of action and of all expenses and charges incurred by the Agency relating to the enforcement of 
the provisions herein specified. 

(f) For the purposes of this Section 6.2, the Lessee shall not be deemed an employee, 
agent or servant of the Agency or a person under the Agency's control or supervision. 

(g) On or before the Commencement Date, the Lessee shall provide to the Agency a 
letter (the "Phase I Reliance Letter") from the Environmental Auditor addressed to the Agency, 
stating that the Agency may rely upon the Audit as if it was prepared for the Agency in the first 
instance. 

Section 6.3. Compensation and Expenses of the Agency. The Lessee shall pay the 
fees, costs and expenses of the Agency together with any fees and disbursements incurred by the 
Agency's Project Counsel and the Agency's general counsel in performing services for the 
Agency in connection with this Agreement or any other Project Document. 

On the date of execution of this Agreement, the Lessee shall pay to the Agency, and the 
Agency acknowledges receipt of, an initial financing fee in the amount of $37,500, of which 
$2,500 of such fee has been received by the Agency prior to the date hereof as an application fee 
to the Agency. The Lessee further agrees to pay, as an annual administrative servicing fee to the 
Agency, the amount of$500 payable upon the Commencement Date and on every anniversary of 
the Commencement Date until the termination of this Agreement. 

Section 6.4. Retention of Title to Facility; Grant of Easements; Release of Facility 
Realty. (a) The Agency shall not sell, assign, encumber (other than for Permitted 
Encumbrances), convey or otherwise dispose of the Facility or any part thereof or interest therein 
during the term of this Agreement, except as set forth in Sections 4.2, 5.1 and 7.2 hereof, without 
the prior written consent of the Lessee and any purported disposition without such consent shall 
be void. 

Notwithstanding the foregoing paragraph, the Agency will, at the written request of an 
Authorized Representative of the Lessee, so long as there exists no Event of Default hereunder, 
grant such rights of way or easements over, across, or under, the Facility Realty, or grant such 
permits or licenses in respect to the use thereof, free from the leasehold estate of this Agreement 
and the Sublease Agreement, as shall be necessary or convenient for the operation or use of the 
Facility, provided that such leases, rights of way, easements, permits or licenses shall not 
adversely affect the use or operation of the Facility. The Agency agrees, at the sole cost and 
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expense of the Lessee, to execute and deliver any and all instruments necessary or appropriate to 
confirm and grant any such right of way or easement or any such pennit or license and to release 
the same from the leasehold estate of this Agreement and the Sublease Agreement. 

Notwithstanding any other provision of this Agreement, so long as there exists no Event 
of Default hereunder, the Lessee may from time to time request in writing to the Agency the 
release of and removal from this Agreement and the leasehold estate created hereby and by the 
Sublease Agreement of any unimproved part of the Land (on which none of the Improvements or 
Facility Equipment is situated) provided that such release and removal will not adversely affect 
the use or operation of the Facility. Upon any such request by the Lessee, the Agency shall, at 
the sole cost and expense of the Lessee, execute and deliver any and all instruments necessary or 
appropriate to so release and remove such portion of the Facility Realty and convey title thereto 
to the Lessee, subject to the following: (i) any liens, easements, encumbrances and reservations 
to which title to said property was subject at the time of recording of this Agreement; (ii) any 
liens, easements and encumbrances created at the request of the Lessee or to the creation or 
suffering of which the Lessee consented; (iii) any liens and encumbrances or reservations 
resulting from the failure of the Lessee to perform or observe any of the agreements on its part 
contained in this Agreement; (iv) Pennitted Encumbrances (other than the lien of this 
Agreement); and (v) any liens for taxes or assessments not then delinquent; provided, however, 
no such release shall be effected unless there shall be delivered to the Agency a certificate of an 
Authorized Representative of the Lessee, dated not more than sixty (60) days prior to the date of 
the release, stating that, in the opinion of the Person signing such certificate, the portion of the 
Facility Realty so proposed to be released and the release of such portion of the Facility Realty is 
not needed for the operation of the Facility, will not adversely affect the use or operation of the 
Facility and will not destroy the means of ingress thereto and egress therefrom. 

(b) No conveyance or release effected under the provisions of this Section 6.4 shall 
entitle the Lessee to any abatement or diminution of the Rental Payments payable under Section 
3.3 hereof required to be made by the Lessee under this Agreement or any other Project 
Document to which it shall be a party. 

Section 6.5. Discharge of Liens. (a) If any lien, encumbrance or charge is filed or 
asserted (including, without limitation, any lien for the performance of any labor or services or 
the furnishing of materials), or any judgment, decree, order, levy or process of any court or 
governmental body is entered, made or issued or any claim (such liens, encumbrances, charges, 
judgments, decrees, orders, levies, processes and claims being herein collectively called 
"Liens"), whether or not valid, is made against the Facility or any part thereof or the interest 
therein of the Agency or the Lessee or the Sublessee or against any of the Rental Payments 
payable under this Agreement or under the Sublease Agreement or the interest of the Agency or 
the Lessee or the Sublessee under this Agreement or the Sublease Agreement, other than Liens 
for Impositions (as defined in Section 4.4 hereof) not yet payable, Permitted Encumbrances, or 
Liens being contested as permitted by Section 6.5(b) hereof, the Lessee forthwith upon receipt of 
notice of the filing, assertion, entry or issuance of such Lien (regardless of the source of such 
notice) shall give written notice thereof to the Agency and take all action (including the payment 
of money and/or the securing of a bond) at his. own cost and expense as may be necessary or 
appropriate to obtain the discharge in full thereof and to remove or nullify the basis therefor. 
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