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LEASE AGREEMENT

Dated as of August 1, 2007

by and between

NEW YORK CITY INUSTRL DEVELOPMENT AGENCY

and

128 44TH REALTY HOLDING LLC

2007 Barone Steel Fabricators, Inc. Project

Afecting the Land generally known by the street address
128"44th Street, Brooklyn, New York 11232

Section 3, Block 735 'and Lot 50

in the County of Kings,
City and State of New York

as more paricularly described in
Exhibit A to this Lease Agreement

on the Offcial Tax Map of Kings County

Record and Return to:
Hawkins Delafield & Wood LLP

One Chase Manhattan Plaza
New York, New York 10005

Attention: Arhur M. Cohen, Esq.
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, LEASE AGREEMENT. .
This LEASE AGREEMENT, made and entered into as of August 1,2007 (this

"Agreement"), by and between NEW YORK CITY INUSTRIL DEVELOPMENT
AGENCY, a corporate governmental agency constituting a body corporate and politic and a
public benefit corporation of the State of New York, duly organized and existing under the laws
of the State of New York (the "Agency"), having its principal offce at 110 Willam Street, New
York, New York 10038, par of the first par, and 128 44TH REALTY HOLDING LLC, a
limited liability company organized and existing under the laws of the State of New York (the
"Lessee"), having its principal offce at 128 44th Street, Brooklyn, New York 11232, part of the
second par;

. WITNSSETH:

WHEREAS, the New York State Industrial Development Agency Act,
constituting Titlé 1 of Aricle 18-A of the General Municìpal Law, Chapter24 of the
Consolidated Laws of New York, as amended (the "Enabling Act"), authories and provides for
the creation of industrial development agencies in the several counties, cities, vilages and towns
in the State of New York (the "State") and empowers such agencies, among other things, to
acquire, construct, reconstruct, lease, improve, maintain, equip and furnsh land, any building or
other improvement, and all real and personal properties, including but not limited to machinery
and equipment, deemed necessar in connection therewith, whether or not now in existence or
under construction, which shall be suitable for manufacturing, warehousing, research,

commercial, industrial or civic purposes, to the end that such agencies may be able to promote,

develop, encourage, assist and advance the job opportunities, health, general prosperity and
economic welfare of the people of the State and to improve their prosperity and standard of
living; and

WHEREAS, pursuant to and in accordance with the provisions of the Enabling
Act, the Agency was established by Chapter 1082 of the 1974 Laws of New York, as amended
(together with the Enabling Act, the "Act"), for the benefit of The City of New York (the
"City") and the inhabitants thereof;. and

WHEREAS, to accomplish the purposes of the Act, the Agency has entered into
negotiations with the Lessee and Barone Steel Fabricators, Inc., a New York corporation (the
"Sublessee"), for a "project" within the meaning of the Act within the terrtorial boundaries of
the City and located on those certain lots, pieces or parcels of land in Section 3, Block 735 and
Lot 50, generally known as and by the street address 128 44th Street, Brooklyn, New York (the
"Land") and otherWise described in Exhibit A ~ "Description of Land" - attached hereto and

made a part hereof; and

WHEREAS, the Project will consist of the acquisition and renovation of an
industrial facility (the "Facility"), consisting of the acquisition of an approximately 21,600
square foot building, located on an approximately 18,750 square foot parcel ofland at 128 44th
Street, Brooklyn, New York, and the renovation of such buildiiig, all for use by the Sublessee in
its business as a fabricator and erector of structural steel for commercial, industrial and larger
residential buildings in the New York metropolitan area, (the "Project"); and
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WHEREAS, to facilitate the Project, the Agency, the Lessee and the Sublessee
have entered into negotiations to enter into a "straight-lease transaction" within the meaning of

- the Act pursuant to the Agency's Industrial Incentive Program in which (i) the Lessee wil-lease
the Facility Realty to the Agency pursuant to a certain Company Lease Agreement, dated as of
even date herewith, between the Lessee and the Agency (as the same may be amended or
supplemented, the "Company Lease"), (ii) the Agency wil sublease its interest in the Facility
Realty to the Lessee pursuant to this Agreement, and (iii) the Lessee wil sub-sublease its interest

- in the Facility Realty to the Sublessee pursuant to a certain Sublease Agreement, dated as of even
date -herewith, between the Lessee and the Sublessee (as the same may be amended or
supplemented, the "Sublease Agreement"), and, in furtherance of such purposes, the Agency
adopted - a resolution on July 23, 2007 (the "Authorizing Resolution"), authorizing the
undertaking of the Project, the acquisition and renovation of the Facility by the Lessee, the lease
of the Facility Realty by the Lessee to the Agency, the sublease of the Facility - Realty by the
Agency to the Lessee, and the sub-sublease of the Facility Realty by the Lessee to the Sublessee;
and

WHEREAS; the provision by the Agency of financial assistance to the Lessee
and the Sublessee through a straight-lease transaction has been determined to be necessary to
iIiducethe Sublessee to remain and expand its operations within _ the City and not otherwise
relocate the' same outside _ of the City; and if the Agency does - not provide - such financial
assistance, the Sublessee could not feasibly proceed with the Project; and

WHEREAS, the cost of the Project is being financed in part through (i) a loan in
the principal amount of$2,915,000 to be made by SlBan & Trust (Sovereign Bank) (the "First

-Mortgagee") to the Lessee (the "First Mortgage Loan"), (ii) a loan in the principal amount of
- $1,945,000 to be made by Empire State Certified Development Corporation (the "Second
Mortgagee") to the Lessee (the "Second Mortgage Loan"), and (iii) equity furnished by the
Lessee and/or the Sublessee and/or the proceeds of additional lending; and

WHEREAS, in order to evidence its obligation to repay the First Mortgage Loai,
- -- the Lessee wil issue to the first Mortgagee_ a certain mortgage note (the "First Mortgage

Note"), dated the CommeIicement Date, in the principal amount of the First Mortgage Loan; and

- WHEREAS, in order to secure the obligations of the Lessee to the First
Mortgagee tinder the First Mortgage Note, the Lessee and the Agency wil grant a first mortgage
on the Facility to the First Mortgagee, subject to permitted encumbrances thereon, pursuant to a
certain mortgage and security agreement, dated the Commencement Date (as the same may be
amended or supplemented, the "First Mortgage"), from the Lessee and the Agency to the First
Mortgagee; and

WHEREAS, in order to evidence its obligation to repay the Second Mortgage
Loan, the Lessee wil issue to the Second Mortgagee a certain mortgage note, to be entered into
at a future date (the "Second Mortgage Note"), in the principal amount of the Second Mortgage
Loan; and

WHEREAS, in order to secure the obligations of the Lessee to the Second
Mortgagee under the Second Mortgage Note, the Lessee will grant a second mortgage on the
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Facility to the Second Mortgagee, subject to permitted encumbrances thereon, pursuant to a
mortgage and security agreement, to be entered into at a future 'date (as the same may be
amended or supplemented, the "Second Mortgage"), fròm the Lessee to the Second Mortgagee;
and

WHEREAS, the proceeds of the Second Mortgage Loan wil not be available to
the Le.ssee on the Commencement Date; and

WHEREAS, in order to provide bridge financing for a portion of the anticipated
proceeds of the Second Mortgage Loan, the First Mortgagee has agreed to make an advance to
the Lessee in the amount of$1,945,000 on the Commencement Date (the "Bridge Loan"); and

. .. WHEREAS, the Bridge Loan is to be evidenced. by a certain mortgage note,
dated the Commencement Date 

(the 
' 
":Qridge Loan Mortgage Note"), and secured by a certain

. mortgage and. security agreement, dated the Commencement Date (as the same may be amended

. or supplemented, the "Bridge Loan Mortgage"), from the Lessee to the First Mortgagee; and

WIlREAS, the Second Mortgage. Loan wil be made for the benefit of the
Lessëe, and. the Léssee wil pay to. the First Mortgagee from the proceeds of the Second
. Mortgage Loan all amounts owing under the Bridge Loan, and the Bridge Loan Mortgage will be~~~~~. .

, W;EREAS, simultaneously with the execution and delivery of this Agreement,
the Lessee will lease the Facility Realty to the Agency pursuant to the .Company Lease, subject,
to Permitted Encumbrances, and all rights or interests therein or appertaining thereto, together
with. all structures, buildings, foundations, related facilties, fixtures and other improvements

. existing thereon or therein; and

WHEREAS, pursuant to this Agreement, the Agency wil sublease the Facilty
Realty to the, Lessee; and

WHEREAS, pursuant to Section 4.3 of this Agreement, the Lessee has agreed to
make certairi payments in lieu of real estate taxes with respect to the Land and the

Improvements; ,

NOW, THREFORE, in consideration of the premises and the respective
representations and agreements hereinafter contained, the parties hereto agree as follows

(provided that. in the performance of the agreements of the Agency herein contained, any
obligation it may incur for the payment of money shall not subject the Agency to any pecuniary
or other liability or create a debt of the State or of the City, and neither the State nor the City
shall be liable on any obligation so incurred, but any such obligation shall be payable solely out

. of the lease rentals, revenues and receipts derived from or in connection with the Facility,
including moneys received under this Agreement):
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ARTICLE I

DEFINITIONS AND REPRESENTATIONS

Section 1.1 Definitions. The follpwing terms shall have the following

meanings in this Agreement:

Act shall mean, collectively, the New York State Industrial Development Agency
Act (constituting Title 1 of Aricle 18-A of the General Municipal Law, Chapter24 of the
Consolidated Laws. of New York), as amended, and Chapter 1082 of the 1974 Laws of New
York, as amended.

Additional Rent shall mean any additional rental payments described in
Section 3.3(b) of this Agreement.

An Affiiate ofa Person shall mean a Person that directly or indirectly through
one or more intermediaries controls, or is under common control with, or is controlled by, such
Person. The term~'controt (including the related terms "controlled by" and "under common
.control with") means (i) the possession, directly or indirectly, of the power to direct or cause the

. direction of the management and policies of a Person, whether through the oWnership of voting
securities, by contract or otherwise, and (ii) the ownership, either directly or indirectly, of at least
51 % of the voting stock or other equity interest of such Person.

Agency shall meRn the New York City Industrial Development Agency, a
., corporate governmental agency constituting a body corporate and politic and a public benefit
, corporation of the State, duly organized and existing under the laws of the State, and any body,
board, authority, agency or other governmental agency or instrumentality which shall hereafter
succeed to the powers, duties, obligations and functions thereof

Agreement shall mean this Lease Agreement, dated as of August 1, 2007,
between the - Agency and the Lessee, and shall include any and all amendnients hereof and
supplements,hereto hereafter made in conformity herewith. .

Approve~ Facilty shall mean the industrial facility located at 128 44th Street,
Brooklyn, New York, for use in the business asa fabricator and erector of structral steel for

commercial, industrial arid larger residential buildings in the New York metropolitan area.

Authorized Representative shall mean, (i) in the case of the Agency, the
Chairperson, Vice Chairperson, Treasurer, Assistant Treasurer, Secretar, Assistant Secretary,
Executive Director, Deputy Executive Director, General Counsel or Vice President for Legal
Afairs of the Agency, or any other offcer or employee of the Agency who is authorized to
pedorm specific acts or to discharge specific duties, (ii) in the case of the Lessee, a Managing
Member or member of the Lessee or any other employee who is authorized to pedorm specific
duties hereunder and of whom another Authorized Representative of the Lessee has given
written notice to the Agency, (iii) in the case of the Sublessee, the Chairperson, Vice

Chairperson, President, Treasurer and any Vice President or any other employee of the Sublessee
who is authorized to pedorm specific duties hereunder and of whom another Authorized

Representative of the Sublessee has given written notice to the Agency (iv) in the case of the
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Corporate Guarantor, the Chairperson, Vice Chairperson, President, Treasurer and any Vice
President or any other employee of. the Corporate Guarantor who is authorized to pedorm

. specific duties hereunder and of whom another Authorized Representative. of the Corporate
Guarantor has given written notice to the Agency and (v) in the case.of an Individual Guarantor,
such Individual Guarantor; provided, however, that in each case for which a certification or other
statement of fact or condition is required to be submitted by an Authorized Representative to any
Person. pursuant to the terms of this Agreement or any other Project Document, such certificate
or statement shall be executed only by an Authorized Representative in a position to know or to

. obtaÎn knowledge of the facts or conditions that are the subject of such certificate or statement.

Agreement.
Base Rent shall mean the rental.payment described in Section 3.3(a) of this

Bridge Loan shall mean the loan by the First Mortgagee to the Lessee in the
amount of $1,945,000, representing the principal amount of the Bridge Loan Mortgage, in
conneCtion withthe Project.

Bridge Loan Mortgage shall mean the Bridge Loan Mortgage referred to in the
recitals to this Agreement and shall include any and alI amendments, modifications and
extensions thereofand supplements thereto hereafter made in conformity therewith.

. Bridge Loan Mortgage Note shall mean the Bridge Loan Mortgage Note
referred to in the recitals to this Agreement and shall include any and all amendments,

..--modifications and extensions thereof and supplements thereto hereafter made in conformity with
. the Bridge Loan. Mortgage.

Business Day shall mean any day that shall not bea Saturday, Sunday, legal
holiday or a day on which banking institutions in the City are authorized by law or executive

order to close.

City shall mean The City of New York, New York.

Commencement Date. shall mean August 29, 2007, on which date this
Agreement was delivered.

Company Lease shall mean that certain Company Lease Agreement, dated as of
even date herewith, between the Lessee, as landlord, and the Agency, as tenant, as the same may
be amended and. supplemented in accordance with its terms and as permitted by the terms
thereof.

Completion Date shall mean July 31,2008.

Control or Controls shall mean the power to direct the management and policies
of a Person. (x) thIough the ownership of not less than a majority of its voting securities,
(y) through the right to designate or elect not less than a majority of the members of its board of
directors or trstees or other Governing Body, or (z) by contract or otherwise.
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Corporate Guarantor shall mean Bar Fab Steel, Corp., a corporation organzed
and existing under the laws of the State of New York, and its permitted.successors and assigns
under the Guaranty Agreement.

Event of Default shall have the meaning specified in Section 7.1 hereof

Exempt Propert shall mean oI1y the materials to be used with respect to the
. acquisition of a leasehold interest in the Facility and the acquisition and renovation of the
Facility in connection with the Project, on or before the date of completion of the Project (as
evidenced in accordance with Section 2.2 hereof) for incorporation in the Facility, or for use in
connection with the Facilty.

Expiration Date shall mean June 30,2033.

Facjlty shall mean the Facility Realty.

Facilty Realty shall mean, collectively, the Land and the Improvements.

Final Project Cost Budget shall mean that certain budget of costs paid or
incurred for the Project to. be submitted by the Lessee pursuant to Section 2.2 hereof upon
completion of the Project, which budget wil include a comparison with the Project Cost Budget,
aid indicate the source of funds (i.e., borrowed funds, equity, etc.) for each cost item.

First. Mortgage shall mean the First Mortgage referred to in the recitals to this
Agreement and shall include any and all amendments thereof and supplements thereto hereafter
made in conformity therewith.

.. ' First Mortgagee shall mean SI Bank & Trust, a division of Sovereign Bank, a

federal savings bank, and its .successors and assigns under the First Mortgage. .

First Mortgage Loan shall mean th.e loan by the First Mortgagee to the Lessee in
the amount of$2,915,000, representing the principal amount of the First Mortgage, in connection
with the Project.

First Mortgage Note shall mean the First Mortgage Note referred to in the
recitals to this Agreement and shall include any and all amendments, modifications and .
extensions thereof and supplements thereto hereafter made in conformity with the First
Mortgage.

Fiscal Year of the Lessee shall mean a year of365 or 366 days, as the case may
be, commencing on January 1 and ending on December 31 of each calendar year, orsuch other
fiscal' year of similar length used by the Lessee for accounting purposes as to which the Lessee
shall. have given prior written notice thereof to the Agency at least ninety (90) days prior to the
commencement thereof

Governing Body shall mean, when used with respect to any Person, its board of
directors, board of trustees or individual or group of individuals by, or under the authority of
which, the powers of such Person are exercised.
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Guarantors shall mean, collectively, the Lessee, the Sublessee and th~ Individual
Guarantors, and their respective permitted estates, successors and assigns.

Guaranty Agreement shall mean the Guaranty Agreement, dated as of even date
herewith, from the Guarantors to the Agency, and shall include any and all amendments thereof
. and supplements thereto hereafter made in conformity therewith.

. Improvements shall mean all buildings, structres, foundations, related facilities,
fixtures and other improvements existing on the Commencement Date or at any time made,
erected or situated on the Land (including any improvements made as par of the Project
pursuant to Section 2.2 hereot) and all replacements, improvements~ extensions, substitutions,
restorations, repairs or additions thereto. .

Independent Accountant shall mean an independent certified public accountant
or firm of independent certified public accountants selected by the Lessee and approved by the
Agency (such approval not to be unreasonably withheld or delayed).

Individual Guarantors shall mean, collectively, Nicky Barone and Ralph
Barone, and their respective estates, administrators, successors and assigns.

Land shall mean those certain lots, pieces or parcels of land in Section 3,

Block 735 and Lot 50, generally known by the street address 128 44th Street,'BrooklyIi, New
York, all as more paricularly described in Exhibit A - "Description of the Land" hereto, which is
made a partbereof,togetherwithall easements, rights and interests now or hereafter appurtenant
or. beneficial thereto; but excluding, however, any real property or interest therein released
pursuant to Section 6.4 hereof

Legàl Requirements shall mean the Constitutions of the United States and the
State of New Y orkand all laws, statutes, codes, acts, ordinances, resolutions, orders, judgments,
decrees, injunctions, rules, regulations, permits,licehses, ,authorizations, certificates of
occupancy, directions and requirements (including but not limited to zoning, land use, planning,
environmental protection, air, water and lan-d pollution, toxic wastes, .hazardous wastes, solid
wastes, wetlands, health, safety, equal opportnity, minimum wages, and employment practices)

., of all governments,. deparments, commissions, boards, courts, authorities, agencies, offcials and
. offcers, foreseen or unforeseen, ordinary or extraordinar, that are applicable now or may be
. applicable at any time hereafter to (i) the Lessee or the Sublessee, (ii) the Facility or any part

thereof, or (iii) any use or condition of the Facility or any par thereof

Lessee shall mean 128 44th Street, Realty Holding LLC, a New York limited
liability company, and its permitted successors and assigns pursuant to Section 6.1 or9.3 hereof

Lessee's Propert shaIl have the meaning specified in Section 4.1(c) hereof

Liens shall have the meaning specified in Section 6.5(a) hereof

Loans shall mean, collectively, the First Mortgage Loan, the Bridge Loan and the
Second Mortgage Loan.
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Loss Event shall have the meaning specified in Section 5. 1 (a) hereof

Mortgagees shall mean, collectively, the First Mortgagee and the Second
Mortgagee and their respective successors and assigns pursuant to their respective Mortgages.

Mortgage Notes shall mean, collectively, the First Mortgage Note, the Bridge
Mortgage Note and the Second Mortgage Note and shall include any and all amendments thereof
and supplements thereto hereafter made in confornity with the respective Loans.

Mortgages shall mean, collectively, the First Mortgage, the Bridge Loan
Mortgage and the Second Mortgage and shall include any and all amendments thereof and
supplemeiits thereto hereafter made in conformity therewith.

. Net Proceeds shall mean, when used with respect to any insurance proceeds or
condemnation award, compensation or damages, the gross amount of any such proceeds, award,
compensation .or damages less all expenses (including reasonable. attorneys' fees and any
extraordinary expenses of the Agency or the Mortgagees) incurred in the collection thereof

Opinion of Counsel shall mean a written opinion of counsel for the Lessee who
shall be reasonably acceptable to the Agency.

Permitted Encumbrances shall mean:

(i)
. the Mortgages;

this Agreement, the Company Lease, the Sublease Agreement and

(ii) liens for real estate taxes, assessments, levies and other

governmental charges, the payment of which is not yet due and payable;

(iii) any mechanic's, workmen's, repairmen's, . materialmen's,
contractors', carriers', suppliers' or yendors'. Lien or right in respect thereof if payment is
not yet due.and payable, all if and to the extent permitted by Section 6.5 hereof;

. (iv) any lien, security interest, encumbrance or charge, or any
conditional sale or other title retention agreement, that any vendor of Facility propert or
any contractor hired to pedorm Project work ma.yplace on or with respect to the Facility
or any part thereof;

(v) utility, access and other easements and rights-of-way, restrictions
. and exceptions that an Authorized Representative of the Lessee certifies to the Agency
will not materially intedere with or impair the Sublessee's use and enjoyment of the
Facility as herein provided;

(vi) such minor defects, irregularities, encumbrances, easements,
rights-of-way and clouds on title as normally exist with respect to property similar in
character to the Facility as do not, as set forth in a certificate of an Authorized

Representative of the Lessee delivered to the Agency, either singly or in the aggregate,
render title to the Facility unmarketable or materially impair the property affected thereby
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for the purpose for which it was acquired and held by the Agency hereunder or purport to
impose liabilities or obligations on the Agency; and

(vii) those exceptions to title to the Facility Realty enumerated in the

title insurance policy delivered pursuant to Section 2.3 hereof insuring the leasehold
interest of the Agency in the Facility Realty, a copy of which is on fie at the offces of
the Agency.

Person shall mean any entity, whether an individual, trustee, corporation, general
parnership, limited liability company, limited liability parnership, joint stock company, trust,
estate, unincorporated organization, business a~sociation, tribe, firm, joint venture, governental
authority, governmental instrumentality or otherwise. .

PILOT Commencement nate shall mean July 1, 2008.

PILOT Depository shall mean The Bank of New Y ork,a banking corporation
organzed and existing under the laws of the State of New York, or its successors.

Principal(s) shall mean, with respect to any Person; the most senior three offcers

of such Person, any Person with a ten percent (10%) or greater ownership interest in such Person,
and any Person as shiii have the power to Control such Person.

Project shall have the meaning ascribed thereto in the recitals hereto.

Project Cost Budget shall mean that certain budget for costs of the Project as set
forth by the Lessee in Exhibit B :. "Project Cost Budget" - attached to this Agreement.

Project Counsel shall mean Hawkins Delafield & Wood LLP or such other
attorneys that are recognized for their expertise in municipal finance law and are selected by the
Agency to renderlegatadvice to the Agency in connection with the transactions contemplated by
this. Agreement.

Project Documents. shall mean the Company Lease, this Agreement, the Sales
Tax Letter, the Sublease Agreement, the Guaranty Agreement, the Mortgages and the Mortgage
Notes.

Rental Payments shall mean, collectively, Base Rent and Additional Rent.

Required Disclosure Statement shall mean that certain Required Disclosure
Statement in the form of Schedule E attached hereto and made a part hereof Each certification,
representation and warranty set forth in a Required Disclosure Statement delivered to the Agency
shall be deemed incorporated by reference into this Agreement as if fully set forth herein. .

Sales Taxes shall mean City and State sales and/or compensating use taxes
imposed pursuant to Sections 1105, 1107, 1109, and 1110 of the New York State Tax Law, as
each of the same may be amended from time to time (including any successor provisions to such
statutory sections).
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Sales Tax Letter shall mean the Letter of Authorization for Sales Tax

Exemption, substantially in the form set forth in the appendices to this Agreement and to be
delivered pursuant to Section 2. 4( c) of this Agreement on the Commencement Date.

Second Mortgage shall mean the Second Mortgage referred to in the recitals to
this Agreement and shall include any and all amendments, modifications and extensions thereof
and supplements thereto hereafter made in conformity therewith.

Second Mortgagee shall mean Empire State Certified Development Corporation,
a corporation organized and existing under the laws of the State of New York, and its successors

.. and assigns under the Second Mortgage.

Second Mortgage Loan shall mean the loan by the Second Mortgagee to the
Lessee in the amount of up to $1,945,000, representing the principal amount of the Second
Mortgage, in connection with the Project.

Second Mortgage Note shall mean the Second Mortgage Note referred to in the
recitals to this Agreement and shall include any and all . amendments, modifications and

.. extensions thereof and supplements thereto hereafer made in conformity with the Second
; Mortgage.

State shall meanthe State of New York.

Sublease Agreement shall mean that certain Sublease Agreement, dated as of
. even. date herewith, between the Lessee, as sublessor, and the Sublessee, as sublessee, as the
. same. may be amended and supplemented in accordance with its terms and as permitted by the
terms thereof

Sublessee shall mean, Barone Steel Fabricators, Inc., a corporati,onorganized and
existing under the raws of the State of New York, and its permitted successors and assigns under
the Sublease Agreement.

Termination Date shall mean such date on which this Agreement may terminate
pursuant to its terms and conditions prior to the Expiration Date.

Section 1.2 Construction. In this Agr~ement, unless the context otherwse

. reqUlres:

(a) The terms "hereby," "hereof," "hereto," "herein," "hereunder" and any
similar terms, as used in this Agreement, refer to this Agreement, and the terI "hereafter" shall
mean after, and the term "heretofore" shall mean before, the Commencement Date.

(b) Words of the masculine gender shall mean and include correlative words
of the feminine and neuter genders and words importing the singular number shall mean and
include the plural number and vice versa. . .
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(c) Words importing persons shall include firms, associations, parnerships
(including limited parnerships and limited liability parnerships), trusts, corporations, limited
liability companies and other legal entities, including public bodies, as well as natural persons.

(d) Any headings preceding the. texts of the several Aricles and Sections of
this Agreement, and any table of contents appended to copies hereof, shall be solely for
convenience of reference and shall not constitute a par of this Agreement, nor shall they affect
its meaning, construction or effect.

Section 1.3 Representations and Warranties by Aeency. The Agency
represents and warants that the Agency (i) is a corporate governmental agency constituting a
body corporate and politic and a public benefit corporation duly organized and existing under the
laws of the State, (ii) assuming the accuracy of the representations made by the Lessee and by
the Sublessee, is. authorized and empowered to enter into the transactions contemplated by this
Agreement and any other Project Documents to which the Agency is a party and to carr out its
obligations hereunder and thereunder and (iii) by proper action of its board of directors, has duly
authorized the execution and delivery of this Agreement and such other Project Documents to
which the Agency is a par.

Section 1.4 Findines by A~ency. The Agency, based upon the representations

and warranties of the Lessee contained in this Agreement and the information contained in the
application and other materials heretofore submitted by.or on behalf of the Lessee or by or on
behalf of the Sublessee to the Agency, hereby affrms its findings and determinations set forth in
theAtithorizing Resolution, and further finds and determines~that:

(i) the providing of financial assistance (within the meaning of the
Act) through the straight-lease transaction (within the meaning of the Act) contemplated
by this Agreement is necessar to induce the Lessee and the Sublessee to proce.ed. with
the Project;' .

. (ii) the Project is reasonably necessary to induce the Sublessee to
remain and expand its operations within the City;

(iii) the transactions contemplated by this Agreement shall not result in

the removal of any facility or plant of the Lessee or of the Sublessee or any other
. occupant or user of the Facility from one area of the State (but outside of the City) to
within the City or in the abandonment of one or more facilities or plants of the Lessee or

. of the Sublessee or of any other occupant or user of the Facility located within the State
(but outside of the City); and,

(iv) the transactions contemplated by this Agreement shall not provide

financial assistance in respect of any project where facilities or property that are primarily
used in makng retail sales (within the meaning of the Act) of goods or services to
customers who personally visit such facilities constitute more than one-third of the total
project costs.

Section 1.5 Representations and Warranties by the Lessee. The Lessee.
makes the following representations and warranties:
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. (a) The Lessee is a limited liability company duly organized, validly existing

and in good standing under the laws of the State, is not in violation of any provision of its aricles'
of organization or its operating agreement, has. the power and authority to own its propert and
assets, to carry on its business as now being conducted by it and to execute, deliver and pedorIn
this Agreement and each other Project Document to which it is or shall be a par.

(b) The execution, delivery and pedormance of this Agreement. and each.
other Project Document to which the Lessee is or shall be a par and the consummation of the
transactions herein and therein contemplated will not violate any provision of law, any order of
any court or agency of government, or the aricles of organization or operating agreement of the
Lessee, or any indenture, agreement or other instrument to. which the Lessee is a pary or by
which it or any of its property is subject to or bound, or be in conflct with or result in a breach of
or constitute (with due notice and/or lapse of time) a default under any such indenture, agreement
or other instrument or result in the imposition of any lien, charge or encumbrance of any nature

whatsoever other than Permitted Encumbrances.

. -(c) There is no action or proceeding pending or, to the best of the Lessee's.
knowledge, after diligent inquiry, threatened by or against the Lessee by or before any court or

. administrative agency that would adversely affect the ability of the Lessee to pedorm its
pbligations uiiderthis Agreement and each other Project Document to which it is or shall be a.
par, 

and all authorizations, consents and approvals of governental bodies or agencies required
to be obtained by the Lessee as of the date hereof in connection with the execution and delivery
of this Agreement and each other Project Document to which the Lessee shall be a party or in
connection with the performance of the obligations of the Lessee hereunder and under each of
the Project Documents have been obtained.

(d) The Facility wil constitute a "project" under the Act, and the Lessee
intends to operate the Facility, or cause the Facility to be operated, in accordance with this
Agreement and as an Approved Facility. and a qualified "project" in accordance with and as
defined under the Act.

(e) The financial assistance (within the meaning of the Act) provided by the
Agëncy to the Lessee and the Sublessee through the straight-lease tn;insaction (within the
meaning of the Act) as contemplated by this Agreement is necessar to induce the Lessee to
proceed withthe Project.

. (f) Subject to Sections 4.2 and 5.1 hereof, no propert constituting part of the
Facility shall be located at any site other than at the Facility Realty.

Cg) The. transactions contemplated by this Agreement shall not result in the
removal of any facility or plant of the Lessee or of the Sublessee or any ôther occupant or user of
the Facility from one area of the State (but outside of the City) to within the City or in the
abandonment of one or more facilities or plants of the Lessee or the Sublessee or any other
occupant or user of the Facility located within the State (but outside of the City).

(h) The transactions contemplated by this Agreement shall not provide
financial assistance in respect of any project wh~re facilities or property that are primarily used
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in making retail sales (within the meaning of the Act) of goods or services to customers who
personally visit such facilities constitute more than one-third of the total project costs.

(i) Undertaking the Project is anticipated to serve the public purposes of the
Act by preserving permanent, private sector jobs or increasing the overall number of permanent,
private sector jobs in the State.

G) No funds of the Agency shall be used in connection with the transactions
contemplated by this Agreement for the purpose of preventing the establishment of an industrial
or manufacturing plant or. for the purpose of advertising "Dr promoting materials which depict

. elected or appointed governent offcials in either print or electronic media, nor shall any funds
of the Agency be given hereunder to any group or organization which is attempting to prevent

. the establishment of an industrial or manufacturing plant within the State.

. (k) This Agreement and the other Project Documents constitute. the legal,
valid and binding obligations of the. Lessee and enforceable against the Lessee in accordance
with their respective terms.

(I) The Lessee and the Sublessee are in compliance, and will continue to
comply, with åii Federal, State and local laws or ordinances (including rules and regulations)
relating to zoning, building, safety and environmental quality applicable to the Project and the
operation of the Facility.

(m) The Mortgage Notes evidence the obligation of the Lessee to repay the
. Loans made by the First Mortgagee and the Second Mortgagee to the Lessee pursuant to the

respective Loans for purposes of financing a portion of the cost of the Project.

(n) The Project Cost Budget attached as Exhibit B to this Agreement
represents a true, correct and complete budget as of the Commencement Date of the proposed
costs of the Project, and the Lessee represents and warants that the total estimated cost of the
Project is $5,700,000 of which it is anticipated that approximately $4,860,000 wil be provided
from the Loans and the balance of which shall be provided from equity on the par of the Lessee
and/or the Sublessee. The Lessee has no reason to believe that funds or financing suffcient to
complete the Project will not be obtainable.

(0) The amounts provided to the Lessee pursuant to the Loans, together with
other moneys available to the Lessee and/or the Sublessee are suffcient to pay all costs in
connection with the completion of the Project.

(p) Except as permitted by Section 9.3 hereof, no Person other than the Lessee
and/or the Sublessee is or wil be in use, occupancy or possession of any portion of the Facility.

(q) The Project wil be designed, and the operation of the Facility wil be, in
compliance with all applicable Federal, State and local laws or ordinances (including rules and

. regulations) relating to safety and environmental quality.

(r) The aggregate rentable square footage of the Improvements constituting
part of the Facility is approximately 21,600 rentable square feet.
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feet.
(s) The aggregate square footage ofthe Land is approximately 18,750 square

(t) The fiscal year of the Lessee is the 365 or366 day period, as the case may
be, commencing on January 1, and ending on December 31 of each calendar year.

(u) Pursuant to the Company Lease, the Lessee has vested the Agency with a
valid leasehold estateIn the Facility Realty.

tax lot. .
(v) All of the Land comprises one whole tax lot and no portion of any single. ,
(w) Except as set forth in Schedule F attached hereto, none of the Lessee, the

Principals of the Lessee, or any Pers.on that directly or indirectly Controls, is Controlled by, or is
under' c.ommon Control with the Lessee:

(i) is in default or in breach, beyond any applicable grace period, of its

obligations under any written agreement with the Agency or the City, unless such default
or breach has been waived in writing by the Agency or the City, as the case may be;

. (ii) has been convicted of a misdemeanor and/or found in violation of
any administrative, statutory, or regulatory provision in the past five (5) years;

. (iii) has been convicted of a felony, and/or any Cflme related to
truthflness and/or business conduct in the past ten (10) years;

(iv) has any felony, misdemeanor and/or administrative charges
currently pending;

(v) has received written notice of default in the payment to the City of
any taxes, sewer rents or water charges, unless such default is then being contested with
due dilgence in proceedings in a court or other apprqpriate forum; or

(vi) has owned at any time in the preceding thfee (3) years any propert
which, while in the ownership of such Person, was acquired by the City by in rem tax
foreclosure, other than a property in which the City has released or is in the process of
releasing its interest to such Person pursuant to the Administrative Code of the City.
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ARTICLE II

CONVEYANCE TO TH AGENCY; THE PROJECT;
AND TITLE INSURNCE

Section 2.1 The Company Lease. Pursuant to the Company Lease, the Lessee
has leased to the Agency the Land, and all rights or interests therein or appertaining thereto,
together with all Improvements existing thereon or then~in as of the date thereof, free and clear
of all liens, claims, charges, encumbrances, security interests and servitudes other than Permitted
Encumbrances. It is unqerstood that (i) a valid leasehold interest in all Improvements intended to
be incorporated or installed in the Facility Realty as par of the Project shall vest in the Agency
immediately upon delivery to or installation or incorporation into the Facility Realty or payment
therefor, whichever shall occur first, and (ii) the Lessee shall take all action necessar to so vest
a valid leasehold interest in such Improvements in the Agency and to protect such leasehold

, interest. and title claims against claims of any third parties. .

Section 2.2 . the Project. (a) The Agency hereby appoints the Lessee its true
and. lawful agent, and the Lessee hereby accepts such agency for purposes of undertaking the
Project, including, without limitation, (i)constructiIlg and installng the Improvements on the
Land, (ii) making, ... executing, acknowledging and delivering any contracts, orders, receipts,
writings and instructions with any other Persons (subject in each case to Section 2.4 hereof), and
in general doing all things which.may be requisite or proper, all for the purposes of undertaking.
the Project with the same powers and with the same validity and effect as the Agency could do if
acting in its own behalf, (iii) paying all fees, costs and expenses incurred in the improvement of
the Facility from funds made available therefor in accordance with or as contemplated by this
Agreement and the Loans, and (iv) asking, demanding, suing for, levYing, recovering and
receiving all such sums of money, debts due and other demands whatsoever that may be due,
owing and payable to the Agency under the terms of any contract, order, receipt or writing in
connection with the Project and to enforce the provisions of any contract, agreement, obligation,
bond or other performance security entered into or obtained in connection with the Project. The
Lessee unconditionally represents, warrants, covenants and agrees that it wil complete the

Project, or cause the Project to be completed, by the Completion Date, in a first class
workmanlike manner, free of defects in materials and workmanship (including latent defects);.
provided, however, the Lessee may revise the scope of the Project, 'subject to the prior wrtten
consent of the. Agency (which consent shall not be unreasonably withheld, delayed or

conditioned). In undertakng the Project, the Lessee, as agent of the Agency, shall take such
action and institute such proceedings as shall be necessary to cause and require all contractors,
manufacturers and suppliers to complete their agreements relating to the Project in accordance
with the terms of the contracts therefor including, without limitation, the correction of any
defective work. The cost of the Project shall be financed from (i) the Loans, and (ii) equity
furnished by the Lessee and/or the Sublessee to the eXtent such funds shall be necessary to cover
costs of the Project that exceed such other sources of funds. In the event moneys derived from
such other sources are not suffcient to pay the costs necessary to complete the Project in full, the
Lessee shall payor cause to be paid that portion of such costs of the Project as may be in excess
of the moneys derived from such sources and shall not be entitled to any reimbursement therefor
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from the Agency, nor shall the Lessee be entitled to any diminution of the Rental Payments to be
made under this Agreement.

(b) The Lessee shall pay (i) all of the costs. and expenses in connection with
the preparation of any instruments of conveyance, the delivery thereof and of any instruments
and documents relating thereto and the filing and recording of any such instruments of
conveyaIce or other instruments or documents, if required, (ii) all taxes and charges payable in
connection. with the vesting with the Agency of a leasehold estate in the Facility Realty, or.
attributable to periods prior to such vesting, as set forth in Section 2.1 hereof, and (iii) all
shipping and delìvery charges and other expenses or claims incurred in connection with the

Proj ect.

(c) The Lessee unconditionally represents, warants, covenants and agrees
that it will obtain Or cause to be obtained all necessar approvals from any and all governmental
agencies requisite, to the Project and operation of the Facilty, all of which wil be done in
compliance with all Federal? State and local laws, ordinances and regulations applicable thereto,
and with the conditions and requirements of all policies of insurance with respect to the Facility
and this Agreement. Promptly upon completion of the Project, the Lessee will obtain or cause to
heobtain~d .... all required occupancy permits, authorizations and licenses.. from appropriate
authorities, if any be required, authorizing the occupancy, operation and uSe of the Facility for
the purposes contemplated by this Agreement and shall furnish copies of same to the Agency
immediately upon receipt thereof

(d) Upon completion of the Project, the Lessee shall evidence completion of
the Project by delivering to the. Agency a certificate of an Authorized Representative of the
Lessee in substantially the form set forth in Schedule A attached hereto, together with all

attachments required thereunder.

. Upon request by the Agency, the Lessee shall make available to the Agency
copies of any bils, invoices or other evidences of costs as shall have been incurred in the
effectuation of the Project.

In the event that the aggregate costs of the Project upon the completion thereof
shall be significantIy different from the estimated costs thereof set forth in the Project Cost
Budget (i.e., more than a ten percent (10%) difference in either total Project costs or in major
categories of Project cost), on request of the Agency, the Lessee shall provide evidence to the
reasonable satisfaction of the Agency as to the reason for such discrepancy, and that the scope of
the Project as originally approved by the' Agency has not been modified in a material manner
without the prior written consent of the Agency.

Section 2.3 Leasehold Title Insurance. On or prior to the Commencement

Date, the Lessee wil obtain and deliver to the Agency (a) a leasehold title insurance policy in an
amount not less than $500,000 insuring the Agency's leasehold interest under the Company
Lease in each of the Land and the Improvements against loss as a result of defects in title, subject
. only to Permitted Encumbrances, and (b) a current survey of each of the Land and the
Improvements certified to the Lessee, the title company issuing such title insurance policy and
the Agency. Any proceeds of such leasehold title insurance shall be paid to the Lessee and
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applied by the Lessee to remedy the applicable defect in title in respect of which such proceeds
shall be derived. Ifnot so capable of being applied or if a balance remains after such applicåtion,
the proceeds or the remaining balance of proceeds, as the case may be, derived from any such
title insurance policy insuring the Agency's leasehold interest shall be applied to the payment of
any Rental Payments due hereunder; and any balance thereafter may be used by the Lessee for its
authorized purpose.

Section 2.4 Limitation oi' Sales. Tax Exemption. (a) Any exemption from
Sales Taxes resulting from or occasioned by the Agency's involvement with the Project shall be
limited to purchases of Exempt Propert effected by the Lessee as agent for the Agency, it being
the intent öf the paries hereto that no operating expenses of the Lessee and no purchases of other
personal propert (other than Exempt Property) shall be subject to an exemption from Sales

Taxes because of the Agency's involvement with the Project.

(b). The Lessee covenants and agrees that it shall include language which is
. . substantially in the form of the following language (through an attached rider or otherWise) in

and as part of each contract, agreement, invoice, bil orpuichase order entered into by the Lessee
as agent for the Agency in connection with the Project:. . i

"This t contract, agreement, invoice, bil or purchase order) is being,
entered into by 128 44th Realty Holding LLC, a New York limited
liability company (or . 1 (the "Agent"), as
agent for and on behalf of the New York City Industrial
Development Agency (the "Agency") in connection with a certain
project of the Agency for the Agent being the acquisition and
renovation of an industrial facility (the "Facility"), consisting of
the acquisition of an approximately 21,600 square foot building,
located on an approximately 18,750 square foot parcel of land at
12844th Street, Brooklyn, New York, and the renovation of such
building, all for use in the business as a fabricator and erector of
structural steel for commercial, industrial, and larger residential
buildings in the New York metropolitan area, (the "Project"). The
(purchase, lease, rental, use) of the (materials, goods, services and
supplies) which are the subject of this (contract, agreement,

invoice, bil or purchase order), which has been entered into with
or presented to (insert name and address of vendor (the "Vendor"))
shall be exempt from the sales and use tax levied by the State of

. New York and The City of New York subject to and in accordance
with the terms and conditions set forth in the attached Letter of
Authorization for Sales Tax Exemption of the Agency, and the
Agent hereby represents that this (contract, agreement, invoice, bill
or purchase order) is in compliance with the terms of the Letter of
Authorization for Sales Tax Exemption.

The (Company or Agent) has provided the Vendor with a copy of
an executed New York State Deparment of Finance Form ST -60
"IDA Appointment of Project or Agent" to evidence that the
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Agency has appointed the Agent as its agent. The Vendor must
retain in its. records a copy of the Letter of Authorization for Sales
Tax Exemption, the completed Form ST-60 and the (contract,
agreement, invoice, bil or purchase order) as evidence that the

Vendor is not required to collect sales or use tax in connection with
this (contract, agreement, invoice, bil or purchase order).

This (contract, agreement, invoice, bil or purchase order) is

nonrecourse to the Agency, and the Agency shall not be directly or
. indirectly or contingently liable or obligated. hereunder in any

manner or to any extent whatsoever, and the Agent shall be the. .
sole pary liable hereunder. By execution or acceptance of this

(contract, ,agreement, invoice, bil or purchase order), the Vendor
hereby acknowledges. and agrees to the terms and conditions set
forth in this paragraph." ..

If the Lessee shall fail to include, incorporate by reference or otherwise cause the
contract, agreement, invoice, bil or purchase order to be, together with the vendor or contractor,
subject to the above applicable language in substantially the above form, such contract,
agreement, invoice, bil or purchase order shall not be an undertaking on behalf of the Agency
and shall not be entitled to.any of the BeIiefits (as defined in Section 8.5 hereof) that the Agency
.can confer, and the Lessee shall not claim any sales or use tax benefits or exemptions with
respect to any such contract, agreement, invoice, bil or purchase order and the Lessee shall
retu to the Agency any such benefits or exemptions so taken, together with interest on such
amount at the rate of eighteen percent (18%) per annum, from the date of such taking.

C c) On the Commencement Date, the Agency shall make the Sales Tax Letter
available to the Lessee. The Agency, at the sole cost and expense of the Lessee, shall also
execute such other authorizations, letters and documents (and such amendments to the Sales Tax
Letter) as may be reasonably necessar to permit the Lessee to obtain the intended benefits
hereunder. Subject to the terms of this Agreement, it is intended that the aggregate scope of the'
sales arid use tax benefits rec.eived by the Lessee pursuant to this Agreement and the Sales Tax
Lètter shall be limited in both duration and amount as follows:

(i) The Sales Tax Letter shall be dated the Commencement Date and
shall be effective for a term commencing on its date and expiring upon the earliest of (1)
the termination of this Agreement, (2) the Completion Date, (3) the completion of the
Project as provided in Section 2.2 hereof, or (4) the termination of the Sales Tax Letter
pursuant to Section 7.2 hereof

(ii) The authorizations set forth in the Sales Tax Letter shall
automatically be suspended twenty (20) days after notice to the Lessee that the Lessee
shall be in default under this Agreement until the Lessee shall pay any alIounts due, and
perform all of its obligations, with respect to any such default.

(iii) The sales and use tax exemption to be provided pursuant to the
Sales Tax Letter.
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A. shall not be available for any items of personalty or payment of any costs
other than the costs of the Exempt Propert.

B. shall only be utilized for items of Exempt Property which shall be
purchased, completed or installed for use only by the Lessee and the
Sublessee at the Facility Realty (and not with any intention to sell, transfer
or otherwise dispose of any such items of Exempt Propert to a Person as
shall not constitute the Lessee or the Sublessee), it being the intention of
the Agency and the Lessee that the sales and use tax exemption shall not
be made available with respect to any item of Exempt Property unless
such item is used solely by the Lessee and the Sublessee at the Facility
Realty,

shall not be available for any date afer the Sales Tax Letter shall ha.ve

. been suspended as provided in Section 2.4( c )(iii) hereof, provided,
however, that in the event the Lessee shall thereafter cure any defaults
under this Agreement, or the Agency. shall thereafter waive such
suspension, as applicable, the sales and use tax exemption shall again
continue fromthe date of such cure or such waiver,

c.
'\

shall not be available for or with respect to any item of rollng stock or
water craf, or tangible personal property having a useful life of less than
one year, and shall be available only if purchased by the Lessee as agent
for the Agency for use by the Lessee or the Sublessee at the Facility,

shall not be available for any item the acquisition or leasing of which
would otherwise be exempt from Sales Tax absent the involvement by the
Agency,

shall not be available for any cost of utilities; cleaning service or supplies, .

shall not be available subsequent to the. termination of this Agreement or
of the Agency's interest in the Facility, and .

shall only be available for those costs setforth in the Sales Tax Letter.

(iv) In the event that the Lessee shall utilize the sales or use tax
exeniption authorization provided pursuant to the Sales Tax Letter in violation of the

provisions of Section 2.4 (c)(iii) hereof, the Lessee shall promptly deliver notice of same
to the Agency, and the Lessee shall, upon demand by the Agency, pay to the Agency a
retur of sales or use tax exemptions in an amount equal to all such unauthorized sales or

. use tax exemptions together with interest at the rate of eighteen percent (18%) per annum .
from the date and with respect to the dollar amount for which each such unauthorized
sales or use tax exemption was availed of by the Lessee.

(v) Upon request by the Agency with reasonable notice to the Lessee,
the Lessee shall make available at reasonable times to the Agency and the Independent
Accountant all such books and records of the Lessee and require all appropriate offcers
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and employees of the Lessee to respond to reasonable inquiries by the Agency and the
Independent Accountant, as shall be necessar to indicate in reasonable detail those costs
for which the Lessee shall have utilized the Sales Tax Letter and the dates and amounts
so utilized.

(d) The Lessee shall observe and comply with the terms and conditions of the
Sales Tax Letter, and upon the termination, expiration or cancellation of the Sales Tax Letter, the
Lessee shall promptly surrender the sàme to the Agency.

(e) If and for so long as the same shall be required by law, the Lessee shall

annually (currently, by each Februar 28 with respect to the prior calendar year) file a statement
(Form ST-340 attached hereto as Exhibit D or any successor or additional mandated form) with
the New York State Deparment of Taxation and Finance, on a form and in a manner. and
consistent with such regulations as is or may be prescribed by the Commissioner of the New
York State Deparment of Taxation and Finance, ofthe value of all sales and use tax exemptions
claimed by the Lessee or agents of the Lessee in connection with the Project and the Facility as
required by Sectioii874(8) of the New York State General Municipal Law (as the same may be
amended fromtinie to time), including, but not limited to, consultants or subcontractors of such
agents, under the authority granted pursuant to this Agreement. The Lessee shall furnish a copy
of such annual statement to the Agency. at the time of filing with the Deparment of Taxation and
Finance. Should the Lessee fail to comply with the foregoing requirement, the Lessee shall
immediately ceaseto be the agent for the Agency in connection with the Project (such agency
relationship being deemed to be immediately revoked) without any further action of the parties,
the Lessee. shall be deemed to have automatically lost its authority as agent of the. Agency to
purchase and/or lease Exempt Property in the Agency's behalf, and shall desist immediately
from all such activity, and shall immediately and without demand return to the Agency the Sales

... TaX Letter issued to the Lessee by the Agency that is in the Lessee's possession or in the
possession of any agent of the Lessee. Nothing herein shall be construed as arepresentatibn by
the Agency that any property acquired as part of the Project is or shall be exempt from sales
taxes or use taxes under the laws of the State.

(f) The Lessee agrees to submit to the Agency on August 1 of each year,
commencing August 1, 2008, a completed Employment and Benefits Report in the form of
Schedule B attached hereto to the extent that the Lessee shall have received Sales Tax Savings
during the twelve-month period ending on the June 30 immediately preceding such August 1.
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ARTICLE il

LEASE OF FACILITY AND RENTAL PROVISIONS

Section 3.1 Lease of the Faciltv. (a) The Agency hereby subleases the

Facility Realty to the Lessee, and the Lessee hereby subleases the Facility Realty from the
. Agency, for and during the term herein and subject to the terms and conditions herein set forth.

The Agency hereby delivers to the Lessee, and the Lessee hereby accepts sole and exclusive
possession of the Facility (it being understood by the paries hereto that delivery of possession to
the Lessee of the Facility as the same is acquired, constructed and improved shall take no further
aèt or deed by the parties hereto).

(b) The Lessee hereby unconditionally represents, warants, covenants and
agrees that throughout the term of this Agreement (i) the Facilty wUl be an Approved Facility
and a"~project" within the meaning of the Act; (ii) the Lessee wil not take any action, or suffer

... orpeImit any action, if such action would cause the Facilty not to be an Approved Facilty or a
" "project" within the meaning of the Act; and (ii) the Lessee wil not fail to take any action? or
. suffer or permit the failure to take any action, if such failure would cause the Facility not to be an
- Approved Facility or a "project" within the meaning of the Act. The Lessee shall not occupy,
. use or operate the Facility, or allow the Facilty or any part thereof to be occupied, used or
operated, for any unlawful purpose or in violation of any certificate of occupancy affecting the
Facilty or for any use. which may constitute a nuisance, public or private, or make. void or
voidable any insurance then in force with respect thereto.

Section 3.2 Duration of Term. The term of this Agreement shall commence
on the Commencement Date and shall expire at 11:58 p.m. (New York City time) on the
Expiration Date, or upon such earlier date as this Agreement may be terminated by the Agency
or the Lessee as hereinafter provided.

Section 3.3 Rental Provisions. (a) Base Rent. The Lessee shall pay Base

Rent to the Agency, without demand or notice, on the Commencement Date in the amount of
.$1.00, which shall constitute the entire amount of Base Rent payable hereunder;

(b) Additional Rent. Throughout the term of this Agreement, the Lessee shall
pay to the Agency (except as otherwise provided in Section 4.3 hereof) any additional amounts
required to be paid by the Lessee to or for the account of the Agency hereunder, and any such
additional amounts shall be paid as, and shall represent payment of, Additional Rent.

(c) Missed Payents. In the event the Lessee should fail to make or cause to
be made any of the Rental Payments required under the foregoing provisions of this Section, the
item or installment not so paid shall continue as an obligation of the Lessee until the amount not
so paid has been paid in full, together with interest thereon from the date due at the applicable
interest rate stated in this Agreement where so provided, or if not so provided, at eighteen

percent (18%) per annum.

Section 3.4 Rental Payments Payable Absolutely Net. The obligation of the
Lessee to pay Rental Payments provided for in this Agreement shall be absolutely net to the
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Agency without any.abatement, recoupment, diminutÍon, reduction, deduction, counterclaim,
set-off or .offset whatsoever, so that this Agreement shall yield, net, to the Agency, the Rental

.. Payments provided for herein, and all costs, expenses and charges of any kind and nature relating
to the Facility, arising or becoming due and payable during or after the term of this Agreement,
shall be paid by the Lessee and the Agency shall be indemnified by the Lessee for, and the
Lessee shall hoid the Agency harmless from, any such costs, expenses and charges.

Section 3.5 Nature of Lessee's Oblieation Unconditional. . The Lessee's

obligations under this Agreement to pay Rental Payments shall be absolute, unconditional and
'general obligations, and irrespective of any defense or any rights of set-off recoupment or

counterclaim. or deduction and without any rights of suspension, deferment, diminution or

reduction it might otherwise have against the Agency or any other Person and the obligation of
the Lessee shall arise whether or not the Project has. been completed as provided in this

Agreement. The Lessee wil not suspend or discontinue payment of any Rental Payment due and
,payable hereunder or pedormance or observance of any covenant or agreement required on the
par of the Lessee hereunder for any cause whatsoever, and the Lessee waives all rights now or
hereafter conferred by statute or otherwise to any abatement~ suspension, deferment, diminution
or reduction in the Rental Payments hereunder.

Section 3.6 Assienmentof Sublease A2reement. In order to secure the
payment and performance of obligations of the Lessee under this Agreement, the Lessee does
. hereby assign, transfer and set over to the Agency all of the Lessee's right, title and interest in .
and to the Sublease Agreement, including all sublease rentals, revenues and receipts therefrom
(except for those rentals payable under Section 5( d) of the Sublease Agreement), and the right to

. 
enforce all of the Lessee's rights and remedies thereunder.

The Lessee agrees. not to terminate,. modify or amend the Sublease Agreement or
any of the terms thereof, or grant any concessions in connection therewith, either orally or. in
writing, or to accept a surrender thereof, without the prior written consent of the Agency and any
attempted teiminatiön, modification or amendment of the Sublease Agreement without such
written consent shall be mill and void.

In the exercise of the powers herein granted, no liability shall be asserted or
enforced againstthe Agency, all such liability being hereby expressly waived and released by the.
Lessee. The Agency shall not be obligated to pedorm or discharge any obligation, duty or
liability under the Sublease Agreement, or under or by reason ofthis assignment.
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ARTICLE IV

MATENANCE, TAXES, PAYMENTS IN LIEU OF TAXES
AND INSURCE

Section 4.1 Maintenance. Alterations and Improvements. (a) During the
term of this Agreement, the Lessee wil keep the Facility in good and safe operating order and
condition, ordinary wear and tear èxcepted, wil occupy,' use and operate the Facility in the
manner for which it was intended and contemplated by this Agreement, and wil make all
replacements, renewals and repairs thereto (whether ordinar or extraordinar, structural or

nonstnictunil; foreseen or unforeseen) necessary to ensure that the operations of the Lessee and
. the Sublessee at the Facility shall not be materially impaired or diminished in any way. All
replacements, renewals and repairs shall be similar in quality, class and value to the original
work and be made and installed in compliance with the requirements of all goveinmentalbodies

.. having.jurisdiction thereof The. Agency shall be under no obligation to replace, service, test,
. adjust, erect, maintain or effect replacements, renewals or repairs of the Facility, to effect the

replacement of any inadequate, obsolete, worn-out or unsùitable pars of the Facility, or to
furnish any utilities or services for the Facility, and the Lessee hereby agrees to assume full
responsibility therefor.

(b) The Lessee shall have. the privilege of making such alterations of or
additions to the Facility Realty or any par thereof fÌpm time to time as it in its discretion may
determine to be desirable for its uses and purposes, provided that

(i) as a result of such alterations or additions, the fair market value of

the Facility is not reduced below its value immediately before such alteration. or addition
and the usefulness, the structural integrity or operating effciency of the Facility is not
materially impaired,

(ii) such additions or alterations are effected with due diligence, in a

good and workmanlike manner and in compliance with all applicable Legal
Requirements,

(iii) such additions or alterations are promptly and fully paid for by the

Les.see in accordance with the terms of the applicable contract(s) therefor, and in order
that the Facility shall at all times be free of any mortgage, lien, charge, encumbrance,
security interest or claim other than Permitted Encumbrances, and

(iv) such additions or alterations do not change the nature of the
Facility so that it would not constitute an Approved Facility and a "project" within the
meaning of the Act.

All alterations of and additions to the Facility shall constitute a part of the Facility, subject to the
Company Lease, this Agreement and the Sublease Agreement, and the Lessee shall deliver or
cause to be delivered to the Agency appropriate documents as may be necessary to convey a
leasehold interest to such property to the Agency and to subject such property to the Company
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Lease, this Agreement and the Sublease Agreement, free. and clear of all liens, charges,
encumbrances, security interests or claims other than Permitted Encumbrances. .

( c) The Lessee shall have the right to install or permit to be installed at the
Facility Realty, machinery, equipment and other personal property at the Lessee's own cost and
expense (the "Lessee's Propert") without subjecting such Lessee's Propert to the Company
Lease, this Agreement and the Sublease Agreement. The Lessee's Property shall not constitute
par of the Facility. subleased hereunder. The Agency shall not be responsible for any loss of or
damage to the Lessee's Property. The Lessee shall have the right to create or permit to be
created any mortgage, encumbrance, lien or charge on, or conditional sale or other title retention.
agreement with respec;t to, the Lessee's Property, without the consent of or notice to the Agency.

. (d) The Lessee shall not create, permit or suffer to exist any mortgage;
. encumbrance, lien, security interest, claim .or charge against the Facility or any par thereof, or
the interest of the Agèncy, the Lessee or the Sublessee in the Facility or the Company Lease, this.
Agreement or the Sublease Agreement except for Permitted Encumbrances. .

. (e) . To the extent required by the New York State Finance Law Section 137,
prior to executing any contract wlth any party for any improvement (as such term is defined in .
the New York Lien Law) in connection with the Project or the Facility or the provision of any
goods or services in connection therewith,. and prior to authorizing any pary to undertake such.
improvement (or the provision of such goods and services) without an executed coritract, the
.Lessee shall deliver to the Agency a copy of the proposed contract therefor along with a bond if
any is required under this Agreement, incompliance with New York State Finance Law Section
137 and otherwise satisfactory to the Agency, guaranteeing prompt payriient of monies due all
persons furnishing labor or materials for the contractor or his subcontractor in the prosecution of
his work provided for in such contract. The Agency shall have no liability or responsibility. for
the cost of such bond(s). Should the Lessee fail to comply with the foregoing requirement, the
Lessee shall immediately ct:ase to be the agent for the Agency in connection with the Project
(such agency relationship being deemed to be immediately revoked).

Section 4.2 Removal of Propert of the Faciltv. .ca) The Lessee shall have

the privilege from time to time of removing from the Facility any fixture constituting par of the
Facility Realty (the "Existing Facility Propert") and thereby removing such Existing Facilty

. Propert from the leasehold estate of the Company Lease, this Agreement and the Sublease
Agreement, provided, however, such Existing Facility Property is substituted or replaced by
property (t) having equal or greater fair market value, operating efficiency and utility and (u) free
of all mortgages, liens, charges, encumbrances, claims and security interests other than Permitted

. Encumbrances, and no such removal shall be effected if (v) such removal is to another location
other than the Facility, (w) such removal would change the nature of the Facility as an Approved
Facility and a "project" within the meaning of the Act, (x) such removal would impair the
usefulness, structural integrity or operating effciency of the Facility, or (y) such removal would
materially reduce the fair market value of the Facility below its value immediately before such
removaL.

(b) The Lessee shall deliver or cause to be delivered to the Agency any
necessar documents conveying to the Agency a leasehold estate in any property installed or
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placed upon the Facility pursuant to Section 4.2(a) hereof and subjecting such substitute or
replacement própert to the Company Lease, this Agreement and the Sublease Agreement, and
within thiry (30) days after receipt of written request of the Lessee, the Agency shall deliver to
the Lessee appropriate documents conveying to the Lessee all of the Agency's right, title and
interest in any propert removed from the Facility pursuant to Section 4.2(a) hereof The Lessee
agrees to pay all costs and expenses (including reasonable counsel fees -) incurred by the Agency

. in subjecting to the Company Lease, this Agreement and the Sublease Agreement any property
. installed or placed on the Facilty as part of the Facility pursuant to this Section 4.2 or
Section 4.1 hereof

(c) The removal from the Facility of any Existing Facility Property pursuant
to the provisions of Section 4.2(a) hereof shall not entitle the Lessee to any abatement or

. reduction in the Rental Payments payable by the Lessee under this Agreement. .

(d) Within 120 days after the close of each Fiscal Year of the Lessee during
which (i) action was taken by the Lessee pursuant to Section 4.1(b) hereof or action involving
propert having a value in the aggregate exceeding $250,000 was taken by the Lessee pursuant

to Section 4.2(a) hereof, the Lessee shall, upon request of the Agency, firnishto the Agency a
Written report of an Authorized Representative of the Lessee summarizing the action taken by the
Lessee,duritigsuch preceding Fiscal Year and stating that, in its opinion,. such action complied
with the applicable provisions of Section 4. 1 (b) or 4.2(a) hereof, as the case may be; or (ii) no
action was taken by the Lessee pursuant to Section 4. 1 (b) or no action involving property having .
a value in the aggregate exceeding$250,000 was taken by theLessee pursuant to Section 4.2(a)
hereof, the Lessee shall, upon request of the Agency, furnish to the Agency a certificate of an
Authorized Representative of the Lessee certifying to the fact that no such action was taken by
'the Lessee pursuant to such Section 4. 1 

(b) or 4.2(a), during such preceding Fiscal Year.

Section 4.3 Payment in Lieu of Real Estate Taxes.

(a) Description and Address of Project:

. The Project consists of the acquisition and renovation of an industrial facility,
consisting of the acquisition of an approximately 21,600 square foot building, located on an
approximately 18,750 square foot parcel ofland at 128 44th Street, Brooklyn, New York, and the
renovation of such building, all for use in the business as a fabricator and erector of structural
steel for commercial, industrial and larger residential buildings in the New York metropolitan
area. The Facility is located at 128 44th Street, Brooklyn, New York, being Section 3, Block 735
and Lot 50.

(b) Payents Prior to PILOT Commencement Date:

Until the PILOT Commencement Date, or such later date as the Facility Realty is
determined to be exempt from real estate taxes, the Lessee shall pay to the City all real estate
taxes with respect to the Facility Realty at such times, in such manner and in such amounts as
would be applicable if the Facility Realty were owned by the Lessee and not leased to the
Agency.
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(c) Payments in Lieu of Real Estate Taxes, Generally:

It is recognized that under the provisions of the Act the Agency is required to pay
no real estate taxes upon any of the property acquired by it or under its jurisdiction or control or
supervision or upon its activities. The Agency and the Lessee agree, however, that the Lessee
shall be required to make payments in lieu of real estate taxes with respect to the Facility Realty
in accordance with the provisions of Section 4.3(g) hereof, as follows: (i) in the amounts as
determined in subsection G) below during the QEZE Period, and thereafter (ii) with respect to the
Land, in the amounts determined pursuant to subsection (d) below, and with respect to the
Improvements, payments 'in lieu of real estate taxes shall be in the amounts determined pursuant

. to subsections (e) and (t) below.

The Agency makes no representation as to the availability of an exemptiori from
real estate taxes for the Facility Realty in the event that the Deparment of Finance, Assessors'
Offce of the City, the City Surveyor, or any other relevant offcial of the City fails to recognize
the Agency's exemption from real estate taxes on the basis of a discrepancy existing between the
Facility Realty and the tax map of the City or the existence of another impediment to

implementation of the Agency's exemption contemplated hereunder.

The Lessee shall take such action as is reasonably necessar to correct any defect
or deficiency that may prevent the Facility Realty from being recognized as exempt by the City.
The Lessee acknowledges that the Agency has not represented the availability of any such
exemption for the Facility Realty, and the Lessee hereby releases the Agency from any claim
arising from any loss of the benefits that were contemplated hereunder. .

, The Lessee acknowledges that the PILOT Commencement Date wil not .be

Qeferred notwthstanding any loss of benefits contemplated hereunder in the event that the City
does not recognize the Agency's exemption from real estate taxes on the PILOT Commencement

. Date.

(d) Payments in Lieu of Taxes on the Land:

Subject to the provisions of subsection (j) below, for the period commencing on
the PILOT Comm~mcement Date and ending on the earliest to occur of (i) the Expiration Date, or
(ii)the date on which the Agency no longer has a leasehold interest in the Facility Realty, or
(iii) the Termination Date, the Lessee shall make no payments in lieu of real estate taxes, with

.. respect tothe Land (subject to Section 4.3(i)) except as follows with respect to the below-stated
Tax Fiscal Years: for July 1, 2029 to June 30,2030, a payment equal to 20% of Full Land Taxes
(as defined below) for that year; for July 1, 2030 to June 30, 2031, a payment equal to 40% of
Full Land Taxes for that year; for July 1,2031 to June 30,2032, a payment equal to 60% of Full
Land Taxes for that year; and for July 1,2032 to June 30,2033, a payment equal to .80% of Full
Land Taxes for that year.

Certain terms used in the above formula are defined below:

"PILOT Commencement Date" shall mean July 1,2008.
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"City Tax Fiscal Year" shall mean each annual period commencing on July 1,

and ending on the immediately succeeding June 30,. or such other annual period as shall be .

established by lawful authority as the City's "tax fiscal year" or its equivalent.

"Full L~nd Taxes" shall mean that amount of taxes with respect to the Land as
the Lessee would otherwise be required to pay from time to time if it were the owner of the Land
and the Agency had no leasehold or other interest in the Land.

For the period commencing on the Expiration Date ~nd ending on the date on
whichthe Agency no longer has a leasehold interest in the Facility Realty, the Lessee shall make
payments in lieu of real estate taxes equal to Full Land Taxes with respect to the Land.

If the Termination Date has occurred for reasons other than the Agency no longer
. having a leasehold estate in the FacilityRealty, for the period commencing on such Termination

. . Date until the date on which the Agency no longer has a leasehold estate in the Facility Realty, .
, the L~ssee shaH make payments in lieu of real estate taxes on the Land equal to Full Land Taxes.

(e) Payments in Lieu o/Taxes on the Improvements:

Subject to the provisions.of subsection G) below, for the period commencing on
... the PILOT Commencement Date and ending ,on the earliest of the following dates to occur of

(i) the Expiration Date, or (ii) the date on which the Agency no longer has a leasehold estate in
the Facility Realty, or (iii) the Termination Date, the Lessee shall make, in accordance with
Section 4.3(g)'hereof, and subject to Section 4.3(i) hereof, the following payments in lieu -of real
. estate taxes on the Improvements:

A. from the PILOT Commencement Date through June 30, 2029, an amount
equal to the lesser of CRET or STRT; and

B. from July 1, 2029, through the Termination Date, the following amounts

as respectively calculated for the following City Tax Fiscal Years:

YEAR LESSEE PAYS:

. July 1,2029- June 30,2030 STRT + ((CRET less STRET) x 0.2)

July 1,2030- June 30,2031 STRET + ((CRETless STRET) x 0.4)

July 1,2031- June 30,2032 STRT + ((CRET less STRET) x 0.6) .

July 1,2032- June 30,2033 STRT + (( CRET less STRET) x 0.8)

provided, however, with respect to this subsection HB," if for any City Tax Fiscal
Year CRET is equal to or less than STRET, then the payment in lieu of real estate
taxes on the Improvements for such year shall be an amount equal to CRET.
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Certain terms used in this Section 4.3 with respect to. the Improvements shall be defined
as follows:

CRET or "Current Real Estate Taxes" shall. mean, for any City Tax Fiscal Year, an
amount equal to the product of:

(1) the then-current assessed value ofImprovements, and

(II) the City' s then-current real estate tax rate;

provided, however, that as defined herein, CRET shall not take into account, or in any
way be reduced by, any tax exemption and/or abatement program of whatever nature,
including but not limited to ICIP.

STRT or "Stabilized Real Estate' Taxes" shall mean the CRET applicable on the
Commencement Date.

ICIP or the "Industrial and Commercial Incentive Program" is the program, including

any successor program, administered by the New York City Department of Finance (or .
successor agency) for the exemption from New York City real propert taxes of eligible
industrial or commercial improvements to real propert.

ICIPExemption shall mean the exemption, from New York City real property taxes, of
assessed valuation ofindiistrial or commercial improvements that are eligible under ICIP.

ICIP Abatement shall mean the abatement of New York City real propert taxes with
respectto eligible industrial or commercial improvements under ICIP.

Ifthe PILOT Termination Date has occurred for reasons other than the Agency no
longer owning a leasehold or other controlling interest in the Facility Realty, for the period
commencing on such PILOT Termination Date until the date on which the Agency no longer
owns a leasehold estate or other controllng interest in the Facility Realty, the Lessee shall make
payments in'lieu of real estate taxes on the Improvements equal to CRET.

(f) Subsequent Alterations and Improvements:

If, at any time after the Operations Commencement Date (as such term is defined
in Section 8.5(ii) hereof), the Lessee shall mak~ any alterations of or additions to the
Improvements ("Additional Improvements"), the Lessee shall:. (i) notify an Authorized
Representative of the Agency of such Additional Improvements by.(y) delivering written notice
thereof within thirty (30) days after the completion of the Additional Improvements, and
(z) providing requested information about such Additional Improvements on the Employment
and Benefits Report 

,(see Schedule B attached hereto); and (ii) request that the Improvements
(including any such Additional Improvements) be reassessed by the appropriate offcer or
offcers of the City; and (iii) make additional payments in lieu of real estate taxes in accordance
with Section 4.3(g) hereof in an amount which shall equal the product of:
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A. . the increase in the assessed value of the Improvements as first assessed
upon completion of the Additional Improvements and which are

attributable to such Additional Improvements, less (except during the
QEZE Period) such portion of that incremental assessed value that may be

. exempt by operation of an ICIP Exemption (if any), and

B. the City's real propert tax rate prevailing at the time of such first
assessment.

The product of "A" and "B" immediately hereinabove shall be added to STRT and the resulting
sum shall be deemed the new. STRT for purposes of subsection (e) of this Section 4.3;
provided, however, that if a reduction in the incremental assessed value corresponding to an ICIP
Exemption is applicable,. then, as the amount of that reduction diminishes over time (in
accordance with the schedule of the applicable ICIP Exemption), the new STRT wil .
correspondingly increase. In no event shall the new STRET in any way take into account or be
reduced by any tax exemption and/or abatement program of whatever nature, including but not
limited to ICIP. .

(g) . General Payment Provisions:

. In order to provide for payments in lieu of real estate taxes payable pursuant to

subsections (d), (e) and (f) above, the Lessee agrees to pay on a date which is at least seven (7)
Business Days before Januar 1 and on a date which is at least seven (7) Business Days before
. July 1 of every year to the PILOT Depository, or to such other representative of the Agency, or
. at such other times, in either case as the Agency may designate from time to time by. written
notiCe to the Lessee~ by certified check or ba draft payable at a ban in New York, New York,. . .
an installment payment equal toone-half of the payment in lieu of real. estate taxes due for such
year. The PILOT Depository shall deposit such installment payment to a special trust fund.

It is agreed that the Agency shall request the appropriate offcer or offcers of the
. City charged with the duty of levying and collecting real estate taxes, to submit to the Lessee at
the times the levies for such real estate taxes are made, a statement specifying the amounts and
due dates for the payments in lieu thereof, so that the Lessee may make such payments in the
correct amounts and on a timely basis.

If the Lessee shall fail to make any such installment payments, the amount or
amounts so in'default shall continue as an obligation ofthe Lessee until fully paid and the Lessee
agrees to pay the same to the PILOT Depository together with the lesser of (x) the maximum
amount of interest thereon permitted by law and (y) the greater of (i) interest thereon at the same
rate per annum from time to time and compounded at the same frequency as if such amounts
were delinquent taxes and (ii) a late payment fee of 5% of the amount that was not paid when
due and, for each month or part thereof that a payment is delinquent beyond the first month, an
additional late payment fee of 1 % per month on an amount equal to the original amount that was
not paid when due that remains unpaid during such month or part thereof

Nothing contained herein shall limit or impair the Lessee's right, to the extent
permitted by law, to obtain reductions in the valuation of the Facility Realty or the right to obtain
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exemptions (and discounts, if any) therefrom and to seek to obtain a refund of any such

payments made.

(h) Apportionment of Payents after Transfer:

The Agency shall cause the Collector of the City to return the Facility Realty to
. the tax rolls as of the date the Agency shall no longer have a leasehold estate in the Facility
Realty. Subject to the paragraph immediately succeeding, the Lessee and/or other subsequent

owner of the Facilty Realty during the City Tax Fiscal Year in which such cessation of the
Agency's leasehold estate occurs, shall be responsible for paying the real estate taxes due for the
portion of such City Tax Fiscal Year that remains after such cessation.

With respect to the semi-annual period of the City Tax Fiscal Year in which the
. Agency has ceased to have a leasehold estate in the Facility Realty; the Agency shall cause the
Collector of the City to apportion that par of the installment of the payment in lieu of real estate
taxesprevicmsly remitted for such semi-annual period (if any), which is attributable to the period
commencing on the date of such cessation and ending on the June 30 or December 31 following
(as the case may be), as a credit against the real estate taxes owed for such semi-annual period.

(i) Withdrawal of Real Estate Tax Abatements:

The Lessee understands and agrees that the Lessee is required; and shall be
required throughout the term of this Agreement, to .pay or cause to be paid, as additional
payments in. li(m of real estate taxes, the amount of taxes that the Lessee would have been
required to pay as if the Agency did not have a leasehold estate in that portion of the Facility
Realty, if any, utilized or occupied by any Person (other than the Lessee or the Sublessee but

. including any sublessee that is pre-approved pursuant to Section 9.3 hereof, if any) for so long as
such utilzation and/or occupation shall continue. The Lessee hereby represents to the Agency
that no portion of the Facilty Realty is utilized and/or occupied or is intended to be utilized
and/or occupied by Persons other than the Lessee or the Sublessee or a sublessee that is pre-
approved pursuant to Section 9.3 hereof, if any. The Lessee agrees that if ever during the term of
this Agreement the Lessee intends to permit any Person (other than itself, the Sublessee or any
sublessee that is pre-approved pursuant to Section 9.3 hereof, if any) to use and/or occupy a par
öf the Facility Realty, then, in such event, the Lessee shall provide to the Agency's Authorized
Representative, written notice of such intended use and/or occupancy before such use and/or
occupancy actually occur, and shall also obtain from the Agency prior written consent therefor in
accordance with the requirements of Section 9.3 hereof

Commencing as of the date on which the Facility Realty is not used in accordance
with the Act and/or this Agreement or upon the occurrence of an Event of Default under this
Agreement, the Lessee shall be required to make payments in lieu of real estate taxes on the
Facility Realty in such amounts as would result from taxes levied on the Facility Realty if the
Facility Realty were owned by the Lessee and the Agency had no leasehold estate in the Facility
Realty.

Whenever in this Section 4.3 the Lessee is required to make additional payments
in lieu of real estate taxes as if the Facility Realty were owned by the Lessee and the Agency had
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no leasehold estate in the Facility Realty or specified portions thereof, the applicable tax rate
shall be the rate then in effect as shown on the records of the proper City department.

u) QEZE Tax Credits:

For the period commencing on the PILOT Commencement Date and ending on the earliest to
occur of (i) June 30, 2012 (date is equivalent to end of QEZE tax benefits), or(ii) the date on
which the Agency no longer has a leasehold estate in the Facility Realty (the "QEZE Period"),
the Lessee shall make payments in lieu of real estate taxes equal to, for any given City Tax Fiscal
Year, "Eligible Real Property Taxes", as described under subdivision (e) of section 15 of the
New York Tax Law. From July 1, 2012 until the Expiration Date, the Lessee shall make
payments in lieu of real estate taxes in accordance -with. subsections (d), (e) and (f) of this
Section 43. Notwithstanding clause (ii) above, in the event that the Lessee is no longer qualified
or certified to be eligible for QEZE tax benefits prior to June 30, 2012, the Agency, in its sole
discretion, and in furtherance of the pUTposes of the Act, may determine that the Lessee shall
make payrnéntsinlieu of real estate taxes in accordance with subsections (d), (e) and (f) of this

. Section 4.3 on a date, as determined by the Agency, prior to July 1,2012.

In the event that the State, at any time during the QEZE Period, repeals the
Empire Zones Program, as established under Aricle 18-B of the New York General Municipal
Law, or that part of it providing for the "QEZE Credit for Real Property Taxes", as defined under.
Section 15. of the New York Tax Law, and as ,a result of such repeal the Lessee. is no longer
eligible to claim the QEZE Credit for Real Propert Taxes as it is available under current law,
the Lessee shall then make payments in lieu of real estate taxes in accordance with the aforesaid
subsections (d), (e) and (f);provided, however, that if the Lessee lears, after it has tendered a
payment pursuanttö thIssubsection G), that as a result of such repeal it is no longer eligible to
claim the QEZE. Credit for Real Property Taxes with respéct to such payment, the Lessee shall
be entitled to a reduction in an amount equal to the. excess of such payment over the amount the
Lessee would othérwise have paid pursuant to subsections (d), (e), and (f) above, to be applied to
its next payment to be made pursuant to this Section 4.3;providedfurther, however, that for any
pefiod during which the Lessee receives QEZE Credit for Real Property Taxes, such period shall .
not be deemèd to 'extend the term during which payments in lieu of real estate taxes, as provided
for in the aforesaid subsections (d), (e) and (f), shall apply.

(k) . Survival of Obligations:

The obligations of the Lessee under this Section 4.3 shall survive the termination
or expiration of this Agreement for any reason whatsoever. The Agency, in its sole discretion
and in furtherance of the purposes of the Act, may waive, in whole or in part, payments in lieu of
taxes set forth in this Section 4.3, for good cause shown.

Section 4.4 Taxes. Assessments and Charees. The Lessee shall pay when the

same shall become due all taxes (other than those taxes for which payments in lieu thereof are
being paid pursuant to Section 4.3 hereof) and assessments, general and specific, if any, levied
and assessed upon or against the Facility, the Company Lease, this Agreement, the Sublease
Agreement, any ownership estate or interest of the Agency or the Lessee or the Sublessee in the
Facility, or the Rental Payments or other amounts payable under the Company Lease, hereunder
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or under the Sublease Agreement durng the term of this Agreement, and all water and sewer
charges, special district charges, assessments and other governental charges and impositions
whatsoever, foreseen or unforeseen, ordinary or eXtraordinar, under any present or future law,
and charges for public or private utilities or other charges incurred in the occupancy,. use,

operation, maintenance or upkeep of the Facility, all ofwhIch are herein called "Impositions".
The Agency shall forward, as soon as practicable, to the Lessee any notice, bil or other
statement received by the Agency concerning any Imposition. The Lessee mày pay any
Imposition in installments if so payable by law, . whether or not interest accrues on the unpaid
ba:iance.

Inthe event the Facility Realty is exempt from Impositions (other than real estate
taXes in respect :of which amounts are payable under Section 4.3 hereof) solely due to the
Agency's leasehold estate in the Facility Realty, the Lessee shall pay all Impositions to the
appropriate taxing authorities equivalent to the Itnpositions that would have been imposed on the
Facilty Realty if the Lessee were the owner of record of the Facility Realty and the Agency had
no leasehold estate in the Facility Realty.

Section 4.5 Insurance. (a) At all times throughout the term of this Agreement,
including without limitation during any period of construction or reconstruction of the Facility,
the Lessee shall maintain insurance, with insurance companies admitted, authorized and licensed
to do business in the State, against such risks, loss, damage and liability (including liability to
.third paries) and for such amounts as are customarily insured against by other enterprises of like
size. and type as. that of the Lessee and the Sublessee; In addition to this general requirement,
such insurance shall, for purposes of subsection (b) through (g) of this Section 4.5, include,
without limitation (hereinafter "Specific Coverage"):

(i) During any period of construction, renovation, improvement or
reconstruction of any portion of the Facilty Realty, to the extent not covered by the

General Liability insurance referred to below, Owners & Contractors Protective Liability
Insurance for the benefit of the Lessee, the Sublessee and the Agency in a minimum
amount of $5,000,000 aggregate coverage for bodily and personal injury and property
damage;

(ii) General Liability insurance and/or Umbrella Liabilty insurance,
including contractual liability coverage, naming the Lessee and the Sublessee as primary
insureds, in accordance with customary insurance practices for similar operations with
respect to the Facility and the business thereby conducted in a minimum amount of
$5,000,000 per occurrence per location aggregate, which insurance (A) wil also provide
coverage of the Lessee's obligations of indemnity under Section 6.2 hereof (excluding,
however, those obligations of the Lessee (1) requiring payment of taxes, (2) set forth in

Section 6.2(a)(i) or (iv) hereof, and (3) under Section 6.2(a)(viii) hereof to the extent not
available to the Lessee at commercially reasonable rates), and (B) may be effected under
overall blanket or excess coverage policies of the Lessee or any Mfiliate thereof,
provided, however, that at least $500,000 is effected by a General Liability insurance

policy, and (C) shall not contain any provisions for a self-insured retention or deductible
amount;
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(iii) Workers' compensation insurance, disability benefits insurance
and such other forms of insurance that the Lessee, the Sublessee or the Agency is
required by law to provide covering loss resulting from injury, sickness, disability or
death of the employees of the Lessee or the Sublessee or any Afliate thereof, or any

contractor or subcontractor pedormng work with respect to the Facility; the Lessee shall
require that all said contractors and subcontractors shall maintain all forms or types of
insurance with respect to their employees required by law;

(iv) Automobile liability insurance, to. the extent not covered by
General Liability insurance, in the amount of $5,000,000 covering the Lessee and/or the
Sublessee, as applicable, for all owned, non-owned and/or hired automobiles, forklifts
and other drivable machinery and/or vehicles used iIl connection with the Facility; and

(v) Such other insurance, including revisiqn of the insurance
requirements set forth above, in such amounts and against such insurable hazards as the
Agency from time to time may reasonably require~

(b) Specific Coverage required by Section 4.5(a) above shall be procured and
maintained in financially sound and generally recognized responsible insurance companies
authorized and admitted to write such insurance in the State.

, (c)
. be obtained shall

Each of the policies evidencing the Specific Coverage required above to

(i) designate tpe'Lessee, the Sublessee and the Agency as additional
insureds as, their respective interests may appear;

(ii) provide that. there shall be no recourSe against the Agency for the

paymept of premiums or commissions or. (if such policies provide for the payment
thereof) additional premiums or assessments;

(iii) provide that in respect of the interest of the Agency in such
policies, the insurance shall not be invalidated by any action or inaction of the Lessee or
the Sublessee or any other Person and shall insure the Agency regardless of, and any
losses shall be payable notwithstanding, any such action or inaction;

(iv) provide that such insurance shall be primar insurance without any
right of contribution from any other insurance carried by the Agency to the extent that
such other insurance provides the Agency with contingent and/or excess liability
insurance with respect to its interest in the Facility;

(v) provide that if the insurers cancel such insurance for any reason
whatsoever, including the insured's failure to pay any accrued premium, or the same is
allowed to lapse or expire, or there be any reduction in amount, or any material change is
made in the coverage, such cancellation, lapse, expiration, reduction or change shall not
be effective as to the Agency until at least thirty (30) days, or ten (10) days if due to
nonpayment of premium, after receipt by the Agency of written notice by such insurers of
such cancellation, lapse, expiration or change;
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(vi) waive any right of subrogation of the insurers thereunder against

any Person ~insured under such policy, and waive any right of the insurers to any setoff or
counterclaim or any other deduction, whether by attachment or otherwise, in respect of
any liability of any Person insured under such policy; and

(vii) contain such other terms and provisions as any owner or operator

of facilties similar to the Facility would, in the prudent management of its properties,
require to be contained in policies, binders or interim insurance contracts with respect to
facilities similar to the Facilty owned or operated by it.

. 

(d) The Net.Proceeds of any Specific Coverage received with respect to any
loss or damage to the property of the Facility shall be. applied in accordance with Section 5.1
hereof

(e) The Lessee shall deliver or cause to be delivered to the Agency the
following documents evidencing compliance with the Specific Coverage requirements of this
Section 4.5: (i) on or prior to the Commencement Date: (A) a broker's certificate of coverage
confirming that the Lessee, as of the Commencement Date, has obtained Specific Coverage in
accordance withthe requirements, of this Section 4.5, and (B) a certificate of liability insurance
and certificates or other evidence of other required insurance, and, (ii) as soon as practicable.
thereafter, duplicate copies of insurance policies. At least seven (7) Business Days prior to the

. expiration of any such policy, the Lessee shall furnish the Agency with evidence that such policy
has been renewed or replaced or is no longer required by this Agreement. '

(t) The Lessee shall, at its own cost and expense, make all proofs ofloss and
take all other steps necessar or reasonably requested by the Agency to collect from insurers for
any loss covered by any insurance required to be obtained by this Section 4.5. The Lessee shall

.'not do any act, or suffer or permit any act to be done, whereby any Specific Coverage required

. by this Section 4.5 would or might be suspended or impaired.

(g) THE AGENCY DOES NOT IN AN WAY REPRESENT.THAT TH
INSURCE SPECIFIED HEREIN, WHTHR IN SCOPE OR COVERAGE OR LIMTS OF
COVERAGE, is ADEQUATE OR SUFICIENT TO PROTECT THE OPERATION OF THE
FACILITY OR TH BUSINSS, OPERATIONS, FINANCIAL CONDITION OR.INTEREST
OF THE LESSEE OR TH SUBLESSEE.

(h) Nothing contained in this Agreement shall be deemed to modify the
obligations of the Lessee pursuant to the Mortgages with respect to property insurance or the
application of proceeds thereof and said Mortgages shall control the use of proceeds of property
insurance. The obligations of the Lessee hereunder shall be independent of any such other
obligations relating to insurance.

Section 4.6 Advances by Aeency. In the event the Lessee fails to make any
payment or pedorm or observe any obligation required of it under this Agreement, the Agency,
after first notifying the Lessee in writing of any such failure on its part (except that no prior
notification of the Lessee shall be required in the event of an emergenèy condition that, in the
reasonable judgment of the Agency, necessitates immediate action), may (but shall not be
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obligated to), and without waiver of any of the rights of the Agency under this Agreement or any
other Project Document to which the Agency is a påry, make such payment or otherwse cure
any failure by the Lessee to pedorm and observe its other obligations hereunder. All amounts so
advanced therefor by the Agency shall become an additional obligation of the Lessee to the
Agency, which amounts, together with interest thereon at the rate of eighteen percent (18%) per
anum, from the date advanced, the Lessee will pay upon demand therefor by the Agency. Any
remedy herein vested in the Agency for the collection of Rental Payments or other amounts due
hereunder shall also be available to the Agency for the collection of all such amounts so
advanced.

Section 4.7 Compliance with LeealReauirements. The Lessee agrees that it
wil, throughout the term of this Agreement and at its sole cost and expense, promptly observe
and comply- with all applicable Legal Requirements, whether foreseen or unforeseen, ordinar or
extraordinar, that shall now or at anytime hereafter be binding upon or applicable to the Lessee,
the FaCility, any occupant, user or operator of the Facility or any portion thereof, and wil
observe and comply with aÍI conditions, requirements, and schedule.s necessary to preserve and
extend all rights, licenses, permits (including, without limitation; zoIlng variances, special
exception and non-conforming uses), privileges, franchises and concessions. The Lessee will
not, withbut the prior wrtten consent of the Agency (which consent shall not be unreasonably
withheld. or delayed), initiate, join in or consent to any private restrctive covenant, zoning
ordinance örotherpublic or private restrictions limiting or defining the uses that may be made of.
the FaCility or any part thereof The Lessee shall indemnify and hold harmless the Indemnified
Parties (as defined in Section 6.2 hereof) from and against all loss, cost, liabilty and expense
( a) in any manner arising out of or rehited to any violation of or failure by the Lessee (or any

other Person occupying, operating or using the Facility or any par thereof) to comply with any
Legal, Requirement, or (b) imposed upon the Lessee. or any of the Indemnified Paries by any
Legal Requirement; ; in case any action or proceeding is. brought against any of the Indemnified
Parties in respect of any Legal Requirement, the Lessee shall upon notice from any of the
Indemnified Parties defend such action or proceeding by counsel satisfactory to the Indemnified
Par.

The Lessee may contest in good faith the validity, existence or applicability of
any of the foregoing if (i) such contest shall not result in the Facilty or any par thereof or
interest therein being in any danger of being sold, fodeited or lost, (ii) such contest shall not
result in the Lessee, the Sublessee or the Agency being in any danger of any civil or any criminal
liability for failure to comply therewith, and (iÌi) the Lessee shall have furnished such security, if
any, as may be reasonably requested by the Agency for failure to comply therewith.
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ARTICLE V

DAMAGE, DESTRUCTION AND CONDEMNATION

. Section 5.1 Damaee. Destruction and Condemnation. (a) In the event that
at any time during the term of this Agreement the whole or par of the Facility shall.be damaged
or destroyed, or taken or condemned by a competent authority for any public use or purpose, or
by agreement among the Agency, the Lessee and those authorized to exercise such right, or if the
temporary use of the Facility shall be so taken by condemnation or agreement (a "Loss Event")

(i) the Agency shall have no obligation to rebuild, replace, repair or
restore the Facility,

(ii) there shall be no abatement, postponement or reduction. in the .
Rental Payments payable by the Lessee under this Agreement or any other Proj,ect. ,
Document to which it is a party, and

(iii) the Lessee wil promptly give written notice of such Loss Event to
the Agertcy,generally describing the nature and extent thereof

(b) In the event a Loss Event shall occur, the Lessee shall

(i) at its own cost and expense (except to the extent paid from the Net
Proceeds as provided below), promptly and diligently rebuild, replace, repair or restore
the Facility to substantially its condition immediately prior to the Loss Event, or toa
condition of at least equivalent value, operating effciency and function, regardless of
whether or not the Net Proceeds derived from the Loss Event shall be suffcient to pay
the cost thereof, and the Lessee shall not by reason of payment of any such excess costs
be entitled to any reimbursement from the Agency, nor shall the Rental Payments payable
.by the Lessee under this Agreement or any other Project Document to which it is a pary
be abated, postponed or reduced, or

(ii) exercise its option to terminate this Agreement as provided in
Section 8.1 hereof

As soon as practicable but no later than ninety (90) days after the occurrence of the Loss Event,
the Lessee shall advise the Agency in writing of the action to be taken by the Lessee under this
Section 5.1(b).

(c) All rebuilding, replacements, repairs or restorations of the Facility in
respect of or occasioned by a Loss Event shall

(i) automatically be deemed a part of the Facility and shall be subject
to the Company Lease, this Agreement and the Sublease Agreement,

(ii) be effected only if the Lessee shall deliver to the Agency an
Opinion of Counsel acceptable to the Agency to the effect that such rebuilding,
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replacement, repair or restoration shall not change the nature of the Facility as an
Approved Facility and a qualified "project" as defined in the Act,

(iii) be effected only if the Lessee shall deliver to the Agency a labor

and materials payment bond, or other security, satisfactory to the Agency where the cost
of rebuilding, replacements, repairs or restorations of the Facility wil exceed $250,000,
and

. (iv) be effected with due diligence in a good aid workmanlike manner,
in compliance with all applicable Legal Requirements and be promptly and fully paid for
by the Lessee in accordance with the terms ofthe applicable contract(s) therefor.

(d) The date of completion of the rebuilding, replacement, repair or
restbration of the Facility shall be evidenced to the Agency by a certificate of an Authorized
Representative of the Lessee stating (i) the date of such completion, (ii) that all labor, services,
machinery, equipment, materials and supplies used therefor and all costs and expenses in.

connection therewith have been paid for or arangement for payment, reasonably satisfactory to
the Agency, has beeh made, (iii) that the Facility has been rebuilt, replaced, repaired or restored
to substantially its condition immediately prior to the Loss Event, or to a condition of at least

equivalent value, operating effciency and function, (iv) that the Agency has a good and valid.
leasehold interest in all property constituting part of the Facility and all propert of the Facility is
subject to the Company Lease, this Agreement and the Sublease Agreement, subject to Permitted

.. -tncumbrances, aIid(v) that the restored Facility is ready for occupancy, use and operation for its
intended purposes~ Notwithstanding the foregoing, such certificate shall state (x) that it is given
without prejudice to any rights against third paries by the Lessee or the Sublessee that exist at
the date of such certificate or that may subsequently come into being, (y) that it is given only for
the purposes of this Section and (z) that no Person other than the Agency may benefit therefrom.
Such. certificate shall be accompanied by (i) a certificate of occupancy (either temporar or
permanent, provided that if it is a temporar certficate of occupancy, the Lessee wil proceed
with due diligence to obtain a permanent certificate of occupancy), if required, and any and all
permissions, licenses or consents required of governmental authorities for the occupancy,

operation and use of the Facility for the purposes contemplated by this Agreement; and (ii) a
. search prepared by a title company, or other evidence satisfactory to the Agency, indicating that
there has not been fied with respect to the Facility any mechanic's, materialmen's or any other
lien in connection with the rebuilding, replacement, repair and restoration ofthe Facility and that
there exist no encumbrances on or affecting the Facility or any part thereof other than Permitted
Encumbrances or those encumbrances consented to by the Agency.

( e) The Agency and the Lessee shall cooperate and consult with each other in
all matters pertaining to the settlement, compromise, arbitration or adjustment of any claim or
demand on account of any Loss Event, and the settlement, compromise, arbitration or adjustment
of any such claim or demand shall, as between the Agency and the Lessee, be subject to the
written approval of the Lessee.

(f) Notwithstanding anything contained herein to the contrary, if all or
substantially all of the Facility shall be taken or condemned, or if the taking or condemnation
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renders the Facility unsuitable for use by the Lessee as contemplated hereby, the Lessee shall
exercise its option to terminate this Agreement as provided in Section 8.1 hereof

(g) The Lessee shall be entitled to the Net Proceeds of any insurance proceeds

or condemnation award, compensation or damages attributable to the Lessee's Property subject
to the provisions of the Mortgages.

(h) The Lessee hereby waives the provisions of Section 227 of the New York
. Real Propert Law or any law of like import now or hereafter in effect.

(i) Nothing contained in this Agreement shall be deemed to modify the
obligations of the Lessee pursuant to the Mortgages with respect to property insurance proceeds
and condemnation awards, which Mortgages shall control the use of property insurance proceeds
'and condemnation awards.
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ARTICLE VI

PARTICULAR COVENANTS

Section 6.1 Dissolution of Lessee; Restrictions on Lessee. The Lessee
covenants and agrees that atall times. during the term of this Agreement, it wil (i) maintain its
existence as a limited liabilty company, (ii) continue to be subject to service of process in the
State and organized under the laws of, or qualified to do.business in, the State, (iii) not liquidate,
wind-up or dissolve or otherwise dispose of all or substantially all of its property, business or
assets remaining after the Commencement Date, and (iv) not consolidate with or merge into

. another entity or permit one or more entities. to consolidate with or merge into it; provided,
however, the Lessee, without violating the foregoing but with the prior written consent (not to be
unreasonably withheld or delayed) of the Agency, may consolidate with or merge into another
ëntity, or permit one or more entities to. consolidate with or merge into it, or sell. or otherwise
transfer all or substantially all of its property, business or assets to another such entity (and
thereafer liquidate, wind-up or dissolve or not, as the Lessee may elect) if, (i) the Lessee is the
surviving, resulting or transferee. entity, and has a net worth (as determined in accordance with
generally accepted accounting principles) at least equal to that of the Lessee immediately prior to
such consolidation, merger or. transfer, or (ii) the Lessee is not the surviving, resulting or
transferee entity and (1) the surviving, resulting or transferee entity (A) is solvent and subject to
service of process in the State and organized under the laws ofthe State, or any other state of the
United States, and duly qualified to do business in the State and (B) assumes in writing all of the
obligations of the Lessee contained in this Agreement and all other Project Documents to which
the Lessee shall be a pary, (2) the Lessee delivers to the Agency an Opinion of Counsel to the
effect that this Agreement and a'l other Project Documents to which the Lessee shall be a party
constitute the legal, valid and binding obligations of such successor Lessee and are enforceable
in accordance with their respective terms to the same extent as they were enforceable against the
predecessor Lessee, (3) in the opinion of an Independent Accountant, such successor Lessee has
a net worth (as determined in accordance with generally accepted accounting principles) after the
merger, consolidation, sale or transfer at least equal to that of the Lessee immediately prior to
such merger, consolidation, sale or. transfer and. (4) delivers to the Agency the Required
Disclosure Statement, in form and substance satisfactory to the Agency, provided that if any
modification to such Required Disclosure Statement is not acceptable to the Agency acting in its
sole discretion, then the Lessee shall be in default under this Agreement.

The Lessee further represents, covenants and agrees that the Lessee is and
throughout the term of this Agreement wil continue to bean Affiliate of the Sublessee and will
deliver to the Agency the Required Disclosure Statement, in form and substance satisfactory to
the Agency, provided that if any modification to. such Required Disclosure Statement is not
acceptable to the Agency acting in its sole discretion, then the Lessee shall be in default under
this Agreement.

Section 6.2 Indemnitv. (a) The Lessee shall at all times indemnify, defend,
protect and hold the Agency, and any director, member, offcer, employee, servant, agent
(excluding for this purpose the Lessee, which is not obligated hereby to indemnify its own
~mployees, Afliates or affliated individuals) thereof and persons under the Agency's control or
supervision, and the PILOT Depository (collectively, the "Indemnifed Parties" and each an
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"Indemnifed Part") harmless of, from and against any and all claims (whether in tort, contract
. or otherwise), taxes (of any kind and by whomsoever imposed), démands, penalties, fines,
liabilities, lawsuits, actions, proceedings, settlements, costs and eXpenses (collectively,
"Claims") of any kind for losses, damage, injury and liability (collectively, "Liabilty") of every

kind and nature and however caused (except, with respect to any Indemnified Pary, Liability
arising from the gross negligence or wilful misconduct of such Indemnified Pary), arsing

during thè period commencing from June 12, 2007, the date the. Agency adopted its inducement
resolution for the Project, and continuing throughout the term of this Agreement (subject to -
Section 6.2(e) hereof), arising upon, about, or in any way connected with the Facility, the
ProjeCt, or any of the transactions with respectthereto, including:

(i) the financing of the costs of the Facilty or the Project,

(ii) the planning, design.. acquisition, site preparation, construction,
renovation"equipping, installation or completion of the Project or any par thereof or the
effecting of any work done in or about the. Facility, or any defects (whether latent or.
patent)in the Facility,

(iii) the maintenanè,e, repair, replacement, restoration, rebuilding,
upkeep, use, occupancy, ownership, leasing, subletting or operation of the Facility or any
portion thereof,

(iv) the execution and delivery by an Indemn'ified Pary, the Lessee or
. any. other Person of, or performance by an Indemnified Party, the Lessee or any other
Person, as the case may be, of: any of their respective obligations under, this Agreement

. or any other'Project Document, Or other document or instrument delivered in connection
herewith or therewith or the - enforcement of any of the terms or. provisions hereof or
thereof or the transactions co~templated hereby or thereby,

(v) any injury to any Person or the personal property of any Person in
or on the premises of, the Facility, including, but not limited to, any injury for which
Specific Coverage under Section 4.5(a) above applies to the Lessee and/or an Afliate,

but not to the Agency,

(vi) any imposition arising from, burden imposed by, violatìon of, or
. failure to comply with any Legal Requirement, including, but notlImited to, failure to

comply with the requirements of the City's zoning resolution and related regulations,

(vii) any damage or injury to the person or property of (A) the Lessee,
(B) any other Person or their respective offcers, directors, offcials, partners, members,
employees, attorneys, agents or representatives, or persons. under the control or
supervision of the Lessee, or (C) any other Person who may be in or about the premises
of the Facility,

(viii) the presence, disposal, release, or threatened release of any
Hazardous Materials (as defined in Section 6.2(d) below) that are on, from, or afecting
the Facility; any personal injury (including wrongful death) or property damage (real or
personal) arising out of or related to such Hazardous Materials; any lawsuit brought or
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threatened, settlement reached, or government order relating to such Hazardous

Materials, and/or any violation of Legal Requirements, including demands of government
authorities, or any policies or requirements of the Agency, which are based upon or in
any way related to such Hazardous Materials including, without limitation, reasonable
attorney and consultant fees, investigation and laboratory fees, court costs, and litigation
expenses, or

(ix) any Claim commenced against an Indemnified Pary, or other
action or proceeding taken by an Indemnified Pary, in any case with respect to any of the
matters set forth in subparagraphs (i) through (viii) ofthis Section 6.2(a),

Such indemnification set forth above shall be binding upon the Lessee for any and all Claims set
forth herein and shall survive the termination of this Agreement.

(b) . The Lessee releases each Indemnified Pary from, . and agrees that no
Indemnified Part. shall be liable to the Lessee or its Afliates for, any Claims or Liabilty

. arising from or incurred as a result of action taken or not taken by such Indemnified Pary with
respect to any of the matters set forth in Section 6.2(a) hereof, including any Claims or Liability
. arising from . or incurred as a result of the gross negligence or willful misconduct of such

Indemnifed Pary, or at the direction ofthe Lessee or any other obligor under any of the Security
Documents with respect to any of such matters above referred to. An Indemnified Pary shall
promptly notify the Lessee in writing of any claim or action brought against such Indemnified

. Pary in which indemriity may be sought against the Lessee pursuant to this Section 6.2; such
notice shall be given in sufficient time to allow the Lessee to defend or paricipate in such Claim
or action, but the failure to. give such notice in suffcient time shall not constitute. a defense

hereunder nor in any way impair the obligations of the Lessee under this Section 6.2.

( c) (i) In addition to and without being liinited by any other representations,

warranties and covenants made by the Lessee under this Agreement; the Lessee further
. represents, warants and covenants that (A) the Lessee has not used Hazardous Materials
on, from, or afecting the Facility in any manner that violates any applicable Legal

Requirements governing the use, storage, treatment, transportation, mçiiufacture,
refinement, handling, production or disposal of Hazardous Materials, and 

(B) except as
set forth in a certain Phase I Environmental Site Assessment Report, dated May 15, 2007,
prepared by Geographic Services, Inc. (the "Audit"), a true and correct copy of which the
Lessee has delivered to the Agency, to the best of the Lessee's knowledge, no' prior
owner or occupant of the Facility has used Hazardous Materials on, from, or affecting the
Facility in any manner that violates any applicable Legal Requirements. On or before the
Commencement Date, the Lessee shall provide to the Agency a letter (the "Phase I
Reliance Letter") from the Environmental Auditor addressed to the Agency, stating that
the Agency may rely upon the Audit as if it was prepared for the Agency in the first
instance.

(ii) Without limiting the foregoing, the Lessee shall not cause or
permit the Facility or any part thereof to be used to generate, manufacture, refine,

transport, treat, store, handle, dispose, transfer, produce or process Hazardous Materials,
except in compliance with all applicable Legal Requirements, nor shall the Lessee cause
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or permit, as a result of any intentional or unintentional act or omission on the par of the
Lessee or any occupant or user of the Facility, a release of Hazardous Materials onto the
Facility or onto any other property.

(iii) The Lessee shall comply with, . and require and enforce compliance

by, all occupants and users of the Facility with all applicable Legal Requirements

pertaining to Hazardous Materials, whenever and by whomever triggered, and shall
obtain and comply with, and ensure that all occupants and users of the Facility obtain and
comply with, any and all approvals, registrations or permits required thereunder.

(iv) The Lessee shall conduct and complete all investigations, studies,
sampling, and testing, and all remedial, removal and other actions necessary to clean up
and remove all Hazardous Materials, on, from, or afecting the Facility in accordance
with all applicable Legal Requirements.

(v), . In the event any mortgage is foreclosed, . or a deed in lieu of
foreclosure is tendered, or this Agreement is terminated, the Lessee shall deliver the
Facilty so that the conditions of the Facility with respect to any and all Hazardous
Materials shall conform withàll applicable Legal Requirements affecting the Facility.

(vi) The parties hereto agree that the reference in this Section 6.2(c) to
. the Audit is not intended, and should not be deemed to intend, to modify, qualify, reduce

or diminish the Lessee's obligations to car out and pedorm all of the covenants stated
throughout this Section 6.2, including but not limited to, those covenants wherein the
Lessee is obligated to indemnify each Indemnified Part and comply with all applicable
Legal Requirements pertaining to Hazardous Materials.

(d) , For purPoses of this Section 6.2, the. tetm "Hazardous Materials"
includes, without limit, any flammable explosives, radioactive materials, hazardous materials,
hazardous wastes,. hazardous or toxic substances, or related materials defined in the

Comprehensive Environmental Response, Compensation, and Liability Act of 1980, as amended
(42 U,SC. Sections 9601, et seq.), the Hazardous Materials Transportation Act, as amended
(49 US.C. Sections 5101, et seq.), the Resource Conservation and Recovery Act, as amended
(42 US.C. Sections 6901, et seq.), and in the regulations adopted and publications promulgated
pursuant thereto, or any other federal, state or local environmental law, ordinance, rule, or
regulation.

(e) To effectuate the purposes of this Section 6.2, the Lessee wil provide for
and insure, in the general liability policies required in Section 4.5 hereof, not only its own
liability in respect of the matters therein mentioned but also the liability pursuant to this
Section 6.2 (excluding, however, those obligations of the Lessee (1) requiring payment of taxes,
(2) set forth in Section 6.2(a)(i) or (iv) hereof, and (3) under Section 6.2(a)(viii) hereof to the

extent not available to the Lessee at commercially reasonable rates). Anything to the contrar in
this Agreement notwithstanding, the covenants of the Lesse~ contained in this Section 6.2 shall
be in addition to any and all other obligations and liabilities that the Lessee may have to any
Indemnified Pary in any other agreement or at common law, and shall remain in full force and
effect afer the termination of this Agreement until the later of (i) the expiration of the period
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stated in the applicable statute of limitations during which a claim or cause of action may be
brought and (ii) payment in full or the satisfaction of such claim or cause of action and of all
expenses and charges incurred by the Indemnified Pary relating to the enforcement of the .
provisions hereinspecified~

. Section 6.3 Compensation and Expenses of the Aeency. The Lessee shall
pay the fees, costs and expenses of the Agency together with any fees and disbursements

incurred by, the Agency's Project Counsel and the Agency's General Counsel in pedorming
. services for the Agency Ìn connection with this Agreement or any other Project Document.

. On the Commencement Date, the. Lessee shall pay to ;the Agency its fee of
. $71,200.00 (said . amount . representing the. $72,900.00 financing fee, plus an annual
administrative fee of $800.00, less an application fee of $2,500.00), payment of which has been
received on the Commencement Date. The Lessee further agrees to . pay, as an annual
administrative servicing fee to the Agency, the amount of $800.00 (subject to an adjustment up

.. or down based on changes as of each November in the Consumer Price Index utilizing a base
. year of 2006) payable on each anniversary of the Commencement Date until the termination of

this Agreement.

Section 6.4 Retention of Title to or of Interest in FacilitY; Grant of

Easements;:Release of Facility. (a) Neither the Lessee nor the Agency. shall sell, assign,
encumber 

(other than for Permitted Encumbrances), conveyor otherwise dispose of its
respective title to 'o¡-leasehold estate in the Facility or any part thereof or interest therein during
the term of this Agreement, except as set forth in Sections4.2, 5.1 and 7.2 hereof: without the
prior'wrtten consent of the other and any purported disposition without such consent shall bt
void.

Notwithstanding the foregoing paragraph, the Lessee may, upon prior written
notice to the Agency, so long as there exists no Event of Default hereunder, grant such rights of
way or easements over, across, or under, the Facilty Realty, or grant such permits or licenses in
respect to the use thereof: free from the leasehold estate of the Company Lease, of this
Agreement and of the Sublease Agreement as shall be necessary or convenient iIi the opinion of
the -Lessee for the operation or use of the Facility, provided that such leases,. rights of way,
easements, permits or licenses shall not adversely affect the use or operation of the Facility. The

, Agency agrees, at the sole cost and expense of the Lessee, . to execute and deliver any and all
instruments necessary or appropriate to confirm and grant any such right of way or easement or
any such permit or license and to release the same from the leasehold estate of the Company
Lease, of this Agreement and of the Sublease Agreement.

Notwthstanding any other provision of this Agreement, so long as there exists no
Event of Default hereunder, the Lessee may from time to time request in writing to the Agency
the release of and removal from the leasehold estate of the Company Lease, of this Agreement
and of the Sublease Agreement of any unimproved part of the Land (on which none of the
Improvements is situated) provided that such release and removal will not adversely affect the

use or operation of the Facility. Upon any such request by the Lessee, the Agency shall, at the
sole cost and expense of the Lessee, execute and deliver any and all instruments necessary or
appropriate to so release and remove such portion of the Facility Realty from the leasehold
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estates of the Company Lease, of this Agreement and òf the Sublease Agreement, subject to the
following:. (i) any liens, easements, encumbrances ånd reservations to which ,title to said
property was subject at the time of recording of this Agreement; (ii) any liens, easements and
encumbrances created at. the request of the Lessee or to the creation or suffering of which the
Lessee consented; (iii) any liens and encumbrances or reservations resulting from the failure of
the Lessee to pedorm or observe any of the agreements on its par contained in this Agreement;

. (iv) Permitted Encumbrances (other than the liens of the Company Lease, of this Agreement and
of the Sublease Agreement); and (v) any liens for taxes or assessments not then delinquent;
provided, however, no such release shall be effected unless there shall be delivered to the
Agency a certificate of an Authorized Representative of the Lessee, dated not more than sixty
(60) days prior to the\date of the release, stating that, in the opinion of the Person signing such
certificate, the portion of the Facility Realty so propòsed to be released and the release of such

. portion of the Facilty Realty is not needed for the operation of the Facilty, wil not adversely
affect the use or operation of the Facility and wil not destroy the means of ingress thereto and
egress therefrom.

(b) No conveyance or release effected under the provisions of this Section 6.4
shall entitle the Lessee to any abatement or diminution of the Rental Payments payable under
Section 3.3 hereof required to be made by the Lessee undeI'his Agreement or any other Project
Document to which it shall be a par.

Section 6.5 Dischar~e of Liens. ( a) If any lien, encumbrance or charge is fied
or asserted 

(includihg, without limitation, any lien for the pedormance of any labor or services or
the furnishing of .materials), or any judgment, decree, order, levy. or process of any court or
governmental body is entered, made or issued or any claim (such liens, encumbrances, charges,
judgments, decrees, orders, levies, processes and claims being herein collectively called
"Liens"), whether or riot valid, is made against the Facility or any par thereof or the interest
thereiIi oftlÌe Agency, the Lessee or the Sublessee or against anyofthe Rental Payments payable
under the Company Lease, under this Agreement or under the Subleàse Agreement or the interest
of the Agency, the Lessee or the Sublessee under the Company Lease, under this Agreement or

. under the Suplease Agreement, other than Liens for Impositions (as defined in Section 4.4

-hereof) not yet payable, Permitted Encumbrances, or Liens being contested as permitted by
Se'ction 6~5(b) hereôf, the Lessee forthwith uponTeceipt of notice ofthefiliiig, assertion, entry or

issuance óf such Lien (regardless of the source of such notice) shall give written notice thereof to
the Agency and take all action (including the payment of money and/or the securing of a bond) at
its own cost and expense as may be necessary or appropriate to obtain the discharge in full
thereof and to remove or nullfy the basis therefor. Nothing contained in this Agreement shall be
construed as constituting the express or implied consent to or permission of the Agency for the
pedormance of any labor or services or the furnishing of any materials that would give rise to
any Lien against the Agency's interest in the Facility.

(b) The Lessee may at its sole expense contest (after prior written notice to the
Agency), by appropriate action conducted in good faith and with due diligence, the amount or
validity or application, in whole or in part, of any Lien, if (1) such proceeding shall suspend the
execution or enforcement of such Lien against the Facility or any part thereof or interest therein,
or in the Company Lease, in this Agreement or in the Sublease Agreement, of the Agency, the
Lessee or the Sublessee or against any of the Rental Payments payable under the Company
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Lease, under this Agreement or under the Sublease Agreement, (2) neither the Facility nor any
par thereof or interest therein would be in any danger of being sold, fodeited or lost, (3) neither
the Lessee nor the Sublessee nor the Agency would be in any danger of any civil or any criminal
liability, other than normal accrual of interest, for failure to comply therewith, and (4) the Lessee
or the Sublessee shall have furnished such security, if any, as may be required in such
proceedings or as may be reasonably requested by the Agency.

Section 6.6 Åeency's. Authority: Covenant of Quiet Enioyment. The
Agency covenants and agrees that it has full right and lawfl authority to enter into. this
Agreement for the full term hereof, and that, subject to the terms and provisions of the Permtted
Encumbrances (and any other impairments of title whether or not appearng on the title insurance
policy referred to in, Section 2.3 hereof), so long as the Lessee shall pay the Rental Payments
payable by it under this Agreement and shall duly observe an the covenants, stipulations and
agreements herein contained obligatory upon it and an Event of Default shall not exist hereunder,
the Agency shall take no action to disturb the peaceful, quiet and undisputed possession of the
Facility by the Lessee unperthis Agreement, and the Agency (at the sole cost and expense of the

. Lessee) shàll from time to time take all necessary action to that end, subject to Permitted
, Encumbrances.

Section 6.7 No Warranty of Condition or Suitabilty. TH AGENCY HAS
. MADE AN MAS NO REPRESENTATION OR WARTY WHATSOEVER, EIlHR

EXPRESS OR IMLIED, WITH RESPECT TO TH MERCHATABILITY, CONDITION,
FITNSS~ DESIGN, OPERATION OR WORKANSHI OF AN P ART OF TH
FACILITY, ITS FITNSS FOR AN PARTICULAR PUROSE, TH QUALITY OR

.. CAP ACITYOF TH MATERIALS IN TH FACILITY; OR THE SUITABILITY OF TH
F ACll.JTY FOR THE PUROSES OR NEEDS OF TH LESSEE OR TH SUBLESSEE OR
TH EXTENT TO WHCH FUS AVAIABLE TO THE LESSEE WIL BE SUFFICIENT
TO PAY THE COST OF COMPLETION OF THE PROJECT. THE LESSEE, ON BEHAF
OF ITSELF AN THE SUBLESSEE, IS SATISFIED THAT TH FACILITY IS SUITABLE
AN FIT FOR PUROSES OF TH LESSEE AN THE SUBLESSEE. TH AGENCY
SHAL NOT BE LIABLEIN AN MAR WHATSOEVER TO THE LESSEE OR AN

. OTHER PERSON FOR AN LOSS, DAMAGE OR EXPENSE OF AN KI OR NATU
CAUSED, DIRCTLY OR INIRCTLY, BY THE PROPERTY OF TH FACILITY OR
TH USE OR MAITENANCE THREOF OR THE FAIUR OF OPERATION THREOF,
.oR THE REPAI SERVICE OR ADJUSTMNT. THREOF, OR BY AN DELAY OR
FAIUR TO PROVIE AN SUCH MAITENANCE, REPAIS; SERVICE OR
ADJUSTMENT, OR BY AN INRRUPTION OF SERVICE OR LOSS OF USE THREOF
OR FOR AN LOSS OF BUSINSS HOWSOEVER CAUSED.

Section 6.8 Financial Statements: No-Default Certificates. (a) Upon

. request of the Agency, the Lessee shall deliver or cause to be delivered to the Agency, a copy of
the most recent anual audited financial statements. of the Lessee and of the Sublessee and of.
their subsidiaries, if any (including balance sheets as of the end of stich fiscal year and the related
statement of revenues, expenses and changes in fund balances and, if applicable, income,
earnings, and changes in financial position) for such fiscal year, prepared in accordance with
generally accepted accounting principles consistently applied, certified by an independent
certified public accountant reasonably acceptable to the Agency.
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(b) Upon request of the Agency, the Lessee shall deliver to the Agency a
certficate of an Authorized Representative of the Lessee (i) as to whether or not, as of the close
of the immediately preceding calendar year, and at all times during such year, the Lessee was in
. compliance with all the provisions that relate to the Lessee in this Agreement and in any other
Project Document to which it shall be a pary, and if such Authorized Representative shall h.ave
obtained knowledge of any default in such compliance or notice of such default, he shall disclose

. in such certificate such. default 'or defaults or notice thereof and the nature thereof, whether or not
the same shall constitute an Event of Default hereunder, and any action proposed to be taken by
the Lessee with respect thereto; and Çii) tha.t the insurance the Lessee maintained complies with
the provisions of Section 4.5 of this Agreement, that such insurance has been in full force and

. effect at all times during the preceding calendar year, and that duplicate copies of all policies or
certificates thereof have been fied with the Agency and are in full force and effect. In addition,
upon twenty.(0)daysprior request by the Agency, théLesseewil execute, acknowledge and

deliver to the Agency a certificate of an Authorized Representative of the Lessee either stating .
. that to the knowledge of such Authorized Representative after due inquiry there is no default

. . .. under. or breach of àny .of the terms hereof that, with the passage of time or the giving of notice.
. or both, would constitute an Event. of Default hereunder, exists or specifying each such default or
breach of which such Authorized Representative has knowledge.

( c) The Lessee shall immediately notify the Agency of the occurrence of any
Event of Default, . or any event that with notice and/or lapse of time would constitute an Event of
Default under any Project Document. Any notice required to be given pursuant to this
.. subsection shall be signed by an Authorized Representative of the Lessee and set forth a
. description of the default and the steps, if any, beingtaken to cure said default. Ifno steps have
been taken, the Lessee shall state this fact on the notice.

Section 6.9 Employment Information. Opportunities and Guidelines.
(a) Annually, by August 1 of each year, commencing August 1, 2008, until the termination of

: this Agreement, the Lessee and the Sublessee shall submit to the Agency an employment report
: relating to the period commencing July 1 of the previous year and ending June 30 of the year of

the obligation of the filing of such report, substantially in. the form of Schedule B attached
hereto, certified. as to accuracy by the chief financial or accounting offcer of the Lessee and the
Sublessee. .Upon termination of this Agreement, the Lessee and the Sublessee shall submit to the
Agency an employment report relating to the period commencing the date of the last report
submitted to the Agency and ending on the last payroll date of the preceding. month in
substantially the form of Schedule B attached hereto, certified as to accuracy by the Lessee and
the Sublessee. Nothing herein shall be construed as requiring the Lessee or the Sublessee to
maintain a minimum number of employees on its respective payroll.

(b) The Lessee shall ensure that all employees and applicants for employment
by the Lessee or its Afliates (including the Sublessee) with regard to the Facility are afforded

equal employment opportunities without discrimination. Except as is otherwise provided by
collective bargaining contracts or agreements, new employment opportunities created as a result
of the Project shall be listed with the New York State Deparment of Labor Community Services
Division, and with the administrative entity of the service delivery area Created by the Workforce
Investment Act of 1998 (P.L. No. 105-220) in which the Facility Realty is located. Except as is
otherwise provided by collective bargaining contracts or agreements, the Lessee agrees, where
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practicable; to consider first, and cause each of its Afliates (including the Sublessee) at the
Facility to consider first, persons eligible to paricipate in the Workforce Investment Act of 1998
(p.L. No. 105-220) programs who shall be referred by administrative entities of service delivery
areas created pursuant to such act or by the Community Services Division of the New York State
Deparment of Labor for such new employment opportnities. .

(c) The Lessee (on behalf of itself and the Sublessee) hereby authorizes any
private or goyernmental entity, including but not limited to The New York State Deparment of
Labor ("DOL"), to release to the Agency and/or the New York City Economic Development

. Corporation ("EDC"), and/or to the successors and assigns of either (collectively, the
"Information Recipients"), any and all employment information under its control and pertinent

.to the Le~see and the Sublessee and the employees of the Lessee and the Sublessee to enable the
Agency and/or EDÇ to comply with its reporting requirements required byN ew York City Local

. Law48of 2005 tlnd any other applicable laws, . rules or. regulations. In addition, upon the .

. Agency's written request, the Lessee shall provide to the Agency any employment information in
the possession of the Lessee or the Sublessee which is pertinent to the Lessee and the Sul)lessee

..and the employees of the Lessee and the Sublessee to enable the Agency and/or EDC to comply
with its reporting requirements required by New York City Local Law 48 of 2005 and any other

. applicable laws, rules or regulations. Information released or provided to Information Recipients
.by DOL, or by any other governmental entity, or by any private entity, or by the Lessee orb'y the
Sublessee, or: any inÎormation previously released as provided by .all or any of the foregoing

., paries (collectively, "Employment Information") may be disclosed by the Information
Recipients in connection. with the administration of the programs of the Agency~ and/or EDC,
and/or thesuccessots and assigns of either, and/or The City of New York, and/or as may be
necessar to comply with law; and, without Ilmiting the foregoing, the Employment Information
may be included in (x) reports prepared by the Information Recipients pursuant to New York
City Local Law 48 of 2005, (y) other reports required of the Agency, and (z) any other reports
required by law. This authorization shall remain in effect throughout the term of this Agreement.

(d) Nothing in this Section shall be construed to require the Lessee or the
. Sublessee. to violate any existing collective bargaining agreement with respect to hiring new
employees.

Section 6.10 Further Assurances. The Lessee will do, execute, acknowledge

and deliver or cause to be done, executed, acknowledged and delivered such further acts,
instruments, conveyances, transfers and assurances, including Uniform Commercial Code
financing statements, at the sole cost and expense ofthe Lessee, as the Agency deems reasonably
necessary or advisable for the implementation, effectuation, correction, confirmation or
pedection of this Agreement and any rights of the Agency hereunder.

Section 6.11 Recordine and Filne. This Agreement shall be recorded by the

. Lessee in the appropriate offce ofthe Register of The City of New York, or in such other offce
as may at the time be provided by law as the proper place for the recordation thereof

Section 6.12 Further Encumbrances. The Lessee shall not create, permit or
suffer to exist any mortgage, encumbrance, lien, security interest, claim or charge against the
Facility or any part thereof, or the interest of the Lessee or of the Sublessee in the Facility or the
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Company Lease, this Agreement or the Sublease Agreement, except for Permitted
Encumbrances. .

. Section 6.13 Subtenant Survey. The Lessee shall file with the Agency by
Januar 1 of each year, commencing Januar 1, 2008, a certificate of an Authoried
Representative of the Lessee with respect to all subtenancies in effect at the Facility, in the form
attached hereto as Schedule C.

Section 6.14 Sienaee at Project Site. Upon commencement of renovations

and/or construction of the improvements at the Facilty (including but not limited to. the
commencement of any demolition and/or excavation), with any proceeds of the Bonds, the
Lessee shall erect on the Facility, at its own cost and expense, within easy view of passing

pedestrians and motorists, a large and readable sign with the following information upon it
. (hereinafter, the "Sign"):

FIANCIAL ASSISTANCE PROVIED
THOUGH.TH

NEW YORK CIT INDUSTRIL
DEVELOPMENT AGENCY
Mayor Michael Bloomberg

In -addition, the Sign shall satisfy the following requirements: (i) format and appearance
. generally shall be stipulated by.the Agency in writing or. electronically; and (ii) the minimum

size of the sign shall be four feet. by eight feet; and. (iii) the Sign shall have no other imprint upon
. it other than that ofthe Agency. The Sign shall remain in place at such Facility until completion

of the renovations and/or construction. The Lessee may erect other signs in addition to the Sign.

. ... Section 6.15 Certain Continuine Representations. If at any time during the.
. term of this Agreement, the representation or waranty made by the Lessee pursuant to.
Section 1.5(w) hereof would, if made on any date during the term of this Agreement and deemed
made as of such date, be false, misleading or incorrect in any material respect, then, the
Institution shall be deemed to be in default under this Agreement unless the Agency shall, upon
written request by the Institution, either waive such default in writing or consent in writing to an
exception to such representation or waranty so that such representation or warranty shall no
longer be false, misleading or incorrect in a material respect.
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ARTICLE vn

EVENTS OF DEFAULT; REMEDIES

Section 7.1 Events of Default. Anyone or more of the following events shall
constitute an "Event of Default" hereunder:

(a) Failure of the Lessee to pay any Rental Payment within fifteen (15) days
of the due date thereof;

(b) (i) Failure of the Lessee to observe and pedorm any covenant, condition
or agreement on its,part to be performed under Section 2.4, 4.3, 4.4, 4.6, 4:7, 5.1, 6.1, 6.2, 6.3,

,6.12,6.13, 7.6,8.5,9.3 or 9.14 hereof and continuance of such failure for a periodofthirty (30)
days after receipt by the Lessee of written notice specifying the nature of such default from the
Agency; or

(ii) Failure of the Lessee to observe and perform any covenant or
agreement on its part to be performed under Section 4.5 hereof and continuance of such
failure for a period of fifteen (15) days after receipt by the Lessee of written notice
specifying the nature of such default from the Agency;

. (c) Failure of the Lessee. to observe and perform any covenant, condition or
agreement hereunder on its par to be performed (except as . set forth in Section 7.1(a) or (b)

above) and (i) con~inuanceof such failure for a period of thirt (30) days after receipt by the
Lessee of written notice specifying the nature of such default from the Agency,' or (ii) if by

. reason of the nature of such default the same can be remedied, but not within the said thirty (30)
. days, the Lessee fails to proceed with reasonable diligence after receipt of said notice to cure the

same. or fails to continue with reasonable diligence its efforts 'to cure the same;

(d) . The Lessee, the Sublessee, the Corporate Guarantor or any of the
Individual Guarantors shall (i) apply for or consent to the appointment of .or the taking of
possession by a receiver, liquidator, custodian or trstee of itselfor of all or a substantial par of

its property, . (ii) admit in writing its inability, or be generally unable, to pay its debts as such
debts generally become due, (iii) make a general assignment for the benefit of its creditors,
(iv) commence a. voluntary case under the Federal Bankptcy Code (as now or hereafter in
effect), (v) fie a petition seeking to take advantage of any other law relating to bankptcy,
insolvency, reorganization, winding-up, or composition or adjustment of debts, (vi) fail to
controvert in a timely or appropriate manner, or acquiesce in writing to, any petition filed against
itself in an involuntar case under the Federal Banptcy Code, (vii) take any action. for the
purpose of effecting any of the foregoing, or (viii) be adjudicated a bankpt or insolvent by any
court;

(e) A proceeding or case shall be commenced, without the application or
consent of the Lessee, the Sublessee, the Corporate Guarantor or either of the Individual
Guarantors in any court of competent jurisdiction, seeking, (i) liquidation, reorganization,
dissolution, winding-up or composition or adjustment of debts, (ii) the appointment of a trustee,
receiver, liquidator, custodian or the like of the Lessee, the Sublessee, the Corporate Guarantor
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or either of the Individual Guarantors or of all or ariy substantial par of its respective assets, or
(iii) similar relief under any law relating to bankptcy, insolvency, reorganation, winding-up
or composition or adjustment of debts, and such proceeding or case shall continue undismissed,
or an order, judgment or decree approving or ordering any of the foregoing shall be entered and
continue unstayed and in effect, for a period of ninety (90) days; or any order for relief against
the Lessee, the Sublessee, the Corporate Guarantor or either of the Individual Guarantors shall be
entered iil an involuntar case under the Federal Bankrptcy Code; the terms "dissolution" or
"liquidation" of the Lessee, the Sublessee, the Corporate Guarantor or either of the Individual
Guarantors as used above shall not be construed to prohibit any action otherwise permitted by
Section 6.1 hereof, Section 70f the Sublease Agreement or Section 2.6 of the Guaranty
Agreement;

(f) Any representation or warranty made by the Lessee,. the Sublessee, the
Corporate Guarantor or any of the Individual. Guarantors (i) in the application and related
materials submitted to the Agency for approval of the Project or the transactions contemplated by
this Agreement, òr (ii) herein or in any other Project Document, or (iii) in any report, certificate,
financial statement or other instrument furnished pursuant hereto or any of the foregoing, shall iQ
. any case prove to be false, misleading or incorrect in any material respect as of the date made;

(g) The commencement of proceedings to foreclose any mortgage lien on or
security interest in the Facilty;

(h) Any loss ofleasehold estate.ofthe Agency in the Facility;

(i) An "Event of DefauÌt" under the Sublease Agreement, the Guaranty
Agreement or any other Permitted Encumbrances, including the Mortgages or the Mortgage
Notes, shall occur and be continuing; and

G) An appointment of a receiver with respect to the Facility as may be
specified in the Mortgages.

Section 7.2 Reme~ies on Default. Whenever any Event ofDefault referred to
. in Section 7.1 hereof shall have occurred and be continuing, the Agency may take anyone or
more of the following remedial steps:

( a) The Agency may terminate this Agreement (with the effect that the term
of this Agreement shall be deemed to have expired on such date of termination as if such date
were the original expiration date of this Agreement) in which case this Agreement and all of the
estate, right, title and interest herein granted or vested in the Lessee shall cease and terminate,
and convey all of the Agency's right, title and interest in the Facility to the Lessee, which the
Agency may accomplish by executing and recording, at the sole cost and expense of the Lessee,
lease termination agreements to terminate the Company Lease and this Agreement of record as
required by law and the Lessee hereby waives delivery and acceptance of such termination
agreements as a condition to its validity, and appoints the Agency its true and lawful agent and
attorney-in-fact (which appointment shall be deemed to be an agency coupled with an interest)
with full power of substitution to fie on its behalf all affdavits, questionnaires and other

documentation necessary to accomplish the recording of such termination agreements; or
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pedormance; .
(b)' The Agency may bring an action for damages, injunction or specific

(c) The Agency may suspend or terminate the Sales Tax Letter or require the
Lessee to surrender the Sales Tax Letter to the Agency for cancellation;

(d) The Agency may require the Lessee to make payments. in lieu of real
estate taxes under Section 4.3 hereof with respect to the Facility Realty in an amount equal to

. that amount that the Lessee would otherwise be required to pay if it were the owner of the
Facility Realty and the Agency had no leasehold interest in the Facility Realty; or

(e) The Agency may take whatever action at law or inequity as may appear
necessary or desirable to collect the Rental Payments then due, or to enforce pedormance or
.observance .ofany obligations, agreements or covenants of the Lessee under this Agreement.

No action taken pursuant to this Section 7.2 (including. termination .of this
Agreementpursuant to this Section 7.2 or by operation of law or otherwise) shall) except as
expressly provided herein, relieve the Lessee from theLesSee's obligations hereunder, inclu~ing

. without limitation, the obligations of the Lessee under Sections 4.3 (until such time as the
Agency shall cease to have a leasehold estate in the Facilty and, by reason thereof, the Lessee
shall again pay taxes as if it were the record owner of the Facilty Realty), 6.2, 7.6, 8.5,9.13 and
9.15 hereof, all of which shall survive any such action. '

Section 7~3 Remedies Cumulative. The rights and remedies of the Agency
under this Agreement shall be cumulative and shall not exclude any other rights and remedies of

.. the Agency allowed by law with respect to any default under this Agreement. Failure by the
Agency to insist upon the strict pedormance of any of the covenants and agreements herein set
forth or to exercise any rights or remedies upon default by the Lessee hereunder shall not be
considered or taken as a waiver or relinquishment for the future of the right to insist upon and 'to
enforce by mandatory injunction, specific performance or other appropriate legal remedy a strict
compliance by the Lessee with all of the covenants and conditions hereof, or of the rights to
exercise any such rights or remedies, if such default by the Lessee be continued or repeated. .

Section 7.4 No Additional Waiver Implied by One Waiver. In the event any
covenant or agreement contained in this Agreement should be breached by either party and
thereafter waived by the other party, such waiver shall be limited to the particular breach so
waived and shall not be deemed to waive any other breach hereunder. No waiver shall be
binding unless it is in writing and signed by the party making such waiver. No course of dealing
between the Agency and the Lessee or any delay or omission on the part of the Agency in
exercising any rights hereunder or under any other Project Document shall operate as a waiver.

Section 7.5 Effect on Discontinuance of Proceedines. In case any
proceeding taken by the Agency under this Agreement or under any other Project Document on
account of any Event of Default hereunder or thereunder shall have been discontinued or
abandoned for any reason or shall have been determined adversely to the Agency, then, and in
every such case, the Agency shall be restored to its former position and rights hereunder and
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thereunder, and all rights, remedies, powers and duties of the Agency shall continue as in effect
prior to the commencement of such proceedings.

Section 7.6 Aereement to Pay Attorneys' Fees and Expenses. In the event
the Lessee should default under any of the provìsions of this Agreement and the Agency should
employ outside attorneys or incur other out-of-pocket expenses for the ~ollection of the Rental
Payments payable hereunder or the enforcement ofpedormance or observance of any obligation
or agreement on the par of the Lessee herein contained, the Lessee agrees that it wil on demand
therefor pay to the Agency the reasonable fees and disbursements of such attorneys and such

. other expenses so incurred.
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ARTICLE VLI

OPTIONS TO TERMATE; RECAPTUR OF BENEFITS

Section 8.1 Option to Terminate Aereement. (a) The Lessee shall have the
option to terminate the Company Lease and this Agreement by paying all Rental Payments and
any other amounts due and payable under this Agreement (collectively, the "Project
Payments"). The Lessee shalI exercise such option by delivering to the Agency a written
notice of an Authorized Representative of the Lessee to the Agency stating that the Lessee has
elected to exercise its option under this Section 8.1(a) and the date on which such termination is
to be effective (which date shall not be earlier than forty-five (45) days after the date of such
notice). On a scheduled termination date, the Lessee shall (i) pay any and all Project Payments
then due, plus one dollar ($1.00), (ii) pedorm all accrued obligations hereunder, (iii) surrender
the Sales Tax Letter to the Agency for cancellation, if applicable, and (iv) deliver or cause to be
delivered to the Agency (x) with respect to any mortgage on the Facility for which the Agency
shall have granted. a mortgage reçording tax exemption, an. executed satisfaction of such
mortgage in recordable form, executed by the mortgagee, and (y) with respect to any mortgage
on the Facility to which the Agency shall be a part and intended to continue beyond the
termination of this Agreement but with respect to which mortgage the Agency ~hall ,not have
granted any mortgage recording tax exemption, a release of the Agency from such mortgage in
recordable form.executed by all other paries to such mortgage. Such termnation shall become
effective on such scheduled termination date, subject, however, to the survival of the
obligations of the Lessee under Sections 4.3; 6.2, 8.5,9.13 and 9.15 hereof.

(b) Upon termination of the Company Lease and this Agreement, the Agency,
upon the written request and at the sole cost and expense of the Lessee, shall execute such

. instruments as the Lessee may reasonably request or as maybe necessar to discharge this
Agreement and the Company Lease as documents of record with respect to the Facility Realty,
subject to Section 8.2 hereof

Section 8.2 Release of Interest in Faciltv upon Exercise of Option to
Terminate. At the closing of terminating the Agency's interest in the Facilty pursuant to
Section 8.1 hereof, the Agency wil, upon payment of the purchase price, deliver or cause to be
delivered to the Lessee (i) termination agreements and all other necessary documents

confrming the release of the Agency's right, title and interest in and to the Facility Realty and
. terminating the Company Lease and this Agreement; and (ii) all ~ecessar documents releasing
all of the Agency's rights and interests in and to any rights of action (other than as against the
Lessee or any insurer of the insurance policies under Section 4. 5 (a)(iii) hereof), or any
insurance proceeds (other than Hability insurance proceeds for the benefit of the Agency) or
condemnation awards, with respect to the Facility or any portion thereof

Upon release of the Agency's interest in the Facility pursuant to this Section 8.2,
this Agreement and all obligations of the Lessee hereunder shall be terminated except the
obligations of the Lessee under Sections 4.3 (until such time as the Agency shall cease to have a
leasehold estate in the Facility and, by reason thereof, the Lessee shall again pay taxes as the
record owner of the Facility Realty), 6.2, 8.5, 9.13 and 9.15 hereof shall survive such
termination.
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Section 8.3 (Reserved).

Section 8.4 Termination of Aereement. Notwthstanding any other provision
of this Agreement to the contrar, on or afer the Expiration Date, and upon receipt of sixty (60)
days prior written notice of the Agency requesting termnation, the Lessee shall terminate the
Company Lease and this Agreement by paying the fees and expenses of the Agency and all
other amounts due and payable under this Agreement and any other Project Documents, and
thereupon the Lessee shall terminate the Company Lease and this Agreement in accordance
with Sections 8.1 and 8.2 hereof, and such termnation shall forthwith become effective subject,
however, to the survival of the obligations of the Lessee under Sections 4.3 (until such time as
the Agency shall . cease to have a leasehold estate in the Facility Realty and, by reason thereof,
the Lessee shall again pay taxes as the record owner of the Facility Realty), 6.2, 8.5, 9.13 and
9.15 hereof In the event theLessee does not terminate the Company Lease and this Agreement
within such sixty (60) day period, then, commencing on the 61 st day after transmittal of the
notice requesting. termination as above provided, the Lessee shall, in addition to all other
payment obligations due tö the Agency hereunder, make rental payments.to the Agency in the
amount of $500.00 per day untli the Lessee shall have terminated the Company Lease and this
Agreement in accordance with the provisions hereof

Section 8.5 Recapture of Public Benefits. It is understood and agreed by the
paries to this Agreement that the Agency is entering into this Agreement in order to provide
financial assistance to the Lessee for the Project and to accomplish the public purposes of the
Act. In consideration therefor, the Lessee hereby agrees as follows:

(i) If there shall occur a Recapture Event during the Recapture Period (as
those terms are defined below), but such RecRpture Event is prior to the Operations

Commencement Date (defined hereinbelow), the Lessee shall pay to the Agency as a return of
publicberiefits conferred by the. Agency, . the following amounts upon demand by the Agency:
(i) all Benefits (as defined below); and (ii) interest described in subsection (ii)(c) and (if
applicable) (d) immediately below.

. ' (ii) If there shall occur a Recapturt Event during the Recapture Period, but
such Recapture Event. occurs afer the date on which the Project shall have been substantially
completed (which shall be the earlier of (y) the completion date set forth in Section 2.2 hereof, or
(z) the date stated in the certificate of an Authorized Representative of the Lessee delivered to
the Agency pursuant to Section 2.2 hereof)(such earlier date to be referred to as the "Operations
Commencement Date"), the Lessee shall pay to the Agency as a return of public benefits
conferred by the Agency, the 'following amounts (as applicable) upon demand by the Agency:

a. If the Recapture Event occurs within the first six (6) years after the

Operations Commencement Date, one hundred percent (100%) of
the Benefits.

b. If the Recapture Event occurs within any month during anyone of

the seventh, eighth, ninth or tenth years after the Operations

Commencement Date, X percent of the Benefits (where "X" is a
percent equal to 100% less Y, and where "Y" equals the product of
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1.666% and the number of months elapsed commencing with the
first month of the seventh year through and including the month in
which the Recapture Event occurs).

c. The principal of the Benefits to be recaptured, whether pursuant to

"a" or "b" preceding, shall bear interest equal to the effective rate
. resulting from the statutory. judgment rate, compounded daily,
commencing from the date that any amount of Benefit principal
has accrued to the Lessee, through and including the date of the
Agency's demand; such that (x) Benefit principal comprising
mortgage recording taxes, and filing and recording fees, shall be
deemed to have accrued to the Lessee on the Commencement

. Date, and (y) Benefit principal compri~ing real estate tax benefits
shall be deemed to have accrued to the Lessee on each date upon
which the Lessee shall make a: payment under. Section 4.3(g)
hereof, and (z) Benefit princìpaI comprising sale's and/or use tax
savings shall be deemed to have accrued to the Lessee on each. date
upon which such sales and/or use tax saving shiill have been
exempted by reason of the use by the Lessee of the Sales Tax

. "Letter, provided, however, that if the Lessee cannot establish to the
Agency's satisfaction the applicable date of receipt, the Agency
shall deem thedate of receipt (and therefore the date on which the
Benefit principal accrued) to be the first day of the calendar year
for which exemption was reported. by the Lessee to the State

. Deparment of Taxation and Finance on Form ST-340, or, if the
Lessee'shall have failed to fie Form ST-340, the. Commencement
Date.

d. In addition to the interest payable pursuant to "e" preceding, the

principal of the Benefits to be recaptured, whether pursuant to "a"
or "b" preceding, and whether related to Teal estate tax savings or
not, if not paid to the Agency upon demarid,shall from the date of
demand bear interest calculated at the rate and compounded in the
same manner as the interest imposed by the City's Department of
Finance on the delinquent payments of real estate taxes; provided,
however, that the effective rate of such interest shall not exceed the
maximum interest permitted by law.

e. For purposes of this subsection (ii) and subsection (i) of this
Section 8.5, demand for payment by the Agency shall be made in
accordance with the notice requirements of this Agreement and the
due date for payment shall be not less than seven (7) business days
from the date of the notice.

With respect to subsection (ii)( c) immediately hereinabove, the "statutory judgment r.ate" shall
be the statutory judgment rate in effect on the date of the Agency's demand; and with respect to
subsection (ii)( d) immediately hereinabove, the interest rate and compounding "imposed by the
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City's Deparment of Finance on delinquent payments of real estate taxes" shall be the rate and
the compounding in effect on the date of the Agency's demand.

The term "Benefits" shall mean, collectively:

(y) . all real estate tax benefits. that have accrued to the benefit of the
Lessee during such time as the Agency had a leasehold or controllng interest in the
Facilty Realty, such tax benefits to be computed by subtracting the payments in lieu of
taxes paid under Section 4.3 hereof from those payments that the Lessee would. have paid
during the term of this Agreement had the Agency not had a leasehold or controllng
interest in the Facility Realty during such term; and

(z) all miscellaneous benefits derived from the Agency's paricipation in
the straight-lease. transaction contemplated by this Agreement, including, but notlimited
to, . any exemption from any applicable mortgage recording taxes, sales or use taxes, and
fiing and recording fees.. .

. . . The term "Recapture Period" shall mean the period of time commencing on the

Commencement Date, and expiring On the date which is the tenth anniversary of the Operations
Commencement Date.

The tetm "Recapture Event" shall mean anyone of the following events:

(a) The Lessee or the Sublessee shall have failed to complete the
Project by the Project completion date setforth,in Section 2.2 hereof

(b) The Lessee or the Sublessee shall have liquidated all or
substantially all of its operating assets or shall have ceased all or substantially all of its
operations.

( c) The Lessee or the Sublessee shall have transferred all or
substantially all of its employees to a location outside of the City.

(d) The Lessee or the Sublessee shall have substantially changed the
scope and nature of its operations at the Facility Realty.

(e) The Lessee and/or the Sublessee shall have sold, leased or

otherwise disposed of all or substantially all ofthe Facility Realty.

(f) The Lessee or the Sublessee shall have subleased all or part of the

Facility Realty in violation of Section 9.3 hereof.

(g) The Lessee or the Sublessee shall have relocated all or
substantially all of its operations at the Facility Realty to another site; provided, .however, .
and notwithstanding the foregoing, such relocation shall not be a Recapture Event (as
defined herein) if (i) the Lessee and the Sublessee have relocated their operations at the
Facility Realty and at least 90% of their employees employed at the Facility Realty prior
to the relocation, to another site within the City; and (ii) the Lessee and the Sublessee
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maintain, for the remaining balance. of the Recapture Period, an employment level equal
to at least 90% of the number of employees employed by the Lessee and the Sublessee at

. the Facility Realty prior to relocation; and (iii) the Lessee and/or the Sublessee shall
. satisfy such other additional conditions as the Agency may from time to time impose
provided such additional conditions are reasonable and uniformly imposed, at the time, to
other similar transactions. under similar circumstances. There shall arise another
Recapture Event upon the failure of the Lessee and/or the Sublessee ,to satisfy
continuously the foregoing requirements for. the remaining balance of the Recapture
Period. Upon the occurrence of such subsequent Recapture Event, the Agency shall have
the right to demand payment of all amounts due under subsection (i) preceding, and the
calculation of interest pursuant to subsection (ii)( c) of this Section 8.5 shall assume that
the subsequent Recapture Event replaces the original Recapture Event for purposes of
that computation. The determination of the pre-relocation, 90%-employment level shall
. be done in a manner, and in respect of a date or period of time, that the Agency deems ,
. satisfactory in its sole discretion.

_ (iii) Notwthstanding the foregoing, a Recapture Event shall not be deemed to
have occÜrred ifthe Recapture Event:

(A) shall have arisen as a direct, immediate result of (x)force majeure as
defined in this Agreement, or (y) a takng or condemnation by

governmental authority of all or substantially all of the Facility Realty, or
(z)the inability at law of the Lessee to rebuild, repair, restore or replace
the Facility Realty after the occurrence of a ,Loss Event to substantially its
condition prior to such Loss Event, which inability shall have arisen in
good faith through no fault on the par of the Lessee, the Sublessee, or any
Afliate, or

(B) is deemed, in the sole discretion of the Agency, to be (y) minor in nature,
or (z) a cause of undue hardship to the Lessee and/or the Sublessee were
the Agency to recapture any Benefits.

(iv) The Lessee covenants and agrees to furnish the Agency with written
notification of any Recapture Event within ten (10) days of its. occurrence and shall subsequently
provide to the Agency in writing any additional information that the Agency may request.

(v) The provisions of this Section- 8.5 shall survive the termination of this
Agreement for any reason whatsoever, notwithstanding any provision of this Agreement to the
contrary.
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ARTICLE IX

MISCELLANEOUS

Section 9.1 Force Majeure. In case by reason offorce majeure either pary
hereto shall be rendered unable wholly or in par to car out its obligations under this '
Agreement, then except as otherwise .expressly provided in this Agreement, if such pary shall

. give notice and full pariculars of such force majeure in writing to the other part within. a

reasonable time after occurrence of the eveIit or cause relied on, the obligations of the par
-.giving such notice (other than the obligations of the Lessee to make the Rental Payments
required under the terms hereof, or to comply with Section 4.5 or 6.2 hereof), so far as they are
affected by. such force majeure, shall be suspended during the continuance of the ina.bility then
claimed, which shall include a reasonable time for the removal of the effect thereof, but for no
longer period, and such pary shall endeavor to remove or overcome such inability with all
reasonable dispatch. The term "force majeure", as employed herein, shall mean acts of God,
strikes, lockouts or other industrial disturbances~ acts of the public enemYJ orders of any kind of
the Government.. of the United States or of the State or any civil or miltary authority,

insurrections, rióts, epidemics, landslides, lightning, earhquakes, fires, hurricanes, storms;

. floods, washouts, droughts, arrest, restraining of government and people, war, terrorism, civil
disturbances~ explosions, parial or entire failure of utilties, shortages of labor, material, supplies
or transportation, or any other similar or different cause not reasonably within the control of the .
pary claiming such inabilty. It is understood and agreed that the requirements that any force

majeure shall be reasonably beyond the control of the par and shall be remedied with all

reasonable dispatch shall be deemed to be satisfied in the event of a strike or other industrial
disturbance even though existing or impending strikes or other industrial disturbances. could have
been settled by the party claiming a force majeure hereunder by acceding to the demands of the
opposing person or persons.

The Lessee shall promptly notify the Agency upon the occurrence of each force
majeure, describing suchforce majeure and its effects in reasonable detaiL. The Lessee shall also
promptly notify the Agency upon the termination of each suchforce majeure. ~Thè information
set forth in any such notice shall not be binding. upon the Agency, and the Agency shall be
entitled to dispute the existence of any force majeure and any of the contentions contained in any
such notice received from the Lessee.

Section 9.2 Priority. Pursuant to the First Mortgage, the Agency and the

Lessee wil grant to the First Mortgagee a mortgage lien on and a security interest in the Facility
as security for the payment of amounts due under the First Mortgage Note. Upon the satisfaction
. in full of the Bridge Loan Mortgage from the proceeds of the Second Mortgage Loan, the Lessee
will grant to the Second Mortgagee a second mortgage lien on and a security interest in the
Facility pursuant to the Second Mortgage as security for the payment of amounts due under the
Second Mortgage Note. The Company Lease, this Agreement and the Sublease Agreement shall
be subject and subordinate to the Mortgages and to such mortgage liens and security interests so
created thereby; provided, however, that nothing in the Mortgages shall impair the Agency's
ability to enforce its rights hereunder against the Lessee. .
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Section 9.3 Assienment or Sublease. (a) The Lessee shall not at aIy time
(y) except as permitted by Section 6.1 hereof, assign or transfer this Agreement, or (z) sublet the
whole or any par of the Facility, except to the Sublessee pur~uant to the Sublease Agreement,
without the prior written consent of the Agency (such consent to take into consideration the
Agency's policies as in effect from time to time), and provided that:

(i) the Lessee shall deliver to the Agency an Opinion of Counsel
. acceptable to the Agency to the effect that the sublease shall not cause the Facility to

cease being an Approved Facility and a "project" under the Act;

(ii) the Lessee shall remain primarily liable to the Agency for the
payment. of all Rental Payments hereunder and for the full pedormance of all of the

. . terms, covenants and conditions of this Agreement and of any other Project Document to
whtch it shall be a party;

(iii) . any assignee. or transferee of the Lessee or any sublessee in whole
,of the Facilty shall have assumed in writing (and shall have executed and delivered to
the Agency an instrument in form for recording) arid have agreed to keep and pedorm all

...ofthe terms of this Agreement on the part of the Lessee to be kept and performed, shall
. ,he jointly. and severally liable with the Lessee for the performance thereof, shall be

subject to service of process in the State, and, if a corporation, shall be qualified to do

business in the State; . .
(iv) any assignee, transferee or sublessee shall utilize the Facilty as an

Approved Facility and a qualified "project" within the meaning of the Act;

(v) such assignment, transfer or sublease shall not violate any
provision of this Agreement or any other Project Document;

. (vi) with respect to any subletting in part, the term of each such
sublease does not exceed five (5) years at any given date, and no more than an aggregate
of twenty percent (20%)of the Facility Realty would be subleased by the Lessee or
Sublessee;

(vii) in the Opinion of Counsel, such assignment, transfer or sublease
shall not legally impair in any respect the obligations of the Lessee for the payment of all
Rental Payments nor for the full pedormance of all of the terms, covenants and

conditions of this Agreement or of any other Project Document to which the Lessee shall
be a party, nor impair or limit in any respect the obligations of any Guarantor under the
Guaranty Agreement;

(viii) such sublease shall in no way diminish or impair the Lessee's
obligation to car the insurance required under Section 4.5 of this Agreement and the

Lessee shall furnish written evidence satisfactory to the Agency that such insurance
coverage shall in no manner be limited by reason of such assignment, transfer or
sublease;
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(ix) any such assignee, transferee or sublessee shall deliver to the
Agency the Required Disclosure Statement in form and substance satisfactory to the
Agency, provided that if any modification to the form of such Required Disclosure

Statement is not acceptable to the Agency acting in its sole discretion, then the Lessee
shall be in default under this Agreement; and

(x) each such sublease shall contain such other provisions as the
Agency may reasonably require.

The Les$ee shall furnish or cause to be furnished to the Agency a copy of any such assignment,
transfer or sublease in substantially final form at least thirty (30) days prior to the date of
execution thereof

(b) Any consent by the Agency to any act of assignment, transfer or sublease
shall be held to apply only to the specific transaction thereby authorized. Such consent shall not

. be construed as a waiver of the duty of the Lessee, or the successors or assigns, of the Lessee, to
obtain from the Agency consent to any other or subsequent assignment, transfer or sublease, or
as modifying or limiting the rights of the Agency under the foregoing covenant by the Lessee.

. (c) Ifthe Facility or any part thereof is sublet or occupied by any Person other
. than the Lessee, the Agency, in the event of the Lessee's default in the payment of Rental
Payments hereunder may, and is hereby empowered to, collect Rental Payments from the. .
Sublessee, any subless~eor occupant during the continuance of any such default. In case of such .

. event, the Agency may apply the net amount received by it to the Rental Payments herein

. provided, and no such collection shall be. deemed a waiver of the covenant herein against
assignment, transfer or sublease. of this Agreement,. or constitute the. acceptance of the
undertenant or occupant as tenant, or a release of the Lessee from the further p~rformance of the
covenants herein contained on the part of the Lessee.

(d) The Lessee covenants and agrees that it shall not, without the prior written.
consent of the Agency (which consent shall not be unreasonably withheld conditioned or

delayed), amend, modify, terminate or assign, or to suffer any. amendment, modification,

termination or assignment of, the Sublease Agreement or any sublease entered into in accordance
with this Section.

(e) The limitations in this Section 9.3 on assignment or transfer of this
Agreement and subletting in whole or in par of the Facility shall have equal application to any
assignment or transfer of the Sublease Agreement and sub-subletting in whole or in part of the
Facility.

(f) Promptly after receipt from the Agency of any subtenant. survey and
questionnaire pertaining to the Facility, the Lessee shall complete and execute such survey and
questionnaire and return the same to the Agency.

Section 9.4 Amendments. This Agreement may be amended by a written

instrument executed ard delivered by the parties hereto; provided, however, that no amendment
pertaining directly or indirectly to the rights, powers or privileges of the Mortgagees shall be
effective without the consent of the Mortgagees. .
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Section 9.5 Notices. All notices, certificates or other commùnications

hereunder shall be suffcient. if sent (i) by return receipt requested or registered- or certified
United States mail, postage prepaid, (ii) by a nationally recognized overnight delivery service,
charges prepaid or (iii) by hand delivery, addressed, as follows:

(a). if to the Agency, to New York City Industrial Development Agency, 110
Willam Street, New York, New York 10038, Attention: General Counsel, with a copy to the
Executive Director of the Agency at the same address, and

(b) if to the Lessee, to 128 44th Realty Holding LLC, c/o Barone Steel
Fabricators, Inc., 128 44th Street, Brooklyn, New York 11232, Attention: President, with a copy
to Carso, Carso & Banda PC, 7302 13th Avenue, Brooklyn, New York 11228, Attention:
Mark Carso, Esq.

The Agency and the Lessee may, by like notice, designate any further or different.
'addresses to which subsequent notices, certificates or other communications shall be sent. Any
notice, certificate or other communication hereunder shall, except as may expressly be provided
herein, be deemed to have been delivered or given (i) three (3) Business Days following posting
if transmitted by mail, (ii) one (1) Business Day following sending if transmitted by a.nationally
recognized overnight delivery service, or (iii) upon 'delivery if given by hand delivery, with
refusal by an Authorized Representative of the. intended recipient part to accept delivery of a
notice given as prescribed above to constitute delivery hereunder. Notices may also be given in

. . compliance with this Agreement by telecopy, provided that the recipient pary consents to the
use oftelecopy transmissions for giving of notices hereunder and receipt of any such telecopy
.transmission is.confirmed by the transmitting par.

.. The Lessee shall delivér to the Agency on August 1 of each year, commencing
August 1, 2008, a completed location and contact information report in the form attached hereto
.as Schedule D.

Any notice, demand or report required to be given hereunder by the Agency or the
Lessee shall also be delivered, at the same time and in the same manner as such notice, demand
or -report is required to be given to the Agency or the Lessee hereunder, to the Sublessee.

The Agency shall deliver to each Mortgagee a copy of any notice of default or
notice of its intent to convey its leasehold interest in the Facility to the Lessee that the Agency
delivers to the Lessee. Such copies shall he delivered at the same time and in the same manner
as such notice is required to be given to the Lessee, addressed as follows:

To the First Mortgagee, to SI Bank & Trust (Sovereign Bank), 1535 Richmond Avenue, Staten
Island, New York, 10314, Attention: Commercial Mortgage Loans, with a copy to: Cullen and

Dykman, LLP, 44 Wan Street, 19th Floor, New York, New York 10005, Attention: Patricia E.
Russo, Esq., and to the Second Mortgagee, to Empire State Certified Development Corporation,
633 Third Avenue, 36th Floor, New York, New York 10036, Attention: Chet Sadowski, with a
copy to Certilman, Balin, Adler & Hyman LLP, 90 Merrick Avenue; East Meadow, New York
11554, Attention: Michael O'Shea, Esq.
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Section 9.6 Prior Aereements Superseded. This Agreement shall completely

and fully supersede all other prior understandings or agreements, both written and oral, between
the Agency àiid the Lessee relating to the Facility, other than the Company Lease.

Section 9. 7 Severabilty. If any clause, provision or section of this Agreement

be ruled invalid by any court of competent jurisdiction, the invalidity of such clause, provision or
. section shall not afect any of the remaining provisions hereof

Section 9.8 Inspection of Facilty. The Lessee wil permit the Agency, or its

duly authorized agent, upon reasonable notice, at all reasonable times, to enter the Facilty, but
solely for the purpose of (y)'assuring that the Lessee is operating the Facilty, or is causing the.
Facility to be operated, as.an Approved Facility and a qualified "project" within the meaning of

. the Act consistent with the purposes set. forth in the recitals to this Agreement and with the
public purposes of the Agency, and (z) determining whether the Facility and/or the use thereof is
in violation. of any environmental law, and not for any purpose of assuring the proper
mainteiianceör repair of the Facilty as such latter obligation is and shall remain solely the
obligation of the Lessee. . .

Section 9.9 Effective. Date; . Counterparts. . This Agreement shall become
effective upon its delivery on the Commencement Date. . It may be simultaneously executed in

. several counterparts; each of which shall be an original and all of which shall constitute but one
. and the same instrument.

Section 9.10 Bindine Effect. This Agreement shall inure to the benefit of, and
shall be binding upon, the Agency and the Lessee and their respective successors and assigns.

Section 9.11 Third Part Beneficiaries. It is the intention of the paries hereto

that nothing contained herein is intended to be for, or to inure to, the benefit of any Person other. .
than the parties hereto.

Section 9.12 Law Governine. THIS AGREEMENT SHALL BE
GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH, THE LA WS OF THE
STATE OF NEW YORK, WITHOUT. REGARD OR GIVG EFFECT TO THE
PRICIPLES OF CONFLICTS OF LAWS THEREOF.

Section 9.13 Waiver of Trial by JUry. The paries do hereby expressly waive

all rights to trial hy jury on any cause of action directly or indirectly involving the terms,
covenants or conditions of this Agreement or the Facility or any matters whatsoever arising out
of or in any way connected with this Agreement.

The provision of this Agreemeht relating to waiver of a jury trial and the right of
re-entry or re-possession shall survive the termination or expiration of this Agreement.

Section 9.14 Non-Discrimination. (a) At all times during the maintenance and
operation of the Facility, the Lessee shall not discriminate nor permit the Sublessee to
discriminate against any employee or applicant for employment because of race, color, creed,
age, sex or national origin. The Lessee shall use its best efforts to ensure that employees and
applicants for employment with the Lessee or any subtenant of the Facility are treated without
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regard to their race, color, creed, age, sex or national origin. As used herein, the term "treated"
. shall mean and include, without limitation, the following: recruited, whether by advertising or .

other means; compensated, whether in the form of rates of payor other forms of compensation;
selected for training, including apprenticeship; promoted; upgraded; downgraded; demoted;
transferred; laid off and termnated.

(b) The Lessee shall, in all solicitations or advertisements for employees
placed by or on behalf of the Lessee. or the Sublessee state that all qualified applicants wil be
considered for employment without regard to race, color, creed or national origin, age or sex.

( c) The Lessee shall furnish to the Agency all information required by the
Agency pursuant to this Section and wil cooperate with the Agency for the purposes of
investigation to ascertain compliance with this Section. . .

(d) The Agency and the Lessee shall, from time to time, mutually agree upon
goals for theemployment, training, or employment and training of members of minority groups.
in connection with performing work with respect to the Facilty.

Section 9.15 Recourse Under This Aereement. All covenants, stipulations,
· promises, agreements and obligations of the Agency contained in this Agreement shall be
deemec: to be the covenants, stipulations, promises, agreements and Obligations of the Agency;
and not of any member, director, offcer, employee or agent of the Agency in such person's
individual capacity, and no recourse shall be had for any reason whatsoever hereunder against

any member, direCtór, offcer, employee or agent of the Agency or any natural person executing
this Agreement on behalf of the Agency. In addition, in the pedormance of the agreements of
the Agency herein contained, any obligation the Agency may incur for the payment of money
shall not subject the Agency to any pecuniary or other liabilty or create a debt of the State or the
City, and neither the State nor the City shall be liable on any obligation so incurred and any such
obligation shall be. payable solely out of amounts payable to the Agency by the Lessee
hereunder.

Section 9.16 Date of A!!reement for Reference Purposes Only. The date of
this Agreement shaH be for reference purposes only and shall not be construed to imply that this
Agreement was executed on the date first above written. This Agreement was delivered on the
Commencement Date..

(Intentionally Left Blank)
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. . IN WITNESS WHEREOF, the Agency has caused its corporate name to be
subscribed unto ths Lease Agreement by its duly authorized Chairan, Vice Chairman,

Executive Director, Deputy Executive Director, General Counselor Vice President for Legal
Mfais and the Lessee has caused its name to be hereunto subscribed by its duly Authorized
Representative, all being done as of the year and day fist above wrtten.

NEW YORK CITY INDUSTRI
DEVELOPMENT AGENCYCL

By:
Maureen P. Babis
Executive Director

12844TH REALTY HOLDING LLC

l-
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STATE OF NEW YORK )
ss.:

COUNTY OF NEW YORK )

On the Æ day of August, in the year two thousand seven, before me, the
undersigned, personally appeared Maureen P. Babis, personally known to me or proved to me on
the basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrument and acknowledged to me that she executed the same in her capacity, and that by her
signatue on the instrent, the individual, or the person upon behalf of which the individual

acted, executed the instruent.

Notary

FRANCES TUFANO
Notary Public, State of New York

No.01TU50a0131
Qualified In Queens County

Commission Expires June 16,_



STATE OF NEW YORK )

)
ss.:

COUN OF NEW YORK. .~
. ." ... 'On the if9. day o~ August, in the year two thousand. seven~before. me,- the'

'" '.-.undersigned,personally. appeared N1Cky Barone; 'personally known to me or- proved' to me on the
basis of satisfactory evidence to. be the individual whose name is subscribed to the within .

instrument and acknowledged' to me that he' executed the same in his ,capacity, and that by his:
..signature on the.,'instrument,theindividualj,.'er the per-son upon behalf of whichtheindividùal,
acted, executed the ,instn,ment.

Jennifer Santo
NotarPublic, State of New York
No.OlSA5065499
Qualified in Kingi; r.ounty .
r.ommi¡:¡:ion Expirp¡: 9 19 I .: h



APPENDICES
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EXHIT A

nescription of the Land

BLOCK 735 LOT 50 ON THE TAX MA OF KIGS COUNTY

.ALL that certain plot, piece or parcel of land, with the buildings and improvements thereon erected,
situate, lying and being in the Borough of BrooklYn, City and State of New York, bounded and '
described as fo.l1ows: . .

BEGING at a point on the southwesterly side of 44th Street, distant 150 feet southeasterly of
the intersection formed by the southeasterly side of 1st Avenue and the southwesterly side of 44th
Street;

RûNG THNCE southwesterly parallel with 1st Avenue, though a par wall, 250 feet;

THNCE southeasterly parallel with 44th Street 75 feet;

THENCE northeasterly parllel with 1st Avenue, 250 feet to the southwesterly side of 44th Street;

. THNCE nortwesterly along the southwestefly side of 44th Street, 75 feet to the point or place ofBEGING. . ,



Exhibit B

PROJECT COST BUDGET

Loan Funds of Lessee and/or

Sublessee
Total

Land and Building Acquisition
New Construction
Fees/OtherSoft Costs

Total

$4,860;000
. b

o
$4,860,000 .

$540,000
200,000
100.000

$740,000

$5,400,000
200,000
100.000

$5,700,000
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Exhibit C

(FORM OF SALES TAX LETTER)

LETTER OF AUTHORIATION FOR SALES TAX EXEMPTION

EXPIRTION DATE: 1, 2008

. ,ELIGIBLE LOCATION FOR CAPITAL IMROVEMENTS;
128 44th Street, Brooklyn, New York

August -- 2007

TO WHOM IT MAY CONCERN

Re: New York City Industrial Development Agency
(2007 Barone Steel Fabricators. Inc.)

Ladies and Gentlemen:

The New York City Industrial Development Agency (the "Agency"), by this notice,
hereby advises you as follows:

1. , The Agency constitutes a corporate governmental.agency and a public benefit

corporation under the laws of the State of New York, and therefore, in the exercise of its
governmental functions, is exempt from the imposition of any New York State or New York City
sales and use tax. As an exempt governmental entity, no exempt organization identification
number has been issued to the Agency nor is one required.

2. Pursuant to a resolution adopted by the Agency on July 23, 2007, and a certain

Lease Agreement, dated as of August 1, 2007. (the "Lease Agreement"), between the Agency and
128 44th Realty Holding LLC, a New York limited liability company (the "Company"), the
Agency has authorized the Company to act as its agent for the acquisition and renovation of an
industrial facility (the "Facility") consisting of the acquisition of an approximately 18,750 square

foot parcel of land and an approximately 21,600 square foot building thereon, and the renovation
of such building, located at 128 44th Street, Brooklyn, New York, all for use in the business as a
fabricator and erector of structural steel for commercial industrial and larger residential buildings
in the New York metropolitan area (the "Project"), for use and occupancy by the Company and
its permitted sublessee, Barone Steel Fabricators, Inc., a New York corporation (the
"Sublessee").

3. In connection with such resolutions, the Lease Agreement and this Letter of

Authorization for Sales Tax Exemption and pursuant to the authority therein granted, the Agency
authorizes the Company to act as its agent in connection with the renovation of the Project and
authorizes the Company to use this Letter of Authorization for Sales Tax Exemption as its agent
only for purpose of (a) purchasing or leasing materials, goods and supplies and (b) purchasing
certain services, solely in connection with the Project, and subject to the scope and limitations
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2.

described in Exhibit A attached hereto. Subject to the provisions of this letter, this agency
appointment includes the power of the Company to delegate from time to time such agency
appointment, directly or indirectly, in whole or in part, to agents, subagents, contractors,

subcontractors, materialmen, suppliers and vendors of the Company and for such paries in turn
to delegate, in whole or in par and from time to time, to such other paries as the Company
chooses provided that any such delegation is limited to the renovation of the Project and any

. such activities are effected, in compliance with the Letter of Authoriation for Sales Tax
Exemption (each par s~designated, hereinafter an "Agent").

4. If the Company, or an Agent appointed directly or indirectly by the Company,

intends to appoint an Agent to act as the Agency's agent for the purpose of effecting purchases
exempt from sales or use tax pursuant to authority of this Letter of Authorization for Sales Tax
Exemption, the Company shall, and shall require and cause each such Agent, to comply with the
required procedures set forth on Exhibit B hereto with respect to the filing by the Agency of New
York State Deparment of Taxation and Finance Form ST-60 "IDA Appointment of Project or

Agent" ("Form ST-60"), a form of which is attached as Addendum A to Exhibit B.

5. As agent for the Agency, the Company agrees that each contract, agreement,

invoice, bil or purchase order entered into by the Company or by .an Agent, as agent for the
Agency for the renovation of the Project, shall include language in substantially the following
form:

"This (contract, agreement, . invoice, bill or purchase order) is being
entered into by 128 44th Realty Holding LLC, a New York limited
liabilty company (or 1 (the "Agent"), as
agent for and on behalf of. the New York City Industrial
Development Agency (the "Agency") in connection with a certain
project of the Agency for the Agent being the acquisition and

renovation of an industrial facility (the "Facility"), consisting of
the acquisition of an approximately 21,600 square foot building,

located on an approximately 18,750 square foot parcel of land at
128.44th Street, Brooklyn, New York, and the renovation of such

. building, all for use in the business as a fabricator and erector of
structral steel forcommercial, industrial, and larger residential

.. buildings in the New York metropolitan area, (the "Project"). The
(purchase, lease, rental, use) of the (matetials, goods, services and
supplies) which are the subject of this (contract, agreement,

invoice; bil or purchase order), which has been entered into with
or presented to (insert name and address a/vendor (the "Vendor"))
shall be exempt from the sales and use tax levied by the State of
New York and The City of New York subject to and in accordance
with the terms and conditions set forth in the attåched Letter of
Authorization for Sales Tax Exemption of the Agency, and the
Agent hereby represents that this (contract, agreement, invoice, bill
or purchase order) is in compliance with the terms of the Letter of
Authorization for Sales Tax Exemption.
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The (Company or Agent) has providèd the Vendor with a copy of
an executed New York State Deparment of Finance Form ST -60
"IDA Appointment of Project or Agent" to evidence that the
Agency has appointed the Agent as its agent. . The Vendor must
retain in its records a copy of the Letter of Authorization for Sales
Tax Exemption, the completed Form ST-60 and the (contract,
agreement, invoice, bil or purchase order) as evidence that the

Vendor is not required to collect sales or use tax in connection with
this (contråct, agreement, invoice, bil or purchase order).

This (contract, agreement, invoice, bil or purchase order) is

nonrecourse to the Agency, and the Agency shall not be dìrectly or
. indirectly or contingently liable or obligated hereunder in any

manner or to any extent whatsoever, and the Agent shall be the
sole pary liable hereunder. By execution or acceptance of this

(contract, agreement, invoice, bil or purchase order), the Vendor
hereby acknowledges and agrees to the terms and conditions set .
forth in this paragraph."

6. The Agency shall have no liability or performance obligations under any contract,
agreement, invoice, bil or purchase order entered into by the Company or any Agent as agent for
the Agency hereunder. The Agency shall not be liable, either directly or indirectly or
contingently, upon any such contract, agreement, invoice, bil or purchase order in any. manner
and to any extent whatsoever, and the Company shall be the sole pary liable thereunder.

7. By execution by the Company of~its acceptance of the terms of this Letter of
Authorization for. Sales Tax Exemption, the Company agrees to accept the terms hereof and
represents and warants to the Agency that the use of this L~tter of Authorization for Sales Tax
Exemption by the Company or by any Agent is strictly for the purposes above stated.

8. Accordingly, until the earlier of (i) the Expiration Date referred to above, (ii) the
completion of the Project as provided in Section 2.2 of the Lease Agreement, (iii) the termination
of the Lease Agreement, or (iv) the receipt by the Company of notice from the Agency of the
termination of this Letter of Authorization for Sales Tax Exemption (in each case as so
terminated, the "Termination Date"), all Vendors are hereby authonzed to rely on this Letter of
Authorization for Sales Tax Exemption (or on a photocopy or fax of this Letter of Authorization

. for Sales Tax Exemption) as evidence that purchases of the Project propert, to the extent
effected by the Company or by an Agent as agent for the Agency, are exempt from all New York
State and New York City sales and -use taxes. Upon the Termnation Date, the agency appointed
by the Agency of the Company and each Agent shall terminate, and (i) the Company shall
immediately notify each Agentin writing of such termination; (ii) the Company shall surrender,
and cause each Agent to surrender; this Letter of Authorization for Sales Tax Exemption
(including any copy or facsimile hereof) to the Agency for cancellation; and (iii) the Company
shall cause each Agent to pedorm all of its obligations as set forth in Exhibit B and in the
Agency Agreement referred to therein.
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9. Notwithstanding any contrary provisions in the Lease Agreement, ten (10) days

prior to the expiration of this Letter of AuthorÍzation for Sales Tax Exemption, the Company
shall surrender, and cause each Agent to surrender, this letter to the Agency for annual renewaL.
The Company and any Agent. may continue to use a facsimile copy of this Letter of
Authorization for Sales Tax Exemption until its stated Expiration Date. Within ten (10) days of
receipt of this Letter of Authorization for Sales Tax Exemption, the Agency shall provide such
annual renewal of the letter to the Company if and to the extent required under the Lease.J\greenient. .

10.
Facility.

The Agency further appoints the Sublessee its agent for purposes of using the

(Intentionally Left Blank)
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5.. .
The signature of a representative of the Company and the Sublessee where

indicated below wil indicate that the Company and the Sublessee - have accepted the terms

hereof.

NEW YORK CIT INDUSTRIL
DEVELOPMENT AGENCY

By:
Maureen P. Babis
Executive Director

ACCEPTED AN AGREED TO BY:

128 44TH REALTY HOLDING LLC

By:
Nicky Barone
President

BARONE STEEL FABRICATORS INe.

By:
Name:
President
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Exhibit A

The Company and each Agent appointed directly or indirectly by the Agency in connection with
the Project shall be entitled to claim an exemption from sales or use tax levied by the State of
New York and The City of New York in connection with the following transactions:

(i) Capital Improvements. With respect capital improvements to the Facility:

(a) purchases of materials, goods, machinery, equipment and supplies that. are
incorporated into and made an integral component par of the Facility;

(b) purchases of materials, goods, machinery, equipment and supplies that are to be
used and substantially consumed in the course of construction or renovation of the Facility (but
excluding fuel, materials or substances that are consumed in the course of operating machinery
and equipment or pars containing fuel, materials or substances where such parts must be
replaced whenever the substance is consumed); and

(c) . leases of machinery and equipment solely for temporary use in connection with
the construction or renovation of the Facilty.

(ii) Personal Propert. None.

(iii) Services. With respect the eligible items identified in (i)(a) above: purchases of freight,
installation, maintenance and repair services required in connection with the shipping,
installation, use, maintenance or repair of such items; provided that maintenance shall mean,
with respect to any of the above categories of propert having a useful life of one year or more,
the replacement of parts (but excluding materials or substances that are. consumed in the
operation of machinery and equipment or pars containing materials or substances where such
pars must be replaced whenever the substance is consumed) or the making of repairs, but shall
'not include maintenance of the tye as shall constitute janitorial services.
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Exhibit B

Form ST-60--Required Procedures

Introduction. Section 874(9) of Aricle 18-A of the General MunicipalLaw and New York.
State Deparment of Taxation and Finance Form ST-60 "IDA Appointment of Project or Agent"
("Form ST -60") require that within thirty (30) days of the date that the Agency or its agent
directly or indirectly appoint a project operator or other person or entity to act as agent of the
Agency for purposes of extending a sales or use tax exemption to such person or entity, the
Agency must file a completed Form ST-60 with respect to such person or. entity. Certain
capitalized terms used in this exhibit shall have the meanings ascribed thereto in the Letter of
Authoriiation for Sales. Tax Exemption.

Required Procedures. In order to comply with the foregoing law and other Agency

requirements, the Company must, and must ensure that its Agents, comply with the following.
procedures. .Failure to follow such procedures may result in the. loss of sales and use tax
exemptions derived from the use of the Letter of Authorization for Sales Tax Exemption in
connection with the Project.

. 1. Agency Agreement. Prior to submitting to the Agency a completed Form-

ST -60 with respect to a proposed Agent, the Company, or its Agents, as applicable, must enter
into an Agency Agreement with such Agent that describes the work to be pedormed and/or the
materials to be provided by such Agentpursuant to a contract (the "Agent's Contract") entered
into in connection with the Project. The Agency Agreement (which may be incorporated ih the

. Agent's Contract) shall include the following provisions substantially in the form below
(instructions are in itiiliCs):

"a) Thed Agent is hereby appointed as an agent of the Agency in connection with the

materials to he provided by such Agent pursuant to a contract between Agent and
¡identif Company or Company Agent) dated, 200_ (the
"Agent's. Contract") for the purposes described in, and subject to the conditions and
limitations set forth in, the Letter of Authorization for Sales Tax Exemption attached as
Exhibit A (attach Letter of Authorization for Sales Tax Exemption from: the Agency to
the Company).

b) Pursuant to the exemptions from sales and use taxes available to the Agent under the
Letter of Authorization for Sales Tax Exemption, the Agent shall avail itself, on behalf
of the Company, of such exemptions when purchasing eligible materials in connection
with the Contract and shall not include such taxes in its Contract price, bid or
reim~ursable costs, as the case may be.

c) The effectiveness of the appointment of the Agent as an agent of the Agency is

expressly conditioned upon the execution by the Agency of New York State Department
of Taxation and Finance Form ST -60 "IDA Appointment of Project or Agent" ("Form
ST-60") to evidence that the Agency has appointed the Agent as its agent (the form of
which to be completed by Agent and the Company and is attached to the Letter of
Authorization for Sales Tax Exemption as Addendum A to Exhibit B).
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d) Agent shall provide a copy of the executed Form ST-60 to each vendor to whom it

presents the Letter of Authorization for Sales Tax Exemption in order to effect a sales
tax exempt purchase. All such purchases shall be made in compliance with the terms,
provisions and conditions of the Letter of Authorization for Sales Tax Exemption.

e) The Agent must retairi for at least six (6) years from the date of expiration of its
Contract copies of (a) the Agency Agreement, (b) all contracts, agreements, invoices,
bils or purchases entered into or made by such Agent using the Letter of Authorization
for. Sales Tax Exemptioni and (c) the executed Form ST-60 appointing the Agent as an

. agent of the Agency and to make sllch records available to the Agency upon reasonable.
notice. This provision shall survive the expiration or termination of the Agency

Agreement.

f) In order to assist the Company in complying with its obligation to file New York State
Deparment of Taxation and Finance Form ST -340 "Annual Report of Sales and Use
Tax . Exemptions Claimed by Project Operator of Industrial. Development
Agency/Authority" ("Form ST -340"), the Agent covenants and agrees that it shall .fie
aiinually with the Company (no later than Januar 15th following each calendar year in
which it has claimed sales and use tax exemptions in connection with the Project a
written statement of all sales and use tax exemptions claimed by such Agent for the
preceding calendar year in connection with the Project and the Facility). If the Agent

. fails to comply with the foregoing requirement, the Agent shall immediately cease to be
the agent for the Agency in connection with the Project (such agency'relationslip being
. deemed to be immediately revoked) without any further action of the paries,. the Agent
shall be deemed to have automatically lost its authority to make purchases as agent for
the Agency, and shall desist immediately from all such activity, and shall immediately
and without demand. return. to the Company or the Agency its copy of the Letter of
Authorization for Sales Tax Exemption issued to the Company by the Agency that is in
the Agent's possession or in the possession of any agent of such Agent.

g). The Agent agrees that if it fails to comply with the requirements for sales and use tax
exemptions, as described in the Letter of AuthorIation for Sales Tax Exemption, it shall
pay any and all applicable New York State sales and use taxes, and no portion thereof
shall be charged or biled to. the Agency or to the Company directly or indirectly, the
intent of the Agency Agreement being that neither the Agency nor the Company shall be
liable for any of the sales or use taxes described above. This provision shall survive the
expiration or termination of the Agency Agreement.

h) The Agent represents and warrants that, except as otherwse disclosed to the Agency,
none of the Agent, the Principals of the Agent, or any Person that directly or indirectly
Controls, is Controlled by, or is under common Control with the Agent:

1. is in default or in breach, beyond any applicable grace period, of its

obligations under any written agreement with the Agency or The
City of New York (the "City"), unless such default or breach has
been waived in writing by the Agency or the City,' as the case may
be;
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n. has been convicted of a misdemeanor related to truthflness and/or

business conduct in the past five (5) years;

11. has been convicted of a felony in the past ten (10) years;

lv. has received formal written notice from a federal, state or local

governmental agency or body that such Person is currently under
investigation for a felony c'iminal offense; or .

v. has received written notice of default in the payment to the City of

any taxes, sewer rents or water charges, which have not been paid,
unless such default is currently being contested with due diligence
in proceedings in court or other appropriate forum.

."Control" or "Controls" shall mean the pow~r.to direct the management and
policies of a Person (x) through the ownership of not less than a majority of its voting securities,
(y) through the right to designate or elect not less than a majority of the members of its
Governing Body, or (z) by contract or otherwise.

"Governing Body" shall mean, when used with respect to any Person, its board of
. directors, board of trustees or individual or group of individuals by, or under the authority of
which, the powers of such Person are exercised.

"Person" shall mean any individual or any entity, whether a trustee, corporation;
general parnership, limited liability company, limited liability parnership, joint stock company,
trust,. estate,. unincorporated orgànization, business association, tribe, fii:m, joint venture,.
governmental authority; governmental instrumentality or otherwise.

i) The appointment of the Agent as agent of the Agency shall expire at the earlier of (i) the. .
expiration of the Agent's Contract, or (ii) the Expiration Date of the Letter of
Authorization for Sales Tax Exemption, unless renewed; provided, however, that the
expiration or termination of the Company's status as agent of the Agency shall result in .
the immediate termination of the Agent's status as an agent of the Agency.

j) The Agency shall be a third pary beneficiary of the Agency Agreement."

2. Complete and Submit Form ST-60 to the Agency. Following the
execution an~ delivery of an Agency Agreement, the Company must submit to the Agency a
Form ST-60 completed with the information required in each of the shaded areas shown on the
example form attached hereto as Addendum A

The Agency requires the Company to submit Form ST-60 electronically. Please
download Form ST -60 via the internet by typing
ww.tax.sÚite.ny.us/pdf/2002lfilln/stlst60 702 fill in.pdf into the address bar of your internet browser
and saving the "fill-in" PDF of the form (using adobe acrobat). The downloaded form may then
be completed electronically, saved and transmitted to the Agency.
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Upon completion of the form by the Agent, the Company must submit the form to the
Agency by emailingittoCompliance(?nycedc.com.

The appointment of such Agent as an agent for the Agency shall be effective upon
execution of the completed Form ST-60 by the Agency. The Agency wil insert the date on
which the Agent is appointed on the date when the Form ST-60 is executed by the Agency. The
determination whether or not to approve the appointment of an Agent by executing the .Form

ST -60 shall be made by the Agency, in its sole discretion. If executed, a completed copy of
Form ST-60 shall be sent to the Company within five (5) business days following such

execution. The Company shall provide a copy of such executed Form ST -60 to the Agent within
five (5) business days afer receipt thereof by the Company.

"'
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Addendum A

FORM ST -60
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Exhibit D

ST -340 Annual Report of Sales and Use Tax Exemptions
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SCHEDULE A

PROJECT COMPLETION CERTIFICATE OF LESSEE AS
REQUID BY SECTION 2.Ud) OF TH LEASE AGREEMENT 

The undersigned, an Authorized Representative (as defined in the Lease
Agreement referred to below) of 128 44th Realty Holding LLC, a New York limited liability
company (the "Lessee"), HEREBY CERTIFIES that this Certificate is being 'delivered in
accordance with the provisions of Section 2.2( d) of that certain Lease, Agreement, dated as of
August 1, 2007 (the "Lease Agreement"), between the New York City Industrial Development
Agency(the "Agency") and the Lessee, and FuTHR CERTIFIES THT (capitalized terms
used but. not. defined herein shall have the respective meanings assigned to such terms in the
Lease Agreement):

and
(i)

specifications
the Project has been completed substantially in accordance with the plans
therefor and the date of completion of. the Project ,was

(ii) except for any Project costs not due and payable or the liability for
payment of which is bèing contested or disputed by the Lessee in good faith, all labor, service,
machinery, equipment, materials and supplies used therefor have been paid for;. .

(iïi) all other facilities necessar in connection with the Project have been
completed and all costs and expenses incurred in connection therewith have been paid;

.,

(iv) the Agency has a good and valid leasehold estate in the Facility, and all
property constituting the Facility is subject to the Company Lease, the Lease Agreement and the
Sublease Agreement, subject only to Permitted Encumbrances;

(v) in accordance with all applicable laws, regulations,. ordinances and

guidelines, the Facility is ready for occupancy, use and operation for its intended purposes;

(vi) this Certificate is given without prejudice to any rights of the Lessee
against third paries existing on the date hereof or which may subsequently come into being and
no Person other than the Agency may benefit from this Certificate; and

(vii) attached hereto are (a) releases of mechanics' liens by the general
contractor and by all contractors and materialmen who supplied work, labor, services, materials
or supplies in connection. with the Project, (b) a certificate of occupancy, ( c) any and all

permissions, approvals, licenses or consents required of governmental authorities for the
occupancy, operation and use of the Facility for the purposes contemplated by the Lease

Agreement, and (d) evidence that all real property taxes and assessments, and payments in lieu of
taxes, if any, due and payable under Section 4.3 of the Lease Agreement in respect of the Facilityhave been paid in fulL. .
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day of

IN WITNSS WHREOF, the undersigned has hereunto set its hand this _'-
128 44TH REALTY HOLDING LLC

By:
Nicky Barone
Member
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SCHEDULE B

.
I.

Ne'N York .city ...
lildustnaIC~vQlapmellt-Age!1EMPLOYMENT & BENEFITS REPORT

For the Fiscal Year July 1,20_ -June 3D, 20_(FY'~
In order to comply with State and Local Law reporting requirements, the Company is. required to complete and return this form to NYCIDA
110 Willam Street, Attention: Compliance, New York, NY 10038 no later than July 15, 20_. PLEASE SEE THE ATTACHED
INSTRUCTIONS AND-DEFINITIONS OF CAPITALIZED TERMS USED ON THIS PAGE.

Please provide your NAICS Code (see http://ww.naics.com/search.htm) ..............................................

If you cannot determine your NAICSCode, please indicate your industry type ....................................

1. Number of permanent Full-Time Employees as of June 30,20_........................................................

2. Number of non-permanent Full-Time Employees as of June 30,20_ ...............................................

3. Number of permanent Part-Time Employees as of June 30, 20_ ...................:.......................,...........

4. Number of non-permanent Part-Time Employees as of June 30, 20_.................,..............................

5. Number of Contract Employees as of June 30, 20_ .............................................................................

6. Total Number of employees of the Company and its Affliates included in Items 1, 2, 3 ~nd 4 ............

For each employee included in this item 6, attach the NYS-45 Quarterly. Combined Withholding, Wage Reporting and Unemployment Insurance
Return for the period including June 30, 20_" .
7. Number of employees included in item 6 above who reside in the City of New york..............................

,8. Do the Company and its Affiliates offer health benefits to all Full-Time Employees? ........................... DYes DNo

Do the Company and its Affliates offer health benefis to all Part-Time Employees? ..................:......... DYes DNo

!:rm~::w.MfllM§Hîm1¡l11ij~Wll,1¡¡l::f.¡M!lamgRg;Mnllillmm:ïl,iül¥:~Æ¡i.H¡ijf.§m1¡1~1¡mtQlgø.1:1tlIijfll1¡lMl¡nijJY:rnMlgls,tilft~1:~1$JfifOjfinm~M

9. Number of employees in Item '6 who are ~Exempt" ..............................................:...............................

10. Number of employees in Item.6 who are "Non-Exempt' .....................................................................

11. Number of employees in item 10 that earn up to $25,000 annually..................................................

12. Number of employees in .item 10 t,hat earn $25,001- $40,000 annually .................................................

13. Number of employees in item 10 that earn $40,001 - $50,000 annually .............................................t.

l!l.m~~ffKM1:JMæIM1ß.¡Hijml.~J6.W:1WlWiIitltlg1~~iji:fimRlilltg-W¡ifgtgjijlt1mtm¡iij~HIUt¡K§Jnm:::::tt:MtM1ti11t1ttti,tttttt1MM1t:MM111i:mMMMM1:mmM1tmMMMM::::~

14. Value of sales and use tax exemption benefits ....,.....................................................,........................ $

15. Valu.e of Commercial Expansion Program ("CEP') benefis....................................................................$

16. Value of Relocation and Employment Assistance Program ("REAP") benefits .....................................$

17a. Were physical improvements made to any Project Location during FY '_ at a cost exceeding 10%
of the current assessed value of the existing improvements at such Project Location?......... ......... ....Dyes DNo

17b. If the Company and/or its Affliates have applied for Industrial and Commercial Incentive Program ("ICIP"
benefits for new physical improvements at Project Location(s) please provide the ICIP application number(s) #

Certification: I, the undersigned, an authorized offcer or principal owner of the Company/AffliatefTenant, hereby certify to the best of my knowledge and belief,
that allinf.ormation contained in this report is true and complete. This form and information provided pursuant hereto may be disclosed to the New York City
Economic Development Corporation ("NYCEDC') and New York City Industrial Development Agency ("NYCIDA") and may be disclosed by NYCEDC and
NYCIDA in connection with the administration of the programs of NYCEDC and/àr NYCIDA and/or theCityöf New York; and, without limiting the foregoing,
such information may be included in (x) reports prepared by NYCEDC pursuant to New York City Charter Section 1301 et. seq., (y) other reports required of
NYCIDA or NYCEDC, and (z)any other reports or disclosure required by law.

Entity Name:

. Signature By: Date:

Name (print): Title:
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SCHEDULE A

°di a Nev.i York City .
lòdustnal DeveloinentAgèrcý DEFINITIO'NS & INSTRUCTIONS

For the Fiscal Year July 1, 20~ - June 30, 20_ (FY .~

"Affilate" is (i) a business entity in which more than fif percent is owned by, or is subject to a power or right of control of, or is
managed by, an entit which is a party to a Project Agreement, or (ii) a business enti that owns more than fify percent of an
entity which is a part to a Project Agreement or that exercises a power or right of control of such entit.

"Company" includes any. entit that is a part to a Project Agreement.

"Contract Employee" is a person who is an independent contractor (i.e.., a person who is not an "employee"), or is employed by
an independent contractor (an entity other than the Company, an Affliate or a Tenant), who provides services at a Project
Location.

"Financial Assistance" is any of the following forms of financial assistance provided by or at the direction of NYCIDA and/or
NYCEDC: a loan, grant, tax benefit and/or energy benefit pursuant to the Business Incentive Rate (BIR) or New York City Public
Utility Service (NYCPUS) program.

"Full-Time Employee" is an employee who works at least 35 hours per week at a Project Location.

"Part-Time Employee" is an employee who works less than 35 hours per week at a Project Location.

"PtojectAgreemenr is any agreement or instrment pursuant to which an entit received or receives Financial Assistance..

"Project Location" is any location (a) with regard to which Financial Assistance has been provided to the Company and/or its
Affliates during the fiscal year reporting period covered by the Employment and Benefits Report, or (b) that is occupied by the
Company and/or its Affliates at which such entites. have employees who are eligible to be reported per the terms of the Project
Agreement with the Company and/or'it Affliates.

"Tenant" is a tenant or subtenant (excluding the Company and its Affliates) that leases or subleases facilties from the Company
or its Affilates (or from tenants or subtenants of the Company. or its Affliates) at any Project Location.. .
ITEM INSTRUCTIONS

11I\T.l.I¡..... . ,::Ig'LT.&lI:'" ",t.llllfJJ_jl.lllrt'ilillií.~!lm:::'.'.....'-'-:~'::~:::::':" ..."...........::;:::.:j:l'_t*~f~UWlm. . .
Each Tenantmustcomplete items 1-5, 15 and 16 on this form with regard to itself and its subtenants and return it to
the Company. The Company must include in its report information collected by the Company from its Affliates and
Tenants. The Company must retain for six (6) years all forms completed by it Affliates and Tenants and at
NYCIDA's request must permit NYCIDA upon reasonable notice to inspect such forms and provide NYCIDA with a
copy of such forms: The Company must submit to NYCIDA copies of this form completed by each Tenant.

1- 4. Items 1, 2, 3 and 4 must be determined as of June 3D, 20_ and must include all permanent and non-permanent
Full-Time Employees and Part-Time Employees at all Project Locations, including, without limitation, those
employed by the Company or its Affliates and by Tenants and subtenants of Tenants at the Project Locations. Do
not include Contract Employees in Items 1,.2,3 and 4.

5. Report .all Contract Employees providing services to the Company and its Affliates and Tenants and subtenants of
Tenants at all Project Locations. .

6-14. Report information requested only with respect to the Company and its Affliates at all Project Locations. For item 6,
report only the permanent and non-permanent Full-Time Employees and Part-Time Employees of the Company and
its Affliates. Do not report employees of Tenants and subtenants of Tenants. Do not report Contract Employees.

9. Indicate the number of employees included in item 6 who are classified as "Exempt, as defined in the federal Fair
Labor Standards Act. Generally, an Exempt employee is not eligible for overtime compensation.

10. Indicate the number of employe.es included in item 6 who are classified as "Non-Exempt", as defined in the federal
Fair Labor Standards Act. Generally, a Non-Exempt employee is eligible for overtime compensation.

14. Report all sales and use tax exemption benefit realized at all Project Locations by the Company and its Affilates
and granted by virte of the exemption authority of NYCIDA or the City of New York. Do not include any sales
and use tax savings realized under the NYS Empire Zone Program or through a 501 (c)3 exemption.

15. Report all CEP benefits received by the Company and its Affliates and any Tenants and subtenants of Tenants at
all Project Locations. CEP is a package of tax benefits designed to help qualifed businesses to relocate or expand

. in designated relocation areas in New York City. For more information regarding CEP, please visit
htt://w.nyc.gov/dof.

16. Report all REAP benefis received by the Company and its Affliates and any Tenants and subtenants of Tenants at
all Project Locations. REAP is designed to encourage qualified businesses to relocate employees to targeted areas
within New York Cit. REAP provides business income tax credits based on the number of qualifed jobs connected
to the relocation of employees. For more information regarding REAP, please visit http://ww,nyc.gov/dof.
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SCHEDULE Ded .
I. . .g,' ~:~Yr~~~~efOp.ffntAgency LOCATION & .C'ONT ACT INFORMATION

For the Fiscal Year July 1, 20_ - June 30, 20_

Eligible Project Location(s):
Please provide the infonnation required below for the location or locations that are receiving benefis.

Project Address Floor Borough Zip Code Type of Benefit (Pot, Sales Tax, etc.

.. Please use additional pages if necessary ..

Please provide below current Project Contact Infonnation:(Please print CLEARLY)

Project Name:

Name: Title:

Address:
-
Phone: Fax: Email:

Signature:

Backup Contact Infonnation:

Name: Title: Phone:
Please mail to:

New York City Industrial Development Agency
Attention: Compliance Department

110 Willam Street
New Yark, NY 10038

OR FAX YOUR RESPONSE TO: (212) 618-5738
QUESTIONS? Please contact the Compliance Helpline at (212) 312-3963 or email

ComplianceReporting~nycedc.com
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SCHEDULE E

(FORM; OF REQUIRD DISCLOSUR STATEMENT)

The undersigned, an authorized representative of , a
. organized and existing under the laws of the State of ,

DOES HEREBY CERTIFY, REPRESENT AN WART to the New York City Industrial
Development Agency (the "Agency") pursuant to (Section 6.1) (Section 9.3) of that certain
Lease Agreement, dàted as of August 1,2007 between the Agency and 128 44th Realty Holding
LLC, a limited liability company organized and existing under the laws of the State of New York
(the "Lease AgreemeIit") THT:

(if being delivered pursuant to 6.1 of the Lease Agreement) None of the surviving, resulting
or transferee entity, any of the Principals of such entity, or any Person that directly or indirectly
Controls, is Controlled by, or is under common Control with such entity:

(if being delivered pursuant to 9.3 of the Lease Agreement) None of the assignee, transferee
or sublessee entity, any of the Principals of such entity, or any Person that directly or indirectly
Controls, is Controlled by, or is under common Control with such entity:

. (1) is in default or in breach, beyond any applicable grace period, of its
obligations under any written agreement with the Agency or the City, unless such
default or breach has been waived in writing by the Agency or the City, as the
case may be; ,

(2) has been convicted of a misdemeanor related to truthfulness and/or

business conduct in the past five (5) years;

(3) has been convicted of a felony in the past ten (10) years;

(4), is currently under indictment for a felony criminal offense, or has

received formal written notice from a federal, state or local governmental agency
or body that it is currently under investigation for a felOny criminal offense; or

(5) has received written notice of default in the payment to the City of

any taxes, sewer rents or water charges, unless such default is then being

contested with due diligence in proceedings in a court or other appropriate forum.

As used herein, the following capitalized terms shall have the respective meanings set forth.
below:

Control or Controls shall mean the power to direct the management and policies of a
Person (x) through the ownership of not less than a majority of its voting securities, (y) through
the right to designate or elect not less than a majority of the members of its board of directors or
trustees or other Governing Body, or (z) by contract or otherwse.
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Governing Body sha.ll mean, when used with respect to any Person, its board of directors,
board of trustees or individual or group of individuals by, or under the authonty of which, the
powers of such Person are exercised.

Person shall mean any entity, whether an individual, trustee, corporation, general
'parnership, limited liability company, limited liability parnership, joint stock company, trust,
estate, unincorporated organization, business association, tribe, firm, join venture, governmental
authority, governmental instrumentality or otherwise. '

Principal(s) shall mean, with respect to any Person that is an entity, the chief executive
offcer, the chief financial offcer and the chief operating' offcer of such entity, or person or
persons holding equivalent positions.

.. IN WITNSS WHREOF, the undersigned has hereunto set. its hand this
, 200_.

day of

(NAM OF CERTIFG ENTITY

By:
Name:
Title:
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Schedule F

Exceptions, ifany, to Section 1.5 (w) of the Lease Agreement:

NONE
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128 44TH REALTY HOLDING LLC

and

NEW YORK CITY
INUSTRIAL DEVELOPMENT AGENCY

COMPANY LEASE AGREEMENT

Dated as of August 1, 2007

New York City Industrial Development Agency
2007 Barone Steel Fabricators, Inc. Project

Afecting the Land generally known by the street address
128 44th Street, Brooklyn, New York 11232

Section 3, Block 735 and Lot 50

in the County of Kings,
City and State of New York

as more particularly described in
Exhibit A to this Lease Agreement

on the Offcial Tax Map of Kings County

Record and Return to:
Hawkins Delafield & Wood LLP

One Chase Manhattan Plaza
New York, New York 10005

Attention: Arhur M, Cohen, Esq.
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COMPANY LEASE AGREEMENT

THIS COMPANY LEASE AGREEMENT, made as of August 1, 2007 (this
"Company Lease"), by and between 128 44TH REALTY HOLDING LLC, a limited liability
company organized and existing under and by virtue of the laws of the State of New York (the
"Company"), having its principal offce at 128 44th Street, Brooklyn, New York 11232, par of
the first part and NEW YORK CITY INDUSTRL DEVELOPMENT AGENCY, a
corporate governmental agency constituting a body corporate and politic and a public benefit
corporation of the State of New York (the "Agency"), duly organized and existing under the
laws ofthe State of New York, having its principal offce at 110 Wiliam Street, New York, New
York 10038, party of the second part (capitalized terms used in this Company Lease and not
defined herein shall have the respective meanings assigned to such terms in the Lease Agreement
referred to below):

WITNESSETH:

WHEREAS, the New York State Industrial Development Agency Act,
constituting Title 1 of Aricle 18-A of the General Municipal Law, Chapter 24 of the
Consolidated Laws of New York, as amended.(the "Enabling Act"), authorizes and provides for
the creation.ofindustrial development agencies in the several counties, cities, vilages and towns
in the State of New York and empowers such agencies, among other things, to acquire, construct,
reconstruct, lease, improve, maintain, equip and furnish land, any building or other improvement,
and all real and personal properties, including but not limited to machinery and equipment,
deemed necessary in connection therewith, whether or not now in existence or under

construction, which shall be suitable for manufacturing, warehousing, research, commercial,

industrial or civic purposes, to the end that such agenCies may be able to promote, develop,
encourage, assist and advance the job opportunities, health, general prosperity and economic
welfare of the people of the State of New York and to improve their prosperity and standard of
living; and

WHEREAS, pursuant to and in accordance with the provisions of the Enabling
Act, the Agency was established by Chapter 1082 of the 1974 Laws of New York, as amended

(together with the Enabling Act, the "Act"), for the benefit of The City of New York (the
"City") and the inhabitants thereof; and

WHEREAS, to accomplish the purposes of the Act, the Agency has entered into
negotiations with the Company and Barone Steel Fabricators, Inc., a corporation duly organized
and existing under the laws of the State of New York (the "Sublessee"), for an industrial
"project" within the meaning of the Act within the terrtorial boundaries of the City and located
on that certain lot, piece or parcel ofland in Section 3, Block 735 and Lot 50, generally known as
and by the street address 128 44th Street, Brooklyn, New York (the "Land") and otherwise
described in Exhibit A - "Description of Land" - attached hereto and made a part hereof; and
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2.

WHEREAS, the Project will consist of the acquisition and renovation of an
industrial facility (the "Facility"), consisting of the acquisition of an approximately 21,600
square foot building, located on an approximately 18,750 square foot parcel ofland at 128 44th
Street, Brooklyn, New York, and the renovation of such building, all for use by the Sublessee in
its business as a fabricator and erector of structural steel for commercial, industrial and larger
residential buildings in the New York metropolitan area, (the "Project"); and

WHEREAS, to facilitate the Project, the Agency, the Company and the Sublessee
. have entered into negotiations to enter into a "straight-lease transaction" within the meaning of
the Act pursuant to the Agency's Industrial Incentive Program in which (i) the Company wil
lease the Facility Realty to the Agency pursuant to this Company Lease, (ii) the Agency wil
sublease its interest in the Facility Realty to the Company pursuant to a certain Lease Agreement,
dated as of even date herewith (as the same may be amended or supplemented, the "Lease
Agreement"), between the Agency and the Company, and (iii) the Company wil sub-sublease
the Facility Realty to the Sublessee pursuant to a certain Sublease Agreement, dated as of even
date herewith, between the Company and the Sublessee (as the same may be amended or
supplemented, the "Sublease Agreement"); and, in furtherance of such purposes the Agency
adopted a resolution on July 23, 2007 (the "Authorizing Resolution"), authorizing the
undertaking of the Project, the acquisition and renovation of the Facility by the Company, the
lease of the Facility Realty by the Company to the Agency, the sublease ofthe Facility Realty by
the Agency to the Company, and the sub-sublease of the Facility Realty by the Company to the
Sublessee; and

WHEREAS, the provision by the Agency of financial assistance to the Company
and the Sublessee through a straight-lease transaction has been determined to be necessar to
induce the Sublessee to remain and expand its operations within the City and not otherwise
relocate the same outside of the City; and if the Agency does not provide such financial
assistance, the Sublessee could not fe~sibly proceed with the Project; and

WHEREAS, the cost of the Project is being financed in par through (i) a loan in
the principal amount of $2,915,000 to be made by SI Bank and Trust (Sovereign Bank) (the
"First Mortgagee") to the Company (the "First Mortgage Loan"), (ii) a loan in the principal
amount of $1,945,000 to be made by Empire State Certified Development- Corporation (the
"Second Mortgagee") to the Company (the "Second Mortgage Loan") and (iii) equity
furnished by the Company and/or the Sublessee and/or the proceeds of additional lending; and

WHEREAS, in order to evidence its obligation to repay the First Mortgage Loan,
the Company will issue to the First Mortgagee a certain mortgage note (the "First Mortgage
Note"), dated the Commencement Date, in the principal amount of the First Mortgage Loan; and

WHEREAS, in order to secure the obligations of the Company to the First
Mortgagee under the First Mortgage Note, the Company and the Agency will grant a first
mortgage on the Facility to the First Mortgagee, subject to permitted encumbrances thereon,
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pursuant to a certain mortgage and security agreement, dated the Commencement Date (as the
same may be amended or supplemented, the "First Mortgage"), from the Company and the
Agency to the First Mortgagee; and

WHEREAS, in order to evidence its obligation to repay the Second Mortgage
Loan, the Company wil issue to the Second Mortgagee a certain mortgage note, to be entered
into at a future date (the "Second Mortgage Note"), in the principal amount of the Second
Mortgage Loan; and

WHEREAS, in order to secure the obligations of the Company to the Second
Mortgagee under the Second Mortgage Note, the Company wil grant a second mortgage on the
Facility to the Second Mortgagee, subject to permitted encumbrances thereon, pursuant to a
mortgage and security agreement, to be entered into at a future date (as the same may be
amended or supplemented, the "Second Mortgage"), from the Company and the Agency to the
Second Mortgagee; and

WHEREAS, the proceeds of the Second Mortgage Loan wil not be available to
the Company on the Commencement Date; and

~

WHEREAS, in order to provide bridge financing for a portion of the anticipated
proceeds of the Second Mortgage Loan, the First Mortgagee has agreed to make an advance to
the Company in the amount of $1,945,000 on the Commencement Date (the "Bridge Loan");
and

WHEREAS, the Bridge Loan is to be evidenced by a certain mortgage note, (the
"Bridge Loan Mortgage Note"), and secured by a certain mortgage and security agreement
dated the Commencement Date, (as the same may be amended or supplemented, the "Bridge
Loan Mortgage"), from the Agency and the Company to the First Mortgagee; and

WHEREAS, the Second Mortgage Loan wil be made for the benefit of the
Company, and the Company and Sublessee wil pay to the First Mortgagee from the proceeds of
the Second Mortgage Loan all amounts owing under the Bridge Loan, and the Bridge Loan
Mortgage wil be satisfied in full; and

WHEREAS, pursuant to this Company Lease, the Company wil lease the
Facility Realty to the Agency;

NOW, THEREFORE, in consideration of the premises and the respective
representations and agreements hereinafter contained, the parties hereto agree as follows

(provided that in the performance of the agreements of the Agency herein contained, any
obligation it may incur for the payment of money shall not subject the Agency to any pecuniary
or other liability nor create a debt of the State or of the City, and neither the State nor the City
shall be liable on any obligation so incurred, but any such obligation shall be payable by the
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Agency solely out of the lease rentals, revenues and receipts payable by the Company under the
Lease Agreement):

ARTICLE I

The Company does hereby lease to the Agency and the Agency hereby leases
from the Company the Land described in Exhibit A attached hereto, including all improvements
thereto (but excluding the Lessee's Property within the meaning of Section 4.1(c) of the Lease
Agreement and any Existing Facility Property released pursuant to Section. 4.2 of the Lease
Agreement), for the term herein provided and for use as provided in the Lease Agreement. It is
the intention of the Company and the Agency that a leasehold estate in all improvements to the
Facility Realty hereafter constructed by the Company shall vest in the Agency as and when the
same are constructed. Accordingly, the Company and the Agency agree that the Agency shall
hold a leasehold estate in all improvements hereafter constructed by the Company to the Facility
Realty (but excluding the Lessee's Property within the meaning of Section 4. 1 (c) of the Lease
Agreement and any Existing Facility Property released pursuant to Section 4.2 of the Lease
Agreement). .

ARTICLEll

The term of this Company Lease shall commence on the Commencement Date
and expire on the earlier of (i) 11 :59 p.m. (New York City time) on June 30, 2033, or (ii) such
earlier or later date as may be provided in accordance with the terms of the Lease Agreement (or
upon such earlier termination ofthe Lease Agreement as provided therein).

ARTICLE il

The sole rental hereunder shall be the single sum of ten dollars ($10), receipt of
which is hereby acknowledged by the Company.

ARTICLE IV

The Company hereby delivers possession to the Agency of the Facility Realty.

ARTICLE V

The Company represents and warrants that the execution and delivery by the
Company of this Company Lease and the performance by the Company of its obligations under
this Company Lease and the consummation of the transactions herein contemplated have been
duly authorized by all requisite action on the part of the Company and will not violate (i) any
provision of law, or any order of any court or agency of government, (ii) the articles of
organization or operating agreement of the Company, or (iii) any indenture, agreement or other
instrument to which the Company is a party or by which it or any of its property is subject to or
bound or be in conflict with or result in a breach of or constitute (with due notice and/or lapse of
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time) a default under any such indenture, agreement or other instrument or would result in the
imposition of any lien, charge or encumbrance of any nature whatsoever on the Facility other
than Permitted Encumbrances. The Company represents and warrants that it has full right and
lawful authority to enter into this Company Lease for the full term hereof The Company
covenants and agrees that, so long as the Lease Agreement shall be in full force and effect, the
Agency shall have, hold and enjoy a valid leasehold estate in the Facility Realty during the term
hereof (subject to Permitted Encumbrances), and the Company shall from time to time take all
necessary action to that end.

ARTICLE VI

. Neither the Agency nor the Company shall assign or transfer this Company Lease

nor sublease the whole or any part of the Facility (except to the extent permitted in accordance
with Section 9.3 of the Lease Agreement), nor subject this Company Lease to any lien, claim,

. mortgage or encumbrance (other than Permitted Encumbrances), in any manner, nor sell, assign,
conveyor otherwise dispose of the Facilty or any part thereof, during the term of this Company
Lease, in any manner, to any Person, except that (i) the Company wil grant a first mortgage lien
of its fee title to the Facility, and the Agency wil grant a first mortgage lien of its leasehold
interest in the Facility under this Company Lease, to the First Mortgagee pursuant to the First
Mortgage; (ii) the Company wil grant a second mortgage lien on its fee title to the Facility, and
the Agency wil grant a second mortgage lien on its leasehold interest in the Facility under this
Company Lease, to the First Mortgagee pursuant to the Bridge Loan Mortgage; (iii) the
Company will grant a mortgage lien on its fee title to the Facility, and the Agency wil grant a
mortgage lien on its leasehold interest in the Facility under this Company Lease, to the Second
Mortgagee pursuant to the Second Mortgage, (iv) the Agency wil sublease the Facility Realty to
the Company pursuant to the Lease Agreement; and (v) the Company wil sub-sublease the
Facility Realty to the Sublessee pursuant to the Sublease Agreement. .

ARTICLE vn

Except for the Lease Agreement, this Company Lease contains the entire
agreement between the parties hereto with respect to the subject matter hereøf and all prior
negotiations and agreements are merged in this Company Lease. This Company Lease may not
be changed, modified or discharged in whole or in part and no oral or executory agreement shall
be effective to change, modify or discharge in whole or in part this Company Lease or any
obligations under this Company Lease, unless such agreement is set forth in a written instrument
executed by the Company and the Agency. No consent or approval of the Company shall be
deemed to have been given or to be effective for any purposes unless such consent or approval is
set forth in a written instrument executed by the Company. No consent or approval of the
Agency shall be deemed to have been given or to be effective for any purposes unless such
consent or approval is set forth in a written instrument executed by the Agency.

527225.2030814 AGMf



6.

ARTICLE VII

All notices; certificates or other communications hereunder shall be suffcient if
sent (i) by return receipt requested or registered or certified United States mail, postage prepaid,
(ii) by a nationally recognized overnight delivery service, charges prepaid or (iii) by hand
delivery, addressed, as follows:

(a) if to the Agency, New York City Industrial Development Agency,
110 Willam Street, New York, New York 10038, Attention: General Counsel, with a copy to the
Executive Director of the Agency at the same address, and

(b) if to the Company, to 128 44th Realty Holding LLC, c/o Barone Steel
Fabricators, Inc., 128 44th Street, Brooklyn, New York 111232, Attention: President, with a
copy to Caruso, Caruso & Branda PC, 7302 13th Avenue, Brooklyn, New York 11228, Attention:
Mark Caruso, Esq.

ARTICLE IX

This Company Lease shall be governed by, and construed and enforced in
accordance with, the laws of the State of New York.

The terms of this Company Lease are and shall be binding upon and inure to the
benefit of the Agency and the Company and their respective successors and assigns.

If any one or more of the provisions of this Company Lease shall be ruled invalid
by any court of competent jurisdiction, the invalidity of such provision(s) shall not affect any of
the remaining provisions hereof, but this Company Lease shall be construed and enforced as if
such ilegal or invalid provision had not been contained herein.

ARTICLE X

This Company Lease shall become effective upon the Commencement Date. It
may be simultaneously executed in several counterparts, each of which shall be an original and
all of which shall constitute but one and the same instrument.

ARTICLE XI

All covenants, stipulations, promises, agreements and obligations of the Agency
contained in this Company Lease shall be deemed to be the covenants, stipulations, promises,
agreements and obligations of the Agency, and not of any member, director, offcer, employee or
agent of the Agency in his individual capacity, and no recourse shall be had for the payment of
any amounts hereunder against any member, director, offcer, employee or agent of the Agency.
In addition, in the performance of the agreements of the Agency herein contained, any obligation
it may incur shall not subject the Agency to any pecuniar or other liability nor create a debt of

527225.2 030814 AGMf



7.

the State or of the City, and neither the State nor the City shall be liable on any obligation so
incurred.

All covenants, stipulations, promises, agreements and obligations of the Company
contained in this Company Lease shall be deemed to be the covenants, stipulations, promises,
agreements and obligations of the Company, and not of any director, offcer, member, employee
or agent of the Company in his individual capacity, and no recourse shall be had for the payment
of any amounts hereunder against any director, offcer, member, employee or agent of the
Company.

ARTICLE XII

The use of the Facility, and all other rights, duties, liabilities and obligations of
the Company and the Agency with respect thereto and including the acquisition and renovation
of the Facility, and the use, operation, leasing and financing of the Facility, not provided for in
this Company Lease, shall be as set forth in the Lease Agreement.

ARTICLE XIII

This Company Lease is and shall be subject and subordinate in all respects to the
Mortgages (as defined in the Lease Agreement) and to such mortgage liens and security interests
so created thereby; provided, however, that nothing in the Mortgages shall impair the Agency's
ability to enforce its rights hereunder against the Company.

The Agency and the Company agree that this Company Lease shall be recorded
by the Company in the appropriate Offce of the Register of The City of New York.

(Intentionally Left Blank)
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IN WITNESS WHEREOF, the Company has caused its name to be subscribed
hereto by its Authorized Representative, and the Agency has caused its corporate name to be
hereunto subscribed by its duly authorized Chairman, Vice Chairman, Executive Director,
Deputy Executive Director, General Counsel or Vice President of Legal Affairs, all being done
as of the year and day first above wrtten.

By:
--

NEW YORK CITY INDUSTRIAL
DEVELOPMENT AGENCY~

By:
Maureen P. Babis
Executive Director
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STATE OF NEW YORK )

)

ss.:
COUNTY OF NEW YORK

.!tJ ~.On the ~ day of August, in the year two thousand seven, before me, the

undersigned, personally appeared Nicky Barone, personally known to me or proved to me on the
basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrument and acknowledged to me that he executed the same in his capacity, and that by his
signature on the instrument, the individual, or the person upon behalf of which the individual
acted, executed the instrument.

£

Jennifer Santo
Notary Public, State of New York
No.01SA5065499
Qualified in KIngR County
rommiRRion ExpirpF: \) I 9 I '2IO



STATE OF NEW YORK )
ss.:

COUNTY OF NEW YORK )

On the -S day of August, in the year two thousand seven, before me, the
undersigned, personally appeared Maureen P. Babis, personally known to me or proved to me on
the basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrument and acknowledged to me that she executed the same in her capacity, and that by her
signature on the instruent, the individual, or the person upon behalf of which the individual
acted, executed the instrument.

FRANCES TUFANO
Notary Public, State of New York

No.01TUS080131
QualiIed In Queens County

CommIssIon expires June 16~



EXHIIT A

Description of the Land

BLOCK 735 LOT 50 ON THE TAX MAP OF KIGS COUNY

ALL that certain plot, piece or parcel of land, with the buildings and improvements thereon erected,
situate, lying and being in the Borough of Brookl)m, .City and State of New York, bounded and
described as follows:

BEGING at a point on the southwesterly side of 44th Street, distant 150 feet southeasterly of
the intersection formed by the southeasterly side of 1st Avenue and the southwesterly side of 44th
Street;

RUNG THENCE southwesterly parallel with 1st Avenue, though a par wall, 250 feet;

THENCE nortwesterly along the southwesterly side of 44th Street, 75 feet to the point or place ofBEG~TIG. .
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128 44TH REALTY HOLDING LLC,
as Sublessor

and

BARONE STEEL FABRICATORS, INC.,
as Sublessee

SUBLEASE AGREEMENT

Dated as of August 1, 2007

2007 Barone Steel Fabricators, Inc. Project

Afecting the Land generally known by the street address
128 44th Street, Brooklyn, New York

Section 3, Block 735 and Lot 50

in the County of Kings,
City and State of New York,

as more particularly described in
Exhibit A to this Sublease Agreement

on the Offcial Tax Map of Kings County

Record and Return to:
Hawkins Delafield & Wood LLP

One Chase Manhattan Plaza
New York, New York 10005

Attention: Arhur M. Cohen, Esq.
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SUBLEASE AGREEMENT

THIS SUBLEASE AGREEMENT, made and entered into as of August 1,2007
(this "Sublease Agreement"), by and between 128 44TH REALTY HOLDING LLC, a limited
liability company duly organized and existing under the laws of the State of New York (the
"Sublessor"), having its principal offce at 128 44th Street, Brooklyn, New York 11356, party of
the first par, and BARONE STEEL FABRICATORS, INC., a corporation duly organized and
existing under the laws of the State of New York (the "Sublessee"), having its principal offce at
128 44th Street, Brooklyn, New York 11356, party of the second part.

WIT N E SSE T H:

WHEREAS, the New York State Industrial Development Agency Act,
constituting Title 1 of Aricle 18-A of the General Municipal Law, Chapter 24 of the
Consolidated Laws of New York; as amended (the "Enabling Act"), authorizes and provides for
the creation of industrial development agencies in the several counties, cities, villages and towns
in the State of New York and empowers such agencies, among other things, to acquire, construct,
reconstruct, lease, improve, maintain, equip and furnish land, any building or other improvement,
and all real and personal properties, including but not limited to machinery and equipment,
deemed necessary in connection therewith, whether or not now in existence or under

construction, which shall be suitable for manufacturing, warehousing, research, commercial,

industrial or civic purposes, to the end that such agencies may be able to promote, develop;
encourage, assist and advance the job opportunities, health, general prosperity and economic
welfare of the people of the State of New York and to improve their prosperity and standard of
living; and

WHEREAS, pursuant to and in accordance with the provisions of the Enabling
Act, the New York City Industrial Development Agency (the "Agency") was established by
Chapter 1082 of the 1974 Laws of New York, as amended (together with the Enabling Act, the
"Act"), for the benefit of The City of New York and the inhabitants thereof; and

WHEREAS, to accomplish the purposes of the Act, the Agency has entered into
negotiations with the Sublessor and the Sublessee (the "Sublessee"), for an industrIal "project"
within the meaning of the Act within the territorial boundaries of the City and located on that
certain lot, piece or parcel ofland in Section 3, Block 735 and Lot 50, generally known as and by
the street address as 128 44th Street, Brooklyn, New York (the "Land") and otherwise described
in Exhibit A - "Description of Land" - attached hereto and made a part hereof; and

WHEREAS, the Project wil consist of the acquisition and renovation of an
industrial facility (the "Facility"), consisting of the acquisition of an approximately 21,600
square foot building, located on an approximately 18,750 square foot parcel ofland at 128' 44th

Street, Brooklyn, New York, and the renovation of such building, all for use by the Sublessee in
its business as a fabricator and erector of structural steel for commercial, industrial and larger
residential buildings in the New York metropolitan area (the "Project"); and

WHEREAS, to facilitate the Project, the Agency, the Sublessor and the Sublessee
have entered into negotiations to enter into a "straight-lease transaction" within the meaning of
the Act pursuant to the Agency's Industrial Incentive Program in which (i) the Sublessor will
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lease the Facility Realty to the Agency pursuant to a certain Company Lease Agreement, dated
as of even date herewith (as the same may be amended or supplemented, the "Company
Lease"), between the Sublessor and the Agency, (ii) the Agency will sublease its interest in the
Facility Realty to the Sublessor pursuant to a certain Lease Agreement, dated as of even date
herewith (as the same may be amended or supplemented, the "Lease Agreement"), between the
Agency and the Sublessor, and (iii) the Sublessor will sub-sublease the Facility Realty to the
Sublessee pursuant to this Sublease Agreement; and, in furtherance of such purposes, the Agency
adopted a resolution on July 23, 2007 (the "Authorizing Resolution"), authorizing the
undertaking of the Project, the acquisition, and renovation of the Facility by the Sublessor, the
lease of the Facility Realty by the Sublessor to the Agency, the sublease of the Facility Realty by
the Agency to the Sublessor, and the sub-sublease of the Facility Realty'by the Sublessor to the
Sublessee; and

WHEREAS, the provision by the Agency of financial assistance to the Sublessor
and the Sublessee through a straight-lease transaction has been determined to be necessar to
induce the Sublessee to remain and expand its operations within the City and not otherwise
relocate the same outside of the City; and if the Agency does not provide such financial
assistance, the Sublessee could not feasibly proceed with the Project; and

WHEREAS, the provision by the Agency of financial assistance to the Sublessor
and the Sublessee through a straight-lease transaction has been determined to be necessary to
induce the Sublessee' to remain and expand its operations within the City and riot otherwise
relocate the same outside of the City; and if the Agency does not provide such financial
assistance, the Sublessee could not feasibly proceed with the Project; and

WHEREAS, the cost of the Project is being financed in part through (i) a loan in
the principal amount of $2,915,000 to be made by SI Bank and Trust (Sovereign Bank) (the
"First Mortgagee") to the Sublessor (the "First Mortgage Loan"), (ii) a loan in the principal
amount of $1,945,000 to be made by Empire State Certified Development Corporation (the
"Second Mortgagee") to the Sublessor (the "Second Mortgage Loan"), and (iii) equity
furnished by the Sublessor and/or the Sublessee and/or the proceeds of additional lending; and

WHEREAS, in order to evidence its obligation to repay the First Mortgage Loan,
the Sublessor will issue to the First Mortgagee a certain mortgage note (the "First Mortgage
Note"), dated the Commencement Date, in the principal amount of the First Mortgage Loan; and

WHEREAS, in order to secure the obligations of the Sublessor to the First
Mortgagee under the First Mortgage Note, the Sublessor and the Agency wil grant a first
mortgage on the Facility to the First Mortgagee, subject to permitted encumbrances thereon,
pursuant to a certain mortgage and security agreement, dated the Commencement Date (as the
same may be amended or supplemented, the "First Mortgage"), from the Sublessor and the
Agency to the First Mortgagee; and

WHEREAS, in order to evidence its obligation to repay the Second Mortgage
Loan, the Sublessor will issue to the Second Mortgagee a certain mortgage note, to be entered
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into at a future date (the "Second Mortgage Note"), in the principal amount of the Second
Mortgage Loan; and

WHEREAS, in order to secure the obligations of the Sublessor to the Second
Mortgagee under the Second Mortgage Note, the Sublessor will grant a second mortgage on the
Facility to the Second Mortgagee, subject to permitted encumbrances thereon, pursuant to a
mortgage and security agreement, to be entered into at a future date (as the same may be
amended or supplemented, the "Second Mortgage"), from the Sublessor to the Second
Mortgagee; and

WHEREAS, the proceeds of the Second Mortgage Loan wil not be available to
the Sublessor on the Commencement Date; and

WHEREAS, in order to provide bridge financing for a portion of the anticipated
proceeds of the Second Mortgage Loan, the First Mortgagee has agreed to make an advance to
the Sublessor in the amount of $1,945,000 on the Commencement Date (the "Bridge Loan");
and

WHEREAS, the Bridge Loan is to be evidenced by a certain mortgage note, (the
"Bridge Loan Mortgage Note"), and secured by a certain mortgage and security agreement,
dated the Commencement Date (as the same may be amended or supplemented, the "Bridge
Loan Mortgage"), from the Sublessor to the First Mortgagee; and

WHEREAS, the Second Mortgage Loan will be made for the benefit of the
Sublessor, and the Sublessor wil pay to the First Mortgagee from the proceeds of the Second
.Mortgage Loan.all amounts owing under the Bridge Loan, and the Bridge Loan Mortgage wil besatisfied in full; and .

WHEREAS, simultaneously with the execution and delivery of this Sublease
Agreement, the Sublessor wil lease the Facility to the Agency pursuant to the Company Lease,
subject to Permitted Encumbrances, and all rights or interests therein or appertaining thereto,
together with all structures, buildings, foundations, related facilities, fixtures and other
improvements existing thereon or therein; and

WHEREAS, pursuant to the Lease Agreement, the Agency has subleased the
Facility Realty to the Sublessor, with the understanding that the Sublessor wil sub-sublease the
Facility Realty to the Sublessee pursuant to this Sublease Agreement; and

WHEREAS, pursuant to Section 4.3 of the Lease Agreement, the Sublessor has
agreed to make certain payments in lieu of real estate taxes with respect to the Land and the
Improvements; and

WHEREAS, this Sublease Agreement is authorized pursuant to Section 9.3 of the
Lease Agreement;

NOW, THEREFORE, in consideration of the premises and the respective
representations and agreements hereinafter contained, the parties hereto agree as follows:
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Section 1. Definitions. Any term not defined herein shall have the meaning

set forth for such term in the Lease Agreement or in Appendix A attached hereto and made a part
hereof

Section 2.
otherwise requires:

Construction. In this Sublease Agreement, unless the context

(a) The terms. "hereby", "hereof', "hereto", "herein", "hereunder" and any
similar terms, as used in this Sublease Agreement, refer to this Sublease Agreement, and the term
"hereafter" shall mean after, and the term "heretofore" shall mean before, the Commencement
Date.

(b) Words of the masculine gender shall mean and include correlative words
of the feminine and neuter genders and words importing the singular number shall mean and
include the plural number and vice versa.

( c) Words importing persons shall include firms, associations, limited liability
companies, partnerships (including limited partnerships), trusts, corporations and other legal
corporations, including public bodies, as well as natural persons.

(d) Any headings preceding the texts of the several Sections of this Sublease
Agreement, and any table of contents appended to copies hereof, shall be solely for convenience
of reference and shall not constitute a part of this Sublease Agreement, nor shall they affect its
meaning, construction or effect.

Section 3. Representations and Warranties by Sublessee. The Sublessee

makes the following representations, warranties and covenants to the Agency and the Sublessor:

(a) The Sublessee is a corporation duly organized, validly existing and in
good standing under the laws of the State of New York, is not in violation of any provision of its
certificate of incorporation or bylaws, has the requisite corporate power and authority to own its
property and assets, to carr on its business as now being conducted by it and to execute, deliver
and perform this Sublease Agreement and each other Project Document to which it is or shall be
a party.

(b) The Sublessee shall remain, throughout the term of this Sublease
Agreement, a corporation organized under the laws of the State of New York (subject to
Section 7 hereof) and in good standing under the laws of the State of New York.

( c) The execution; delivery and performance of this Sublease Agreement and
each other Project Document to which it is or shall be a party and the consummation of the
transactions herein and therein contemplated have been duly authorized by all requisite corporate
action on the part of the Sublessee and wil not violate any provision of law, any order of any
court or agency of government, or the certificate of incorporation or bylaws of the Sublessee, or
any indenture, agreement or other instrument to which the Sublessee is a party or by which it or
any of its property is subject to or bound, or be in conflict with or result in a breach of or
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constitute (with due notice and/or lapse of time) a default under any such indenture, agreement or
other instrument or result in the imposition of any lien, charge or encumbrance of any nature
whatsoever other than Permitted Encumbrances.

(d) There is no action or proceeding pending or threatened by or against the

Sublessee by or before any court or administrative agency that would adversely affect the ability
of the Sublessee to perform its obligations under this Sublease Agreement or any other Project
Document to which it shall be a pary and all authorizations, consents and approvals of
governmental bodies or agencies required to be obtained by the Sublessee as of the

Commencement Date in connection with the execution and delivery of this Sublease Agreement
and each other Project Document to which the Sublessee shall be a pary or in connection with
the performance of the obligations of the Sublessee hereunder and under each of the Project
Documents have been obtained.

(e) The Facility wil constitute a "project" under the Act, and the Sublessee
intends to operate the Facility, or cause the Facility to be operated, in accordance with this
Sublease Agreement and as an Approved Facility and a qualified "project" in accordance with
and as defined under the Act.

(f) The financial assistance (within the meaning of the Act) provided by the

Agency to the Sublessor and the Sublessee through the straight-lease transaction (within the
meaning of the Act) as contemplated by this Sublease Agreement is reasonably necessary to
induce the Sublessee to proceed with the Project.

(g) The transactions contemplated by this Sublease Agreement shall not result
in the removal of any facility or plant of the Sublessee or any other occupant or user of the
Facility from one area of the State to within the City or in the abandonment of one or more
facilities or plants of the Sublessee or any other occupant or user of the Facility located within
the State.

(h) The transactions contemplated by this Sublease Agreement shall not
provide financial assistance in respect of any project where facilities or property that are
primarily used in making retail sales (within the meaning of the Act) of goods or services to
customers who personally visit such facilities constitute more than one-third of the total project
costs and undertaking the Project wil serve the public purposes of the Act by preserving

permanent, private sector jobs or increasing the overall number of permanent, private sector jobs
in the State.

(i) No funds of the Agency shall be used in connection with the transactions
contemplated by this Sublease Agreement for the purpose of preventing the establishment of an
industrial or manufacturing plant or for the purpose of advertising or promoting materials which
depict elected or appointed government offcials in either print or electronic media, nor shall any
funds of the Agency be given hereunder to any group or organization which is attempting to
prevent the establishment of an industrial or manufacturing plant within the State.
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G) This Sublease Agreement and the other Project Documents to which the
Sublessee shall be a party constitute the legal, valid and binding obligations of the Sublessee
enforceable against the Sublessee in accordance with their respective terms.

(k) The Sublessor and the Sublessee are in compliance, and will continue to
comply, with all Federal, State and local laws or ordinances (including rules and regulations)
relating to zoning, building, safety and environmental quality applicable to the Project and the
operation of the Facility.

(I) Except as permitted by Section 9.3 of the Lease Agreement, no Person
other than the Sublessor and the Sublessee is or wil be in use, occupancy or possession of any
portion of the Facility.

(m) The Project will be designed, and the operation of the Facility will be, in
compliance with all applicable Federal, State and local laws or ordinances (including rules and
regulations) relating to safety and environmental quality.

(n) The officers and stockholders of the Sublessee are members of the
Sublessor.

Section 4. Incorporation of Lease Aereement. The Sublessee
acknowledges receipt of a true and complete copy of the Lease Agreement and consents to the
terms thereof All of the terms, conditions and covenants of the Lease Agreement are deemed
incorporated by reference in this Sublease Agreement, with the same force and effect as if each
and every provision thereof Were more fully and at length set forth herein, provided, however,
that only the Sublessor can exercise the option to terminate the Lease Agreement as set forth in

Aricle VIII of the Lease Agreement.

Section 5. Sublease of Facilitv. (a) The Sublessor hereby sub-subleases the

to the Sublessee, and the Sublessee hereby sub-subleases from the Sublessor, the Facility for and
during the term herein provided and upon and subject to the terms and conditions herein set
forth. The Sublessee shall at all times during the term of this Sublease Agreement occupy, use
and operate the Facility as an Approved Facility in accordance with the provisions of the Act and
as a qualified project for the general purposes specified in the recitals to the Lease Agreement.

The term of this Sublease Agreement shall commence on the date of the execution
and delivery of this Sublease Agreement and shall expire at 11:57 p.m. (New York City time) on
June 30,2033 or upon such earlier or later date as may be provided in accordance with the terms
of the. Lease Agreement (or upon such earlier termination of the Lease Agreement as provided
therein) .

(b) During the term of this Sublease Agreement, the Sublessee agrees to pay
sublease rentals to the Sublessor in an amount which wil equal the amounts necessary to pay the
Rental Payments as the same come due under the Lease Agreement. The Sublessor agrees that
any sublease rentals payable pursuant to the preceding sentence of this paragraph (b) shall be
paid directly or for the account of the Agency as provided in the Lease Agreement (and hereby
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directs the Sublessee and the Sublessee agrees to make such payments), except that if the Lease
Agreement requires Rental Payments to be paid otherwise, such sublease rentals shall be paid in
the same manner as so required thereunder.

( c) The Sublessee hereby agrees to be bound by each and every obligation,
term, covenant, condition and agreement of the Lease Agreement by which the Sublessor as
lessee thereunder is bound and hereby assumes all of the Sublessor's obligations and makes all
of the waivers made by the Sublessor under the Lease Agreement as if the Sublessee were the
named Lessee under the Lease Agreement and agrees to keep and perform all of the obligations,
terms, covenants, conditions and agreements of the Lease Agreement and to pay all sums due
under the Lease Agreement on the part of the Sublessor thereunder to be kept and performed and
further assumes all obligations as specifically relate to the Sublessee as are contained in the
Lease Agreement. Those obligations of the Sublessor in the Lease Agreement which are set
forth as surviving the termination of the Lease Agreement shall similarly survive as obligations
ofthe Sublessee and survive the termination ofthis Sublease Agreement.

(d) During the term of this Sublease Agreement, the Sublessee agrees to pay
to the Sublessor, in addition to the sublease rentals referenced in paragraph (b) of this Section 5,

additional sublease rentals in the amounts and at the times as wil enable the Sublessor to satisfy
its obligations with respect to the Loans, including all payments due to (i) the First Mortgagee
pursuant to the First Mortgage, the First Mortgage Note, (ii) the Second Mortgagee pursuant to
the Second Mortgage and the Second Mortgage Note and (iii) the First Mortgagee pursuant to
the Bridge Loan Mortgage and the Bridge Loan Mortgage Note.

Section 6. Nature of Sublessee's Oblieations UnconditionaL. The

SubleSSee's obligations under this Agreement to pay sublease rentals shall be absolute,
unconditionàl and general obligations, and irrespective of any defense or any rights of set-off
recoupment or counterclaim or deduction and without any rights of suspension, deferment,
diminution or reduction it might otherwise have against the Sublessor, the Agency or any other
Person and the obligation of the Sublessee shall arise whether or not the Project has been
completed as provided in the Lease Agreement. The Sublessee wil not suspend or discontinue
payment of any sublease rental due and payable hereunder or pedormance or observance of any
covenant or agreement required on the part of the Sublessee hereunder for any cause whatsoever,
and the Sublessee waives all rights now or hereafter conferred by statute or otherwise to any
abatement, suspension, deferment, diminution or reduction in the sublease rentals due or to

become due hereunder.

Section 7. Dissolution or Mereer of Sublessee: Restrictions on Sublessee.

The Sublessee covenants and agrees that at all times during the term of this Sublease Agreement,
it will (i) maintain its legal existence, (ii) continue to be a corporation subject to service of
process in the State and either organized under the laws of the State, or organized under the laws
of any other state of the United States and duly qualified to do business in the State, (iii) not
liquidate, wind-up or dissolve or otherwise dispose of all or substantially all of its property,
business or assets remaining after the execution and delivery of this Sublease Agreement, and
(iv) not consolidate with or merge into another corporation or permit one or more corporations to
consolidate with or merge into it; provided, however, the Sublessee, without violating the
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foregoing but with the prior written consent (not to be unreasonably withheld or delayed) of the
Agency, may consolidate with or merge into another corporation, or permit one or more
corporations to consolidate with or merge into it, or sell or otherwise transfer all or substantially
all of its property, business or assets to another such corporation (and thereafter liquidate,
wind-up or dissolve or not, as the Sublessee may elect) if, (i) the Sublessee is the surviving,
resulting or transferee corporation, and has a net worth (as determined in accordance with
generally accepted accounting principles) at least equal to that of the Sublessee immediately
prior to such consolidation, merger or transfer, or (ii) in the event that the Sublessee is not the
surviving, resulting. or transferee company (1) the surviving, resulting or transferee company
(A) is solvent and subject to service of process in the State and organized under the laws of the
State, or any other state of the United States, and duly qualified to do business in the State and
(B) assumes in writing all of the obligations of the Sublessee contained in this Sublease
Agreement and all other Project Documents to which the Sublessee shall be a party, (2) the
Sublessee delivers to the Agency an Opinion. of Counsel to the effect that this Sublease
Agreement and all other Project Documents to which the Sublessee shall be a party constitute the
legal, valid and binding obligations of such successor Sublessee and are enforceable in
accordance with their respective terms to the same extent as they were enforceable against the
predecessor Sublessee, (3) in the opinion of an Independent Accountant, such successor

Sublessee has a net worth (as determined in accordance with generally accepted accounting

principles) after the merger, consolidation, sale or transfer at least equal to that of the Sublessee

immediately prior to such merger, consolidation, sale or transfer and (4) delivers to the Agency
the Required. Disclosure Statement as provided in the Lease Agreement, in form and substance
satisfactory to the Agency, provided that if any modification to 'such Required Disclosure

Statement is not acceptable to the Agency acting in its sole discretion, then the Sublessee shall be
in default under this Agreement.. The Sublessee further represents, covenants and agrees that it
is and throughout the term of this Sublease Agreement wil continue to be owned by the same
individuals as shall own the beneficial ownership in the Sublessor.

Section 8. Events of DèfauIt. Anyone or more of the following events shall
constitute an "Event of Default" hereunder:

(a) Failure of the Sublessee to pay any rental under Section 5(b) or 5(d)
hereof that has become due and payable by the terms hereof which results in the occurrence of an
Event of Default under the Lease Agreement;

(b) (i) Failure of the Sublessee to pay any amount (except the obligation
to pay rent under Section 5(b) or 5( d) hereof) that has become due and payable or to observe and
perform any covenant, condition or agreement on its part to be performed under Section 6 or 7
hereunder or with respect to Section 2.4,4.3,4.4,4.6, 4.7, 5.1,6.1, 6.2, 6.3, 6.12, 6.13, 7.6, 8.5,
9.3 or 9.14 of the Lease Agreement and continuance of such failure for a period of thirty (30)
days after receipt by the Sublessee of written notice specifying the nature of such default from
the Agency;

(ii) Failure of the Sublessee to pay any amount (except the obligation to pay

rent under Section 5(b) or 5( d) hereof) that has become due and payable or to observe and
perform any covenant, condition or agreement on its part to be performed with respect to
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Section 4.5 of the Lease Agreement and continuance of such failure for a period of fifteen (15)
days after receipt by the Sublessee of written notice specifying the nature of such default from
the Agency;

(c) Failure of the Sublessee to observe and perform any covenant, condition
or agreement hereunder on its part to be performed (except as set forth in Section 8(a) or (b)
above) and (1) continuance of such failure for a period of thirty (30) days after receipt by the
Sublessee of written notice specifying the nature of such default from the Agency, or (2) if by
reason of the nature. of such default the same can be remedied, but not within the said thirty (30)
days, the Sublessee fails to proceed with reasonable diligence after receipt of said notice to cure
the same or fails to continue with reasonable diligence its efforts to cure the same;

(d) The Sublessee, the Sublessor or any Guarantor shall (i) apply for or
consent to the appointment of or the taking of possession by a receiver, liquidator, custodian or
trustee of itself or of all or a substantial par of its property, (ii) admit in writing its inability, or
be generally unable, to pay its debts as such debts generally become due, (iii) make a general
assignment for the benefit of its creditors, (iv) commence a voluntary case under the Federal
Bankptcy Code (as now or hereafter in effect), (v) file a petition seeking to take advantage of
any other law relating to bankptcy, insolvency, reorganization, winding-up, or composition or
adjustment of debts, (vi) fail to controvert in a timely or appropriate manner, or acquiesce in
writing to, any petition fied against itself in an involuntar case under the Federal Bankrptcy
Code (as now or hereafter in effect), (vii) take any action for the purpose of effecting any of the
foregoing, or (viii) be adjudicated a bankpt or insolvent by any court;

(e) A proceeding or case shall be commenced, without the application or
consent of the Sublessee, the Sublessor or any Guarantor, in any court of competent jurisdiction,
seeking, (i) liquidation, reorganization, dissolution, winding-uy or composition or adjustment of
debts, (ii) the appointment of a trustee, receiver, liquidator, custodian or the like of the Sublessee,

the Sublessor or any Guarantor, or of all or any substantial part of its respective assets, or
(iii) similar relief under any law relating to bankptcy, insolvency, reorganization, winding-up
or composition or adjustment of debts, and such proceeding or case shall continue undismissed,
or an order, judgment or decree approving or ordering any of the foregoing shall be entered and
continue unstayed and in effect, for a period of ninety (90) days, or any order for relief against
the Sublessee, the Sublessor or any Guarantor shall be entered in an involuntary case under such
Bankptcy Code; the terms "dissolution" or "liquidation" of the Sublessee, the Sublessor or any
Guarantor as used above shall not be construed to prohibit any action otherwise permitted by
Section 7 hereof, Section 6.1 of the Lease Agreement, or Section 2.6 of the Guaranty Agreement;

(f) Any representation or warranty made by the Sublessee, the Sublessor or
any Guarantor in (i) the application and related materials submitted to the Agency for approval
of the Project or the transactions contemplated by this Sublease Agreement, (ii) herein or in any
other Project Document, or (iii) any report, certificate, financial statement or other instrument
furnished pursuant hereto or any of the foregoing, shall in any case prove to be false, misleading
or incorrect in any material respect as of the date made; or
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(g) An ."Event of Default" under the Guaranty Agreement. or the Lease
Agreement shall occur and be continuing.

Whenever any Event of Default shall have occurred and be continuing, the
Agency may take any of the same remedial steps with respect to the Sublessee under this
Sublease Agreement as are set forth in Section 7.2 of the Lease Agreement with respect to an
Event of Default thereunder.

Section 9. Sublease Aereement for Benefit of the Aeency. It is understood
and agreed by the paries hereto that this Sublease Agreement is entered into for the benefit of
the Agency (and the Mortgagees in the case of Section 5(d) hereof), and the payments,
obligations, covenants and agreements of the parties hereto may be enforced by the Agency (and
the Mortgagees in the case of Section 5( d) hereof) as if it were a party to this Sublease

Agreement.

Section 10. Recordine. An original of this Sublease Agreement shall be
recorded by the Sublessee subsequent to the recordation of the Lease Agreement in the
appropriate offce of the Register of The City of New York, or in such other offce as may at the
time be provided by law as the proper place for the recordation thereof

Section 11. Miscellaneous. (a) This Sublease Agreement shall inure to the

benefit of the Sublessor, the Sublessee and the Agency (and the Mortgagees in the case of
Section 5( d) hereof), and shall be binding upon the Sublessor and the Sublessee and their
respective successors and assigns.

(b) This Sublease Agreement shall be governed by, and construed in
accordance with, the laws of the State, without regard or giving effect to the principles of
conflicts of laws thereof

( c) The Sublessor and the Sublessee agree that this Sublease Agreement is
subject to and is expressly subordinated to the Lease Agreement, the Company Lease, the
Mortgages and the other Permitted Encumbrances and all extensions, modifications, amendments
and renewals thereof

(d) This Sublease Agreement shall not be assigned, modified, amended,
rescinded, terminated, repealed or cancelled without the prior written consent of the Agency,
provided, however, that no amendment pertaining directly or indirectly to the rights, powers or
privileges of the Mortgagees shall be effective without the consent of the Mortgagees.

(e) The Sublessee shall not seek to recover from the Agency any moneys paid
to the Agency pursuant to this Sublease Agreement, whether by reason of set-off counterclaim
or deduction or for any reason whatsoever. The Sublessee covenants and agrees (w) that

whenever the consent or approval of the Sublessor is required or permitted under this Sublease
Agreement, the written consent or approval of the Agency shall first be obtained before taking
any action or omitting to take any action for which such consent or permission is needed by the
Sublessor; (x) simultaneously to give to the Agency copies of all notices and communications by
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the Sublessee under this Sublease Agreement; (y) that the Agency shall not be obligated by
reason of the assignment of this Sublease Agreement or otherwise to pedorm or be responsible
for the pedormance of any duties or obligations of the Sublessor hereunder; and (z) not to make
any prepayments of rents or other sums due hereunder to the Sublessor unless such prepayments
shall also be simultaneously applied as a prepaymeIit of Rental Payments due or to become due
under the Lease Agreement.

(f) The Sublessee hereby waives the provisions of Section 227 of the New
York Real Property Law or any law of like import now or hereafter in effect.

All notices, certificates or other communications hereunder shall be suffcient if sent by return
receipt requested or registered or certified United Sta.tes mail, postage prepaid, addressed, if to
the Sublessor, to 128 44th Realty Holding LLC, c/o Barone Steel Fabricators, Inc., 128 44th
Street, Brooklyn, New York 11356, Attention: President, with a copy to Caruso, Carso &
Branda PC, 7302 13th Avenue, Brooklyn, New York 11228, Attention: Mark Caruso, Esq., if to
the Sublessee, to Barone Steel Fabricators, Inc., 128 44th Street, Brooklyn, New York 11356,
Attention: President. Copies of any notices delivered to the Sublessor or to the Sublessee shall
also be sent to the Agency at 110 Willam Street, New York, New York 10038, Attention:
General Counsel, with a copy to the Executive Director of the Agency at the same address, to the
First Mortgagee, to SI Bank & Trust (Sovereign Bank),1535 Richmond Avenue, Staten Island,
New York 10314, Attention: Commercial Mortgage Loans, with a copy to Cullen & Dykman,
LLP, 44 Wall Street 19th Floor, New York, New York 10005, Attention: Patricia R. Russo, Esq.,
to the Second Mortgagee, to Empire State Certified Development Corporation, 633 Third
Avenue, 36th Floor, New York, New York 10036, Attention: Chet Sadowski, with a copy to
Certilman, Balin, Adler & Hyman LLP, 90 Merrick Avenue, East Meadow, New York 11554,
Attention: Michael O'Shea, Esq

(g) This Sublease Agreement shall completely and fully supersede all other
prior understandings or agreements, both written and oral, between the Sublessor and the
Sublessee relating to the Facility.

(h) If any clause, provision or section of this Sublease Agreement be ruled
invalid by any court of competent jurisdiction, the invalidity of such clause, provision or section
shall not afect any of the remaining provisions hereof

(i) The Sublessee wil permit the Agency, or its duly authorized agent, at all

reasonable times and upon reasonable prior notice, to enter the Facility but solely for the purpose
of (y) assuring that the Sublessee is operating the Facility, or is causing the Facility to be
operated, as an Approved Facility and a qualified "project" within the meaning of the Act
consistent with the purposes set forth in the recitals to this Agreement and with the pùblic
purposes of the Agency, and (z) determining whether the Facility and/or the use thereof is in
violation of any environmental law, and not for any purpose of assuring the proper maintenance
or repair of the Facility as such latter obligation is and shall remain solely the obligation of the
Sublessee.
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G) This Sublease Agreement shall become effective on the Commencement
Date. It may be simultaneously executed in several counterpars, each of which shall be an

original and all of which shall constitute but one and the same instrument.

(k) It is the intention of the parties hereto that this Sublease Agreement be a

"net lease" and that the (y) portion of the rent set forth in Section 5(b) of this Sublease

Agreement be available for Rental Payments under the Lease Agreement and (z) the portion of
the rent set forth in Section 5(d) of this Sublease Agreement be available to pay the amounts due
under the Loans, and this Sublease Agreement shall be construed to effect such intent.

(I) The parties do hereby expressly waive all rights to trial by jury on any
cause of action directly or indirectly involving the terms, covenants or conditions of this

Sublease Agreement or the Facility or any matters whatsoever arising out of or in any way
connected with this Sublease Agreement.

The provisìon of this Sublease Agreement relating to waiver of a jury trial and the
right of re-entry Qr re-possession shall survive the termination or expiration of this Sublease

Agreement.

(m) The Sublessee shall not make, or suffer to be made, any leases (other than
the Lease Agreement and the Sublease Agreement and subleases made in accordance with
Section 9.3 of the Lease Agreement) or cancel or modify any leases or further assign the whole
or any part of the rents without the prior written consent of the Agency. No lease (other than the
LeaseAgreement and this Sublease Agreement) covering all or any part of the Facility shall be
valid or effective without the prior written approval of the Agency. In respect of any lease, the
Sublessee wil (i) fulfill or perform each and every provision thereof on its part to be fulfilled or
pedormed; (ii) promptly send copies of all notices of default which it shall send or receive
thereunder to the Agency, and (iii) enforce, short of termination thereof, the performance or
observance of the provisions thereof Nothing contained in this Sublease Agreement shall be

deemed to impose on the Agency any of the obligations of the lessor under the leases.

All leases must provide that the Sublessee and its tenant shall, at the Agency's
option, furnish the Agency with an estoppel and attornent letter as to the leases in form and
substance acceptable to the Agency.

The Sublessee wil furnish to the Agency, upon its request therefor, a detailed
statement in writing duly sworn, and covering the period of time specified in such request,
containing a list of the names of all tenants of the Facility and occupants other than those

claiming possession through such tenants, the portion or portions of the Facility occupied by
such tenant and occupant, the rents and other charges payable under the terms of their leases or
other agreements, and the periods covered by such leases or other agreements.

(n) The date of this Sublease Agreement shall be for reference purposes only.
and shall not be construed to imply that this Sublease Agreement was executed on the date first
above written. This Sublease Agreement was executed and delivered on the Commencement.
Date.
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IN WITNSS WHREOF, the Sublessor and the Sublessee have authorized the
execution of this Sublease Agreement, all being done as of the year and day first above written.

128 44TH REALTY HOLDING LLC, as Sublessor

By:~~.(0~L
Ralph arone

Member

BARONE STEEL FABRICATORS, INC., as, .
Sublessee

~
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STATE OF NEW YORK )
ss.:

COUNTY OF NEW YORK ). 'tt
On the ~ day of August; in the year two thousand seven, before me, the

undersigned, personally appeared Ralph Barone, personally known tome or proved to me on the
basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrument and acknowledged to me that he executed the same in his capacity, and that by his

signature on the instrument, the individual, or the person upon behalf of which the individual
acted, executed the instrument.

't ~anto~el~~public, State of New York
No 01SA5065499
Qu'alified in Ki~s Count.y,
Commission Expirf'f: 9 , 9 "2 /0



STATE OF NEW YORK )
ss.:

COUNTY OF NEW YORK )

!JtJ~On the ri day of August, in the year two thousand seven, before me, the

undersigned, personally appeared Nicky Barone, personally known to me or proved to me on the
basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrument and acknowledged to me that he executed the same in his capacity, and that by his
signature on the instrument, the individual, or the person upon behalf of which the individual
acted, executed the instrument.

Jennifer Santo
Notar Public, State of New York
No. OlSA5065499
Qualified in KingR County ') /I
rOmmiRi:ion Expirpi: 9 19 I.¿ 10



APPENDICES
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EXHIIT A

Description of the Land

BLOCK 735 LOT 50 ON THE TAX MA OF KIGS COUNTY

ALL that certain plot, piece or parcel of land, with the buildings and improvements thereon erected,
situate, lying and being in the Borough ofBrookl)r, City and State of New York, bounded and
described as follows: . ,

BEGING at a point on the southwesterly side of 44th Street, distant 150 feet southeasterly of
the intersection formed by the southeasterly side of 1st Avenue and the southwesterly side of 44thStreet; .
RUNG THENCE southwesterly parallel with 1st Avenue, tmough a part wall, 250 feet;

THNCE southeasterly parallel with 44th Street 75 feet;

THENCE northeasterly parallel with 1st Avenue, 250 feet to the southwesterly side of 44th Street;

THENCE northwesterly along the southwesterly side of 44th Street, 75 feet to the point or place ofBEGINING.' .



APPENDIX A

Event of Default shall have the meaning specified in Section 8 hereof.

Land shall mean that certain lot, piece or parcel of land generally known by the
street address 128 44th Street, Brooklyn, New York, as more particularly described in Exhibit A
"Description of the Land" hereto, which is made a párt hereof, together with all easements, rights
and interests now or hereafter appurtenant or beneficial thereto; but excluding, however, any real
property or interest therein released pursuant to Section 6.4 of the Lease Agreement.

Lease Agreement shall mean the Lease Agreement, dated as of even date
herewith, between the Agency and the Sublessor, and shall include any and all amendments
thereof and supplements thereto hereafter made in conformity therewith.

Sublease Agreement shall mean this Sublease Agreement, dated as of even date
herewith, between the Sublessor and the Sublessee, and shall include any and all amendments
hereof and supplements hereto hereafter made in conformity herewith.
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GUARANTY AGREEMENT

From

128 44TH REALTY HOLDING LLC
as Lessee,

and

BARONE STEEL FABRICATORS, INC.,
as Sublessee,

BARFAB STEEL CORP.,
as Corporate Guarantor

And

NICKY BARONE,
an individual residing at

1840 67th Street, Brooklyn, NY 11204

and

RAPH BARONE,
an individual residing at

252 Tennyson Drive, Staten Island, NY 10308

collectively, as Individual Guarantors,

To

NEW YORK CITY INUSTRIAL DEVELOPMENT AGENCY

Dated as of August 1, 2007

2007 Barone Steel Fabricators, Inc. Project
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GUARANTY AGREEMENT

This Guaranty Agreement made and entered into as of the date set forth on the
cover page hereof (this "Guaranty") (capitalized terms not otherwise defined herein shall have
the meanings ascribed to them in the Lease Agreement referred to herein or in Appendix A
attached hereto and made a part hereof), from the Lessee, the Sublessee, the Corporate Guarantor
and the Individual Guarantors indicated on the cover page hereof (the Lessee, the Sublessee, the
Corporate Guarantor and the Individual Guarantors being collectively, the "Guarantors"), to

New York City Industrial Development Agency (the "Agency"), a public benefit corporation
organized and existing under the laws of the State of New York, having its principal offce at 110
Wiliam Street, New York, New York 10038:

WITNESSETH:

WHEREAS, the New York State Industrial Development Agency Act,
constituting Title 1 of Aricle 18-A of the General Municipal Law, Chapter 24 of the
Consolidated Laws of New York, as amended (the "Enabling Act"), authorizes and provides for
the creation of industrial development agencies in the several counties, cities, vilages and towns
in the State of New York and empowers such agencies, among other things, to acquire, construct,
reconstruct, lease, improve, maintain, equip and furnish land, any building or other improvement,
and all real and personal properties, including but not limited to machinery and equipment,
deemed necessary in connection therewith, whether or not now in existence or under

construction, which shall be suitable for manufacturing, commercial, research, industrial or civic
purposes, to the end that such agencies may be able to promote, develop, encourage, assist and
advance the job opportunities, health, general prosperity and economic welfare of the people of
the State of New York and to improve their prosperity and standard ofliving; and

WHEREAS, pursuant to and in accordance with the provisions of the Enabling
Act, the Agency was established by Chapter 1082 of the. 1974 Laws of New York, as amended
(together with the Enabling Act, the "Act"), for the benefit of The City of New York and the
inhabitants thereof; and

WHEREAS, to accomplish the purposes of the Act, the Agency has entered into
negotiations with the Lessee and the Sublessee for a "project" within the meaning of the Act
within the terrtorial boundaries of the City and located on that certain lot, piece or parcel of land
in Section 3, Block 735 and Lot 50, generally known as and by the street address 128 44th Street,
Brooklyn, New York (the "Land"); and

WHEREAS, the Project wil consist of the acquisition and renovation of an
industrial facility (the "Facility"), consisting of the acquisition of an approximately 21,600
square foot building, located on an approximately 18,750 square foot parcel ofland at 128 44th
Street, Brooklyn, New York, and the renovation of such building, all for use by the Sublessee in
its business as a fabricator and erector of structural steel for commercial, industrial and larger
residential buildings in the New York metropolitan area (the "Project"); and
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WHEREAS, to facilitate the Project, the Agency, the Lessee and the Sublessee
have commenced negotiations to enter into a "straight-lease transaction" within the meaning of
the Act and pursuant to the Agency's Industrial Incentive Program, and pursuant thereto, (i) the
Lessee wil lease the Facility Realty to the Agency pursuant to a certain Company Lease
Agreement, dated as of even date herewith, between the Lessee and the Agency (as the same
may be amended or supplemented, the "Company Lease"), (ii) the Agency wil sublease its
interest in the Facility Realty to the Lessee pursuant to a Lease Agreement, dated as of even date
herewith, between the Agency and the Lessee (as the same may be amended or supplemented,
the "Lease Agreement"), and (iii) the Lessee will sub-sublease its interest in the Facility Realty
to the Sublessee pursuant to a Sublease Agreement, dated as of even date herewith (as the same
may be amended or supplemented, the "Sublease Agreement"), and in furtherance of such
purposes, the Agency adopted a resolution on July 23, 2007 (collectively, the "Authorizing
Resolution"), authorizing the undertaking of the Project, the acquisition and renovation.of the
Facility by the Lessee, the lease of the Facility Realty by the Lessee to the Agency, the sublease
of the Facility Realty by the Agency to the Lessee, and the sub-sublease of the Facility Realty by
the Lessee to the Sublessee; and

WHEREAS, the provision by the Ag~ncy of financial assistance to the Lessee
and the Sublessee through a straight-lease transaction has been determined to be necessary to
induce the Sublessee to remain and expand its operations within the City and not otherwise
relocate the same outside of the City; and if the Agency does not provide such financial
assistance, the Sublessee could not feasibly proceed with the Project; and

WHEREAS: the Guarantors are desirous that the Agency enter into the Lease
Agreement with the Lessee and provide financial assistance to the Lessee and the Sublessee as a
"straight-lease transaction" within the meaning of the Act and are wiling to enter into this
Guaranty in order to guarantee to the Agency all payments, obligations, covenants and

agreements of the Lessee under the Lease Agreement, and of the Sublessee under the Sublease
Agreement, and thereby induce the Agency to take such actions;

NOW, THEREFORE, in consideration of the premises, and for other good and
valuable consideration received, the Guarantors do hereby, subject to the terms hereof, represent,

. warrant, covenant and agree, jointly and severally, with the Agency, as follows:
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ARTICLE I

REPRESENTATIONS AN WARTIES OF GUARTORS

Section 1.1. Representations and Warranties of Guarantors. (a) The Guarantors

do hereby represent and waant that: (i) the Lessee is a limited liability company duly
organized, validly existing and in good standing under the laws of the State of New York, has
power to enter into and pedorm this Guaranty and to own its property and assets, has duly
authorized the execution and delivery of this Guaranty by proper action, and neither this
Guaranty, the authorization, execution, delivery and performance hereof, the pedormance of the
agreements herein contained nor the consummation of the transactions herein contemplated will
violate any provision of law, any order of any court or agency of government or any agreement,
indenture or other instrument to which the Lessee is a party or by which it or any of its property
is subject to or bound, or be in conflict with or result in a breach of or constitute (with due notice
and/or lapse of time) a default under any such indenture, agreement or other instrument or any
provision of its articles of organization or operating agreement, or any other requirement of law;
(ii) the Sublessee is a corporation duly organized, validly existing and in good standing under
the laws ofthe State of New York, has power to enter into and perform this Guaranty and to own
its property and assets, has duly authorized the execution and delivery of this Guaranty by proper
action, and neither this Guaranty, the authorization, execution, delivery and performance hereof,
the pedormance of the agreements herein contained nor the consummation of the transactions
herein contemplated wil violate any provision of law, any order of any court or agency of

government or any agreement, indenture or other instrument to which the Sublessee is a party or
by which it or any of its property is subject to or bound, or be in conflict with or result in a
breach of or constitute (with due notice and/or lapse of time) a default under any such indenture,
agreement or other instrument or any provision of its certificate of incorporation or bylaws or
any other requirement of law; (iii) the Corporate Guarantor is a corporation duly organized,
validly existing and in good standing under the laws of the State of New York, has power to
enter into and perform this Guaranty and to own its property and assets, has duly authorized the
execution and delivery of this Guaranty by proper action, and neither this Guaranty, the

authorization, execution, delivery and performance hereof, the performance of the agreements
herein contained nor the consummation of the transactions herein contemplated wil violate any
provision of law, any order of any court or agency of government or any agreement, indenture or
other instrument to which the Corporate Guarantor is a party or by which it or any of its property
is subject to or bound, or be in conflict with or result in a breach of or constitute (with due notice
and/or lapse of time) a default under any such indenture, agreement or other instrument or any
provision of its certificate of incorporation or bylaws or any other requirement of law; and
(iv) each of the Individual Guarantors is subject to service of process in the State of New York,
has power and capacity to enter into and pedorm this Guaranty and to own his respective
property and assets, has duly executed and delivered this Guaranty, and neither this Guaranty,
the execution, delivery and performance hereof, the performance of the agreements herein
contained nor the consummation of the transactions herein contemplated will violate any
provision of law, any order of any court or agency of government or any agreement, indenture or
other instrument to which any of the Individual Guarantors is a party or by which either or any of
his respective property is subject to or bound, or be in conflict with or result in a breach of or
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constitute (with due notice and/ or lapse of time) a default under any such indenture, agreement,
or other instrument, or any other requirement of law.

(b) Except as set forth in the Lease Agreement, none of the Guarantors, or any

Person that directly or indirectly Controls, is Controlled by, or is under common Control with the
Guarantors:

1. is in default or in breach, beyond any applicable grace period, of its

obligations under any written agreement with the Agency or the City, unless such default
or breach has been waived in writing by the Agency or the City, as the case may be;

2. has been convicted of a misdemeanor and/or found in violation of

any administrative, statutory, or regulatory provision in the past five (5) years;

3. has been convicted of a felony, and/or any Cflme related to

truthflness and/or business condu,ct in the past ten (10) years;

has any felony, misdemeanor and/or administrative charges

6. has owned at any time in the preceding three (3) years any property
which, while in the ownership of such Person, was acquired by the City by in rem tax
foreclosure, other than a property in which the City has released or is in the process of
releasing its interest to such Person pursuant to the Administrative Code of the City.

( c) This Guaranty constitutes the legal, valid and binding joint and several
obligation of the Guarantors, enforceable against the Guarantors in accordance with its terms,
except as such enforceability may be limited by bankrptcy, moratorium or insolvency or other
law affecting creditors' rights generally and subject to general rules of equity (regardless of
whether such enforceability is considered in a proceeding at law or in equity).

(d) The assumption by each Guarantor of his or its obligations hereunder wil
result in a direct financial benefit to such Guarantor.
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ARTICLE II

AGREEMENT TO GUARTEE

Section 2.1. Obligations Guaranteed. (a) The' Guarantors hereby
unconditionally and jointly and severally guarantee to the Agency (1) the full and prompt
paymènt of an amount equal to each and all of the rental payments when and as the same shall
become due, required to be paid by the Lessee under the terms of the Lease Agreement; (2) the
full and prompt performance and observance by the Lessee of all of the obligations, covenants
and agreements required to be performed and observed by the Lessee under the terms of the
Lease Agreement; (3) the full and prompt payment of the rental payments under the Sublease
Agreement when and as the same shall become due and payable (excluding the rental payments
under Section 5(d) of the Sublease Agreement); and (4) the full and prompt performance and
observance of all of the obligations, covenants and agreements required to be performed and
observed by the Sublessee under the terms of the Sublease Agreement (thè payments,

obligations, covenants and agreements in this paragraph being collectively referred to herein as
the "Guaranteed Obligations"). The Guarantors further hereby irrevocably and unconditionally

agree, jointly and severally, that upon default in any of the Guaranteed Obligations, the

Guarantors will promptly pay the same or effect the observance of such obligations, covenants
and agreements, as the case may be. All payments by the Guarantors shall be paid in lawful
money of the United States of America. Each and every default in any of the Guaranteed
Obligations shall give rise to a separate cause. of action hereunder, and separate suits may be
brought hereunder as each cause of action arises.

(b) The Guarantors further agree, jointly and severally, that this Guaranty
constitutes an absolute, unconditional, present and continuing guarantee of performance and
payment and not of collection, and waive any right to require that any resort be had by the
Agency to the Agency's rights against any other Person, or to any other right or remedy available
to the Agency by contract, applicable law or otherwise. The respective obligations of the
Guarantors under this Guaranty are direct, unconditional and completely independent of the
obligations of any other Person, and a separate cause of action or separate causes of action may
be brought and prosecuted against any or all of the obligated Guarantors withoutthe necessity of
joining the Sublessee or any other party or previously proceeding with or exhausting any other
remedy against any other Person who might have become liable for the obligations guaranteed
hereunder.

Section 2.2. Obligations UnconditionaL. The respective obligations of the

Guarantors under this Guaranty shall be absolute and unconditional, and joint and several, to the
extent so provided herein, and shall remain in full force and effect until all the Guaranteed
Obligations shall have been paid in full or provided for, and all costs, Agency's fees and
expenses, if any, referred to in Section 2.5 hereof shall have been paid in full, and, to the extent
permitted by law, such obligations shall not be affected, modified, released, or impaired by any
state of facts or the happening from time to time of any event.
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Section 2.3. No Waiver or Set-Off No act of commission ør omission of any

kind or at any time upon the part of the Agency or its successors or assigns, in respect of any
matter whatsoever shall in any way impair the rights of the Agency to enforce any right, power
or benefit under this Guaranty and no set-off counterclaim, reduction, or diminution of any
obligation, or any defense of any kind or nature (other than performance by the Guarantors of
their obligations hereunder), which any Guarantor or any obligor under any of the Project
Documents has or may have against the Agency or any assignee or successor thereof shall be
available hereunder to the Guarantors.

Section 2.4. Events of Default. An "Event of Default" shall exist if any of the
following occurs and is continuing:

(a) . any Guarantor defaults in the payment or performance of any Guaranteed
Obligation for which such Guarantor is obligated and such default continues for more than three
(3) business days after written notice thereof has been given to any or all of the Guarantors by
the Agency;

(b) any Individual Guarantor fails to observe and perform any covenant,
condition or agreement on its par to be performed under. Section 2.6 hereof and such failure
continues for a period of thirty (30) days after receipt by any or all of the Guarantors of written
notice specifying the nature of such default or failure from the Agency;

( c) any or all of the Guarantors fails to observe and perform any covenant,
condition or agreement hereunder on their part to be performed (except as set forth in

Section 2.4(a) or (b) above) and (i) continuance of such failure for a period of thirty (30) days
after. receipt by any or all of the Guarantors. of written notice specifying the nature of such
default or failure from the Agency, or (ii) if by reason of the nature of such default or failure the
same can be remedied, but not within the said thirty (30) days, any or all of the Guarantors fails
to proceed with reasonable diligence after receipt of said notice to cure the same or fails to
continue with reasonable diligence their efforts to cure the same or fails to cure the same within
sixty (60) days of receipt of said notice;

(d) any Guarantor shall (i) apply for or consent to the appointment of or the
taking of possession by a receiver, liquidator, custodian or trustee of itself or of all or a
substantial part of its property, (ii) admit in writing its inability, or be generally unable, to pay its
debts as such debts generally become due, (iii) make a general assignment for the benefit of its
creditors, (iv) commence a voluntary case under the Federal Bankrptcy Code (as now or
hereafter in effect), (v) file a petition seeking to take advantage of any other law relating to
bankptcy, insolvency, reorganization, winding-up, or composition or adjustment of debts,
(vi) fail to controvert in a timely or appropriate manner, or acquiesce in writing to, any petition
fied against itself in an involuntar case under the Federal Bankptcy Code (as now or
hereafter in effect), (vii) take any action for the purpose of effecting any of the foregoing, or
(viii) be adjudicated a bankpt or insolvent by any court;

( e) a proceeding or case shall be commenced, without the application or
consent of any Guarantor in any court of competent jurisdiction, seeking, (i) liquidation,
reorganization, dissolution, winding-up or composition or adjustment of debts, (ii) the
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appointment of a trustee, receiver, liquidator, custodian or the like of any Guarantor or of all or
any substantial part of its respective assets, or (iii) similar relief under any law relating to
bankptcy, insolvency, reorganization, winding-up or composition or adjustment of debts, and
such proceeding or case shall continue undismissed, or an order, judgment or decree approving
or ordering any of the foregoing shall be entered and continue un stayed and in effect, for a period
of ninety (90) days; or any order for relief against any Guarantor shall be entered in an
involuntary case under the Federal Bankptcy Code (as now or hereafter in effect); the terms
"dissolution" or "liquidation" of any Guarantor as used above shall not be construed to prohibit
any action otherwise permitted by Section 6.1 of the Lease Agreement, Section 7 of the Sublease
Agreement or Section 2.6 hereof; or

(f) any representation or warranty made by any Guarantor (i) in the
application and related materials submitted to the Agency for approval of the Project or the
transactions contemplated by this Guaranty, or (ii) herein or by any Guarantor in any other
Project Document, . or (iii) in any report, certificate, financial statement or other instrument
furnished pursuant hereto or any of the foregoing, shall in any case prove to be false, misleading
or incorrect in any material respect as of the date made.

Upon an Event of Default, the Agency shall have the right to proceed first and directly against
any or all of the Guarantors jointly and severally under this Guaranty without proceeding against
or exhausting any other remedies which it may have under the Lease Agreement or any other
Project Document and without resorting to any security held by any other Person.

Section 2.5. Waiver of Notice: Expenses. Each Guarantor hereby expressly

waives presentment, demand, protest and notice of non-payment and further waives notice from
the Agency of its acceptance and reliance on this Guaranty or of any action taken or omitted in
reliance hereon, and of any default by any Guarantor in the Guaranteed Obligations. Each
Guarantor further expressly waives diligence, presentment, demand for payment, protest, and
requirement that any right or power be exhausted or any action be taken against the Lessee or the
Sublessee. Each Guarantor agrees to pay all reasonable costs, fees and expenses (including all
reasonable attorneys' fees and disbursements) which may be incurred by the Agency in
enforcing or attempting to enforce the provisions of this Guaranty following any default on the
part of any or all of the Guarantors hereunder, whether the same shall be enforced by suit or
otherwise.

Section 2.6. Dissolution or Merger of Guarantors. Restrictions on Guarantors.

Each Individual Guarantor agrees that he will not dispose of all or substantially all of his
property, business or assets remaining after the execution and delivery of this Guaranty, except
(i) in an arms' length bona fide transaction with an unrelated party in exchange for fair market
value consideration, (ii) for transfers to members of his immediate family or to trusts for bona
fide good faith estate and gift tax planning purposes, or (iii) as the direct result of an award of
equitable dissolution (or similar award) and/or a settlement agreement concluded in a bona fide
transaction as a result of, or arsing from, a marital dissolution; provided, however, that no

transfers made pursuant to clause (ii) shall be deemed to relieve or otherwise discharge such
Individual Guarantor, or his estate, from any and all duties and obligations hereunder. Further,
each Individual Guarantor, without the prior written consent of the Agency, will not permit the
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sale or other disposition of a controlling interest in the Lessee or the Sublessee (whether by a
single transaction or a series of transactions) to any other persons, corporations or other entities.
Controlling interest shall mean the ownership of 51 % of the beneficial ownership and voting
interest in the Lessee and the Sublessee.

Section 2.7. Benefit and Enforcement. This Guaranty is entered into by the
Guarantors for the benefit of the Agency, and the Agency is entitled to all rights and remedies as
may exist at law or in equity or otherwise in the enforcement of this Guaranty.

Section 2.8. Survival of Guaranteed Obligations. If the Agency receives any

payment on account of the Guaranteed Obligations, which payment or any part thereof is
subsequently invalidated, declared to be fraudulent or preferential, set aside and/or required to be
transferred or repaid to a trustee, receiver, assignee for the benefit of creditors or any other party
under any bankptcy act or code, state or federal law or common law or equitable doctrine or
for any other reason whatsoever, then to the extent of any sum not finally retained by the
Agency, this Guaranty shall remain in full force and effect until the Guarantors obligated with
respect thereto shall have made payment to the Agency of such sum, which payment shall be due
on demand. If the Agency chooses to contest any such matter, the Guarantors obligated with
respect thereto ágree to . indemnify and hold harmless the Agency with respect to all costs
(including court costs and reasonable attorneys' fees) of such litigation.

SectIon2.9. No Subrogation. No payment hereunder by any or all of the
Guarantors shall entitle any or all of the Guarantors by subrogation to the rights of the Agency to
any payment by any other obligor or out of the property of any other obligor, except after
payment and performance in full of the Guaranteed Obligations.
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ARTICLE III

NOTICE OF SERVICE OF PROCESS, PLEADINGS AN OTHER PAPERS

Section 3.1. Service of Process. Each Guarantor represents that it or he is
subject to service of process in the State of New York and covenants that it or he wil remain so
subject so long as any of the Guaranteed Obligations remain unpaid or unsatisfied. If for any
reason any Guarantor should cease to be so subject to service of process in the State of New
York, such Guarantor hereby designates and appoints the President of the Sublessee as its agent
upon whom may be served all process, pleadings, notices or other papers which may be served
upon any Guarantor as a result of any of its obligations under this Guaranty, and if such agent
shall cease to act or otherwise cease to be subjecIto service of process in the State of New York,
each Guarantor hereby irrevocably designates and appoints the Secretar of State of the State of
New York as its agent upon whom may be served all process, pleadings, notices or other papers
which may be served upon such Guarantor as a result of any of its obligations under this
Guaranty; provided, however, that the serving of such process, pleadings, notices or other papers
shall not constitute a condition to any Guarantor's obligations hereunder.

Section 3.2. Notices. Any notice required to be sent to any Guarantor, or any
notice including process, pleadings or other papers served upon any of the foregoing agents shall
at the same time, be sent by facsimile and by registered or certified mail, postage prepaid, to the
Guarantors, at the Guarantors' Notice Address, or to such other address as may be furnished by
any Guarantor to the Agency in writing. Notices wil be deemed to have been received five (5)
Business Days after the mailing thereof

Section 3.3. Consent to Jurisdiction. Each Guarantor irrevocably and

unconditionally (a) agrees that any suit, action or other legal proceeding arising out of this
Guaranty may be brought in the courts of record of the State of New York in New York County
or the courts of the United States, Southern District of New York; (b) consents to the jurisdiction
of each such court in any such suit, action or proceeding; and (c) waives any objection which it
may have to the laying of venue of any such suit, action or proceeding in any of such courts. For
such time as any of the Guaranteed Obligations shall be unpaid in whole, or in part, the
Guarantors' agents designated in Section 3.1 hereof shall accept and acknowledge on the
Guarantors' behalf service of any and all process in any such suit, action or proceeding brought
in any such court. The Guarantors agree and consent that any such service of process upon such
agents and written notice of such service to the Guarantors in the manner set forth in Section 3.2
hereof shall be taken and held to be valid personal service upon the Guarantors whether or not
the Guarantors shall then be doing, or at any time shall have done, business within the State of
New York and that any such service of process shall be of the same force and validity as if
service were made upon the Guarantors according to the laws governing the validity and
requirements of such service in the State of New York, and waive all claim of error by reason of
any such service. Such agents shall not have any power or authority to enter into any appearance
or to fie any pleadings in connection with any suit, action or other legal proceedings against the
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Guarantors or to conduct the defense of any such suit, action or any other legal proceeding
except as expressly authorized by the Guarantors.

Section 3.4. Waiver of Trial by Jury. The Guarantors do hereby expressly

waive all rights to a trial by jury on any cause of action directly or indirectly involving the terms,
covenants or conditions of this Guaranty or any matters whatsoever arising out of or in any way
connected with this Guaranty.
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ARTICLE iv

MISCELLANOUS

Section 4.1. No Alteration Without Consent. No amendment, change,

modification, alteration or termination of the provisions of the Guaranteed Obligations shall be
made which would in any way increase any or all of the Guarantors' obligations under this
Guaranty without obtaining the prior written consent of the Guarantors. No acts or omissions

. recited in Section 22 hereof shall constitute any such amendment, change, modification,
alteration or termination within the meaning of this Section 4.1.

Section 42. Guaranty to Become Effective. The obligations of the Guarantors
hereunder shall arise absolutely and unconditionally on the Commencement Date when the Lease
Agreement shall have been executed and delivered by the Agency and the Lessee and the
Sublease Agreement shall have been executed and delivered by the Lessee and the Sublessee.

Section 4.3. Remedies Not Exclusive. No remedy herein conferred upon or
reserved to the Agency is intended to be exclusive of any other available remedy or remedies,
but each and every such remedy shall be cumulative and shall be in addition to every other
remedy given under this Guaranty or now or hereafter existing at law or in equity. No delay or
omission to exercise any right or power accruing upon any Event of Default, default, omission or
failure of performance hereunder shall impair any such right or power or shall be construed to be
a waiver thereof, but any such right and power may be exercised from time to time and as often
as may be deemed expedient. In order to entitle the Agency to exercise any remedy reserved to
it in this Guaranty, it shall not be necessary to give any notice, other than such notice as may be
expressly required in this Guaranty or otherwise required by law. In the event any provision
contained in this Guaranty should be breached by any party and thereafter duly waived by the
other party so empowered to act, such waiver shall be limited to the particular breach so waived
and shall not be deemed to waive any other breach hereunder. No waiver, amendment, release or
modification of this Guaranty shall be established by conduct, custom or course of dealing, but
solely by an instrument in writing duly executed by the parties thereunto duly authorized by this
Guaranty.

Section 4.4. Entire Agreement: Counterparts. This Guaranty constitutes the
entire agreement, and supersedes all prior agreements and understandings, both written and oral,
other than the Lease Agreement and any other Project Document, between the parties with
respect to the subject matter hereof and may be executed simultaneously in several counterparts,
each of which shall be deemed an original and all of which together shall constitute one and the
same instrument.

Section 4.5. Severability. The invalidity or unenforceability of anyone or more
phrases, sentences, clauses or Sections in this Guaranty contained, shall not afect the validity or

enforceability of the remaining portions of this Guaranty, or any part thereof
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Section 4.6. Release. Upon the payment and satisfaction of all Guaranteed
Obligations and, if applicable, upon payment of the costs, fees and expenses required by
Section 2.5, the Agency shall release in writing the Guarantors from their obligations hereunder
(except as provided in Section 2.8 hereof and except to the extent that any of the Guaranteed
Obligations are stated to survive the termination of the Lease Agreement or the Sublease
Agreement).

Section 4.7. Applicable Law. This Guaranty shall be governed by and
construed in accordance with the laws of the State of New York, without regard or giving effect
to the principles of conflcts of hiWS thereof

. Section 4.8. Successors and Assigns. This Guaranty shall be binding upon,

inure to the benefit of and be enforceable by the parties and their respective successors and

assigns.

Section 4.9. Right of Set-Off Each Guarantor hereby grants to the Agency a

lien and right to set-off for all of its liabilities and obligations under this Guaranty against all the
deposits, credits and property of such Guarantor and any collateral of such Guarantor now or
hereafter in the possession, under the control or in transit to the Agency, and agrees that the same
may be applied against such liabilities and obligations then due, at any time after an Event of
Default has occurred and continues under this Guaranty.

Section 4.10. Date of Guaranty for Reference Purposes Only. The date of this
Guaranty shall be for reference purposes only and shall not be construed to imply that this
Guaranty was executed on the date first above written. This Guaranty was executed and

delivered on the Commencement Date.

(Intentionally Left Blank)
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IN WITNESS WHEREOF, each Guarantor has duly authorized the execution of
this Guaranty as of the date first above wrtten.

12 Y HOLDING LLC,
as

e --
By:

Nicky B rone
Member

FABRICATORS,INC.

4,
By:

Nicky B
President

CORP., as Corporate

RAPH BARONE,
as Individual Guarantor

~cUr ~
NICKY BARONE,
as Indiv' nal Guarantor

.

..
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APPENDIX A

"Event of Default" shall have the meaning assigned to that term in Section 2.4
hereof

"Guarantors' Notice Address" shall mean c/o Barone Steel Fabricators, Inc., 128
44th Street, Brooklyn, N ew York 113 56, Attention: President, with a copy to Carso Caruso &
Branda, 7302 13th Avenue, Brooklyn, New York 11228, Attention: Mark Caruso, Esq.

"Guaranty" shall mean this Guaranty Agreement, dated as of August 1, 2007,.
from the Guarantors to the Agency, and includes any and all amendments hereof and

supplements hereto.

"Lease Agreement" shall mean the Lease Agreement, dated as of even date
herewith, between the Agency and the Lessee, and shall include any and all amendments thereof
and supplements thereto hereafter made in conformity therewith.

"State" shall mean the State of New York.
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STATE OF NEW YORK

SENATE and ASSEMBLY

. Pursuant to the authority vested in us by section 70-b of the Public Officers Law and

upon information. and belief, I, Joseph L. Bruno, Temporary President of the Senate

and I, Sheldon Silver, Speaker of the Assembly, hereby jointly certify that the text of the

proVjsio~s of law',contained in this publication is a correct transcript of the text of such
. 

law asläSt amended as of the date of execution of this certificate, and, in accordance

with S,l;chsection, is entitled to be read into evidence.

Given under .
the Coun
of

This certification is issued for: (title of publication)

~.',-

New York State General Municipal law 

§§850-888, 911-a and 917



Law: GMU

Section 850.
852.
854.
856.
858.
858 -a.
858 - b.

859.
859-a.

85~,-b.

860.
.861.
862.,
862 -a..

864.
866.
868.
870.
872.
874.
876.
878.

.880.
882.
883.
884.
886.

888.

Id; A18-'ATl . General. Municipal
'TITLE i--AGENCIES, ORGANIZATION AN POWERSShort title. .
Policy and purposes of article.
DefiIiitions.
Organization of industrial development agencies.
Purposas and powers of the agency.
Compensation, procurement and. investment.
Equal. employment opportunities.
Financial records. .
Additional prerequisites to the provisions of financial

assi.stance.
Special procedure for the provision of financial

assistance to continuing care retirement' communi ties.
Moneys 0:( the agency..
Notification of budget~
Restrictions on funds of the agency .
Additional restrictions on funds of the agency in

. connection with contjnu~ng care retirement communities.
Bonds of. the agency.
Notes Of . the agency.
~greements of the municipality and state.
State and municipality not liable on bonds Or notes.
Bonds and notes as legal investment.
Tax exemptions:. .
Tax 'contract by the state.
Remedies of bondholders and noteholders.
Actions against the agency.
Termination of the agency.
Conflicts of interest.
Pulic bidding.
.Title . not affected if in part unconstitutional or

ineffective.
Inconsistent provisions in other acts superseded.



Law: GMU Id: 850 General Municipal
S 850. Short title. This chapter may be cited as the "New York State

Industrial Development Agency Act."



Law: ßMU Id: 852 General Municipal
S 852. Policy and purposes of article. It is hereby declared to be. the

policy of this state to promote the economic welfare, recreation
. opportunities .and prosperity of its inhabitants and to actively promote,
attract, encourage and develop recreation, economically sound commerce
and industry. and economically sound projects identified and called for
to implement a state heritage area management plan as provided in title
G of the parks,. reèreation and historic preservation .l~w through
governmental action for the purpose of preventing unemploYment and
economic deterioration by the creation. of . industrial development
agencies whlch are hereby declared to. be governmental. agencies and.
instrumentalities and to grant to such industrial development agencies
the rights and powers provided in thi~ article.
It is hereby further declared to be the policy of this state ,to

protect and promote the health of the inhabitants of this state by the
conservatiÒn, protection and improvement of the natural and cultural or
historic resources and environment and to' control land, sewer, water,
air, noise or general environmental pollution derived from the operation
of industrial, manufacturing, warehousing, commercial, recreation, horse'
racing facilities, railroad facilities and research facilities and to
,grant such. industrial development agencies the rights and powers
provided by this article wi th respeGt to industrial pollution contrql
facilities. . .

It . is hereby further declared to be the policy of. this state to
protect and promote the health of the ,inhabitapts of this state and to
increase trade through promoting the development of facilities to
provide recreation for the citizens of the state and to attract tourists
from other '$tates.
The use of all such rights and powers is a public purpose essential to

the public interest, and for which public funds may be expended~



Law: 'GMU Id: ,854: General, Municipal
,S 854. Definitions. As used in this act, unless the context otherwise

requires:
(1) "Agency" - shall mean an Industrial Development Age,ncy created

pursuant to this act.
(2) "Bonds" shall mean the bonds, notes, interim certificates and

other obligations issued by the agency pursuant to this act.
(3) "Municipality" -. shall mean any county, city, village, town or

Indian. reservation in the state.
* (4) "Project" shal;i mean, any land, a.ny building or other

improvement, and all real and personal properties located. within the
state of New York and within or partially within and partially outside

. the municipality for whose benefit the agency. was.. created, including,
but not limited to, machinery, equipment and. other 'facilities deem~d
necessary or desirable in connection therewith, or. incidental . thereto,
. whether or not. now in existence .or' under construction, which shall be
suitable .for manufacturing, warehousing, research, civic, commercial or
industrial purposes or other economically sound purposes 'identified and
called for .to implement. a state' designated urban culturçil park
management plan as provided, in title Gof the parks, re.creation and
historic preservation law' arid which may include or mean an industrial
pollution control facility, a recreation facility, educational orcultural facility, a horse racing facility, a railroad facility, ä
continuing care retirement community, or a civic facility,. provided,
however, that, of agenöies governed by tnis articie, only agencies
created for the benefit of a county and the agency created for the
benefit of the city of New York shall proyide financial assistance in
any respect to. a continuing care retirement community, and proyi4ed,
however, no agency shall provide financial assistance in respect.of any
project partially Qutsidethe municipality. for whose benefit the agency
was created without the 'prior consent. thereto by the goverring body or
bodies of all the other municipali ties in which any part of the proj ect
is, or is to be, located. Where a project is located partially within
and partially outside the municipality for whose penefit .the agency was
created, the portion of the project outside the .municipality must becontiguous with the portion of the project inside the municipality.
Provided further, that no agency shali provide financial assistance for
any proj eat where the proj ect applicant has. any agreement to.
subsequently.contract with a municipality for the lease or purchase of
such project or project facility.
* NB Effective untii July 1, 2007
,* (4) "Project" shall mean any land, any building or other

improvement, and all real and personal properties located within the.state of New York and within or outside or partially within and
partially outside the municipality. for whose benefit the agency was
created, including, but not limited to, machinery, equipment and other
facilities deemed necessary or desirable in connection therewith, or
incident~l thereto, whethe:i or not now in existence or under
construction, which shall be suitable' for manufacturing, warehousing,
research, commercial or ind~strial purposes or other economically sound
purposes identified and called for to implement a state designated urban
cui tural park management plan as provided in title G of the parks,
recreation and historic preservation law and which may include or mean
an industrial pollution control facility, a recreation facility,
educational or cultural facility, a horse racing facility or a railroad



facility~ provided, however, no agency shall use its funds in respect. of
any project wholly or partiaiiy ,outside the municipality for. whose
benefit the agency was created without the prior consent thereto by the
governing ,body or bodies of all the other municipalities in which a part
or parts of the project 'is, or is tö be, ,located.

* NB Effective July 1, 2007 .
(5). "Governing body" shall mean the board or body in which the

general legislative powers of the municipality are vested.. .
. (6) "Mortgage" - shall mean a mortgage or other security device.
(7) "Revenues" - shall mean aii rents, revemies, fees, i:hargès and

other sources of income derived by the agency from the leasing, sale or
other disposition of a project or projects.

(8) "Industria), polluti'on control facility"--shall mean any equipment,
improvement, structure or facili ty or any land and any building,
structure, 'facility or othe;i improvement thereon, or any combination
thereof, and all.real and personal property deemed necessary therewith,.
which if. within any city are not of a character or nature then or
formerly furnished or supplied 'by the city, having to do witA or the end
purPose of. which is the control, abatement or prevention of land, sewer,
water, air, noise or general environmental pollution deriving from the
opera tion. of industrial, manufacturing, warehousing, commercial,
recreation and research, facilities, including, but not limited, to any
air pollution control facility, noise abatement facility, water
management facility, waste. water collecting system, waste water
treatment works, sewage treatment works system, sewage treatment system
or solid waste disposal facility. orsîte.

(9) "Recreation facilitY"-'-shallmean any facility for the use of th.e
general public as spectators or participants in recreation activities,
including but not limited to skiing, golfing, swimming, tennis, iceskating or ice hockey facilities, together with all buildings,
structures, machinery, equipment, facilities and appurtenances thereto
which .the. agency may deem necessary, useful or desirable in connection
,with the construction, improvement or operation of any such. tacility,.
including overnight accommodations' and other facilities incidental
thereto' and facilities that may permit the use of recreation facilities
by the general public, as participants in recreation activities, butshaii not include facilities for automobile or horse racing or other
similar activities.

(10) "Horse racing facility"--shall mean any facility .for the use of
the general public for purpose of conducting pari-mutuel wagering,

. licensed by the state racing and wagering board, as of January first,
nineteen hundred seventy-seven, except non-profit racing' associations,
including buildings, structures, machinery, eqUipments, facilities and
appurtenances thereto, the construction, reconstruction, acquisition
and/or improvement of which shall have been approved by the state racing
and 'wagering board, and which the agency may deem necessary, useful or
desirable in connection with the construction, improvement or 'operationof such racing facility. .

(11) ¡'Railroad facility"--shall mean, but shall not be limited to,
,railroad rights-of-way, beds, bridges, viaducts; tracks, switches and
rolling stock and any other attendant structure" equipment, facility or
property necessary or appropriate to railroading conducted in
conjunction with industrial, commerical, manufacturing, recreational or
warehousing operations; provided, however, that (i) no agency shall
.itself operate a railroad facility for freight or passenger service, but
may lease or otherwise make such facility available to an operator,



subject to an agreement for the maintenance and 9peration of such
.facility for freight or passenger service, provided that passenger
service does not constitute the primary purpose of the railroad
facility; (ii) prior to undertaking any project involving acquisition,
construction, reconstruction~ improvement, maintenance, .eqUipping or
furnishing' of a raïlroad facility, an agency shall submit its planE! for
the . proposed projec't to the commissioner of transportation; the
commissioner shall, within, sixty days of his rec'e!Ìpt of the proposal,
submit an analysis of the financial' and operational feasibility of the
propoßed project, along with any reGommendations for modification for
improvïng the project's viability, 'to. the agency, the governor, the
commissioner of commerce, . the temporary president of the. 'senate, the
speaker of the assembly and the governing body of. the municipality in
which the agency is located; and (iii) , no agency shall. enter into any.
contract for the acquisition, construction, reconstruction, improvement,
maintenance, equipping, br furnishing of a railroad facility until
fift~en days after the submission of the analysis and recommendations of
the commissioner of transportation, or seventy-five days after
submission. of the agency's plan to the commissioner, whichever is
eàrlier.

(12) "Educational or cultural facility"--shall mean any facility
identified and cailed for to implement a state designated heritage àrea
manage~ent plan as provided in title G 'of the parks, recreation and
historicprese.rvation law, that is open to the public at large as
participants in educational and cultural activities including but not
limited to theaters, museums, exhibitions and festival and interpretive'
facilities~ together with buildings, structures, machinery, equipment,
. facilities and appurtenances thereto which the agency may deem
. necessåry, useful or desirable in connection with the cçmstruction,
improvement or operation of any such. facility, ,including overnight
accommodations and other facilities incidental thereto and faci¡ities
that may permit the use of' educational or cultural facilities by the
general public.

* (13). "civic facility" - shall qiean any facility which shall be owned
or occupied by a not-for-profit corporation organized and existing under
the laws of this state or authorized t~ conduct activities in this
state. Such facilities shall not include convention centers, housing
facilities~ dormitories for educational institutions or roads,
buildings, water systems, sewer systems, or 'any public facility for use
by a municipality in the performance of its governmental. functions or
medical facilities which are 'predominately used for the delivery of
mediqal services, except that such facilities shall include habilitation
centers and hospices.

* NB Repealed July 2, 2007
* NB There are 2 sb (1;3)' s
* (13) "civic faGility" - shall' mean any facility which shall be owned

or occupied by a not-for-profit corporation organized and existing under
the laws of this state or authorized to conduct activities in this
state. Such facilities shall not include convention centers, housing
facilities, dormitories for educational institutions or roads,
buildings, water systems, sewer systems, or any public facility for use
by a municipality in the performance: of its governmental functions or
medical facilities which are predominately used for the delivery of
medical services, except that such facilities shall incltide habilitation
centers and hospices.
Notwithstanding the limitations contained in the preceding sentence, a



civic faciiíty project may include: (a) dormitories tor educational
institutions; (b) fåcilities as defined in article twenty-eight of the
public health law; and. (c) housing facilities primarily designed to. be
occupied 'by individuals sixty years of age or older provided that the
total cost of such projects as provided for in paragraphs (a), (b), and
(c) herein does not exceed twenty million dollars. Nothing in this
article shall be deemed to wai ve any applicable requirement. for an
operating facility. certificate, consent or any other approval as
provided by law.

* NB Repealed July 1, 2007
* NB There are 2 sb (13)' s
(1-i) "Financial assistance" - shall meantheproce~ds of bonds issuedby an agency, straight~leases, or exemptions from taxation claimed by a

project occupant as a result. of ,an agency taking title, possession or
control (by lease, license or otherwise) to the property or equipment of
such proj ect occupant or of such proj ect occupant acting as an agent of
an agency.

(15) "Straight-lease transaction" - shall mean a transaction in which
an agency takes title, possession or control (by lease,. license or
otherwise) to the property or equipment of a project occupant, entitling
such property or equipment to be exempt from taxation according to the
provisions of section eight hundred seventy-four of this article, and nofinancial assistance in the form of the proceeds of bonds issued by the
agency is provided to the proj ect occupant.

(16) "Affected tax jurisdiction" shall mean any municipality or
school district, in which a proj ect is located, which will fail to
receive real property tax payments, or other tax payments.which would
otherwise be due, except for the tax exempt status of an agency involved
in a proj ect .

. (17) "Payments in lieu of taxes" - shall mean any payment made to an'.
agency, or affected tax jurisdiction equal to the amount, or a portion
. of, real property taxes ,or other taxes, which would have been levied by
or on behalf of an affected tax jurisdiction if the project was not tax
exempt by reasbn of agency involvement. . .

(18) "Highly distressed area" shall mean (a) .a census tract or
tracts or block' numbering areas or areas or such census tract or block
numbering area contiguous thereto which, according to the most recent .
census data available, has:

(i) a poverty rate of at least twenty percent for the year to which
the data relates or at least twenty pe.rcent of households receivingpublic assistance; and .

(ii) an, unempioyment rate of at least 1.25 times the statewide
unemployment .r~te for the year to which the data relates; or

(b) a city, town, village or county within a city with a population of
one million or more for which: (i) the ratio of the full value property
wealth, as determined by the comptroller for the year nineteen hundred
ninety, per resident to the statewide average full value property wealth
per resident; and (ii) the ratio of the income per resident; as shown in
the nineteen hundred' ninety census to the .statewide average income per
resident; 'are each fifty-five percent or less of the statewide average;
or

(c) an area which was designated an empire zone pursuant to article
eighteen-B of this chapter.

(19) "Continuing care retirement community" - shall mean any facility
that has been granted a certificate of authority pursuant to article
forty-six or forty-six-A of the public health law and is established to



'provide, pursuant to continuing care retirement contracts approvedpursuant to article forty-six of the public health' law, or
fee-for-service continuing care contracts approved pursuant to article.
.forty-six-A of the public health law, a c9mprehensive,cohesive living
arrangement for the elderly, and certified by the commissioner of,
health, that (i) has been ,approved for the issuance of industrial
development agency bonds by the continuing care retirement community
council pursuant to section forty-six hundred four-a of the', public
health law except that paragraphs band g of sUbivision two of section
forty-six hundred four-a of the public health law shall not apply to a
continuing care retirement community granted a certificate of authority
'pursuant. to article forty-six-A of the, public health law and (ii) . is a
not~for-profit corporatiòn as defined in section one hundred two of the
not-for-profit corporation law that is (a). eligible for. tax-exempt
financing under section forty-six hundred four-a of the public .health
law and this chapter and (b) is exempt from taxation pursuant to section
50l(c) f3) of the federal internal revenue code; exGept that "continuing
care retirement ,'community" shall not, include a facility granted a
certificate of authority upon applicatìon of a state or local government
applicant.



Law: GMU Id: 856 General, Municipal
S 856 . O~ganization of industrial development agencies. 1. (a) Upon

the establ,ishment of an industrial development agency by special aèt .. of
the legislature, the governing body of the municipality for whose
benefit such agency is established shall file within six months after
the. eff~ctive date of the special act of .the legislature establishing
such agency or before the first day. of July, Ilineteen hundred.
sixty-nine, whichever date shall be later,. in the office of the
secretary of state, a certificate setting forth: (1) the date of passage
of the spec:ial act establishing the agency; (2)' the name of the. agency;
(3) the. names of. the members and their terms of office, specifying which
member' is the chairman; and (4) facts establishing the need for the
establishment of an agency in such municipality.

(b) Eve~ s~ch agency shall be perpetual in duration, except that if
(1) such certificate is not filed with the secretary of state within six
months after the, effective date of the special ,act of the legislature
establishing such agency or before the first day ,of . July, nineteen
hundred sixty-nine, whichever date shall be later;'.or if (2) at the
expiration of ten years sUbsequent to the effective date of the special
act, there shaii be putstanding no bonds or other . obligations
theretofore issued by such agency or by . the . municipality for or in
behalf of the agency A then the corporate existence of such agency shall
thereupon terminate and it shall thereupon be deemed to be and shall be
dissolved. . .
. ' (c) 'On or before March first of each year, the secretary of state
shall prepare a 'list of agencies which failed to file a certificate in
accordance with provisio;ns of paragraph (a) of this subdivision within
tae preceding calendar year and transmit a copy of such list to. Ëhe
state comptroller and' the commissioner of the department. of economic
, development. On or before March first of each year the commissioner of
the department of economic development shall prepare. a list of agencies
which have dissolved pursuant to paragraph (b) of this subdivision or
have ceased to exist pursuant to section eight hundred eighty-two of
this chapter and shall transmit a copy of such list to the statecomptroller. ..
2. An agency shall be a corporate governmental agency, constituting a

public benefit corporation. Except as. otherwise provided 'by special act
of the iegislature,. àn agency shall consist of not less than three nor
more than seven members who shall be appointed by ~he governing body of
each muni~ipality and who shall serve at the pleasure of the appointing
authority. Such members may include representatives of local government,
school boards, organized labor and business. A member shall continue to
hold office until his' successor is appointed and has qualified. The
governing body of each municipality shall designate the. first chairman
a;nd file with the secretary of state a certificate of appointment or
reappointment of, any member. Such members shall receive no compensation
for their' services but shall be entitled to the necessary expenses,
including traveling expenses, incurred in the discharge of their duties.
3. A majority of the members of an agency shall constitute a quorum.
4. Anyone or more of the members of an agency maybe an official or

an ,employee of the municipality. In the event that an official or an
employee of the municipality shall be appointed as a member of the
agency, acceptance or retention of such appointment shall not be deemed
a forfeiture, of his municipal office or employment, or incompatible
therewith or affect his tenure or compensation in any way. The term of



office of a membr of an agency who is an official or an employee of :the
municipali ty when appóinted as a member thereof by. special act of. the
legislature creating the industrial development agency shall terminate
at the expiration of the term of his municipal' office.



Law: GMU Id: 858 General Municipal
S 858. PurPoses and powers of the agency. The purposes o£ the agency

shall be to promote, 'develop, encourage and assist in the acquiring,
constructing, reconstructing, improving, maintaining,. equipping and
furnishtng industrial, .manufacturing, warehousing, commercial, research
and recreatibnfacilities including industrial pollution, control
facil,ities, . educational or cultural fElcilities, railroad facilities,
horse racing facilities and ,continuing care retirement. communities,
provided, however, thåt,. of agencies governed by this article, only
agencies' . created for the benefit of a county and the agency created for
the benefit of the city of. New York shall be a~thorized to provide
financial assistance in any respect to a continuing care retîrement ,
,community, and thereby advance .the job opportunities, health,. general
prosperity and economic welfare of the people of the state of New York
and to improve their recreation opportunities, prosperity, and standard
of living; and to carry out the aforesaid purposes, each agency shall
have 'the following powers:

(1) To sue and be sued;
(2). To have a seal and alter the same at pleasure;
(3) To acquire, hold and disPQse of personal property for its

corporate purposes;
(4) To acquire by purchase, -grant, lease, gift, pursuant to the

provisions of the eminent domain procedure law, or otherwise and to use,
real property or rights or easements therein necessary for its corporate
purposes in compliance with the local zoning and planning regulations
and shall take into consideration regional and local comprehensive land
use plans and state designatedheri tage area management plans, and to
sell, convey, mortgage, lease, pledge, exchange or otherwise dispose of
any such property in. such manner as the agency shall determine. In the
Case of railroad facilities, however, . the phrase to use real property or '
rights or easements. therein shall not 'be interpreted to include
operation by the agency of rail service upon or in conjunction with such
facilities.

(5) To make by-laws for the management and regulation of its affairs
and, subject to agreements with its bondholders, for the regulation of
the use of a proj ect or. proj ects .

(6) With the consent of the municipality, to use agents, employees and
facilities of the municipality, paying the municipality its agreed
proportion of the compensation or costs; ,

(7) To appoint officers, agents and employees, to prescribe their
qualifications and to fix their compensation and tö pay the same out of
funds of the agency;

(8) (a) To . appoint an attorney, who may be the counsel of the
municipality, and to fix the attorney's compensation for services which
shall be payable to the attorney, and to 'retain and employ private
consultants for professional and .technical assistance and advice;

(b) An attorney acting as bond counsel for a project must file with
the agency a written statement in which the attorney identifies each
party to the transaction which such attorney represents. .If bond counsel
provides any legal services to parties other than the agency the written
statement must describe the nat~re of legal services provided by. such
bond counsel to all parties to the transaction, including the nature. of
the services provided to the agency.

(9) To make contracts and leases, and to execute all instruments
necessary or convenient to or with any person, firm; partnership or



corporation, either public or private; . provided, however, that 'any
extension of an exi~ting contract, lease or other agreement entered .into
by an agency with respect to a project shall be guided by the provisionsof this article; .

(10) To acquire, construct, reconstruct, lease, improve, maintain,
equip or furnish one or more proj ects ;

(11) To accept gifts, grants, loans, or contributions from, and enter
into contracts or other transactions with, the United States and the
state or any agency of either of them, any municipalitý, any public or
private corporation or any other legal entity, and to use any ~uch
gifts, grants, loans or . contributions for any of its corporate purposes;

(12) To borrow money and to issue bonds and. to provide for the rights
of the holders thereof;

(13) To grant options to renew any lease with respect to any proj ect
or projects and .to grant options to buy any project at such price as the
agency may deem desirable;

(14) To designate the depositories of its money either within or
without the state;

(15) To enter into agreements requiring payments in lieu of taxes.
Such agreements shall be in writing and in addition to other terms shall,
contain: the amount due annually to each affected taX jurisdiction (or a
formula by which the amount due can be calculated); the name and address
of the person, office or agencr to which payment shall be delivered, the
.date on w~ich payment shall be made, and the date on which payment shall
be considered delinquent if not paid. Unless otherWise agreed by the
affected tax jurisdictions, any such agreement shall provide that
payments in lieu. of . taxes . shall be allocated among affected tax
jurisdictions. in proportion to the amount of real property tax and other
taxes which would have been received by each affected tax jurisdiction
had the project not been tax exempt due to the status of the agency
involved in the project. A copy of any such agreement shall be delivered.
to each affected tax jurisdiction within fifteen days of signirig the
agreement. In the absence of any' such written agreement, payments in
lieu of taxes made by an agency shall be allocated in the same
proportions as they had been prior to January first, nineteen hundred
ninety-three for so long as the agency's activities render a project
non-taxable by affected tax jurisdictions;

(16) To establish and re-establish its fiscal year; and
(17) To do all things necessary or convenient to carry out its

purposes and exercise the powers .expressly given in this title.



Law: GMU I~: BS8-A General Municipal .
S 8S8-a. Compensation, .procurement and investment. 1. The

of an officer or full-time employee of the agency (but
part-time employees çr consultants, including accountants;
bond counsel to the agency) shall not be contingent on the
financial assistance by an agency.
2. The provisions of section one hundred four-b of this chapter shall'

be applicabìe to the procurement of goods and services paid for by an
agency for i is own use and account.'

3 ~ . The provisions of sections ten and eleven of this chapter shall be-
applicable to deposits and' investments of funds for an agency's own use
and account.

compensation
not including
a ttorneys and '
granting, of



Law: GMu Id: 8S8,-B General MunicipaT .
S 8S8-b. Equal employme~t opportunities. 1. Each ~gency shall ensure

,that all employees and applicants 'for employment. are afforded equal
empioyment opportun:ity without discriminatipn. .
2. Except as is otherwise provided by collective 'bargaining contracts

or agreements, new employment opportunities, created as a, result of
projects of the agency shall be listed ,with ,the New York state
,department of labor community services division, and with the
administrative entity of_ the service delivery. .area created by thefederal job training partnership act (~.L. No.' 97-300) in which the
project ts. located. Except. as is otherwise provided by collective.
bargaining contracts or agreements, sponsors of ,projects shall agree,
where practiçable, to first consider persons eligible to participate in
the federal job tràining partnership (P.'L: No. 97-300) programs who
shàii pe. referred 'by administrative entities of service delivery areas
created pursuant to such act or by the community, services division' of
the department of labor for such such new employment opportunities.



.Law: GMU Id:859 General Muhicipal
S 859. Financial records., 1. (a) Each agency shall maintain' books and

records in such form as may be prescribea by the state comptroller.
(b) Within ninety days following, the close of' iti fiscal year, each

agency or authority shall prepare a financial statement for that fiscal
year in such form as may pe prescribed by the .state . comptroller. Such
statement shall be audited within such ninety day period by an
independent certified public accountant in accordance with government
accounting standards established by the United States general accounting
office~ . The audited financial. statement shall include supplemental
schedules 'listing 'all straight-lease transactions and bonds and notes
issued~ outstanding' or retired during the applicable açcounting period
whether or .not. such bonds, notes' or transactions are considered
obligations of the agency. For each issue of bonds or notes such
schedules shall provide the name of each project financed with proceeds
of each issue, and whether the project occupant is a not-for-profitcorporation, the name and address of each ownero£ each project, the
estimated amount of 'tax exemptions authorized for each proj ect, the
purpose for. which each bond or note was issued, date of issue, interest
rate at ißsuance and if variable the range of inter~st rates applicable,
maturity date, federal tax status of each issue, and. an estimate of the
number, of jobs created' and retained by each project. For each
straight-lease transaction, such schedules shall provide the name of
each project, and whether the project ,occupant is a not-for-profit
corporation, the. name and address of each oWner of each project" the
estimated amount of tax exemptions. authorized . for each .project,. the
purpose for .which' each. transaction was made, the'method of financial.
assistance utilized by the. project, other than ,the tax exemptions
claimed by the project and an estimate of the number of jobs created and
retained by each proj ect .

(c) Within thirty days af.ter completion, a copy of the audited
financial statement shall be transmitted to the c6mmissione~ of the
department of economic development, the state comptroller and the
governing body of the municipality for whose benefit the agency was
created.

(d) An agency with no bonds or notes issued or outstanding and no
projects 'during the applicable accounting period may apply to the state
comptroller for a waiver of the required audited financial statement.
Application shall be made on such form as the comptroller may prescribe .
. (e) If an agency or authority shall fail to file or substantially
complete, . as determined by the state çomptroller, the financial
statement required by this section, the state comptroller shall provide
notice to the agency or authority. The notice shall state the following:
. (i) that the failure to file a financial statement as required is a. violation of this section, or in the case of an insufficient financial
statement, the manner in which the financial statement submitted is
deficient;

(ii) that the agency or authority has thirty days to comply with this
section or provide an adequate written explanation to the comptroller of
the ag~ncy' s or authority's reasons for the inability to comply; and

(iii) that the agency's or authority's failure to provide either the
required financial statement or an adequate explanation will result in
the notification of the chief executive officer of the municipality for
whose benefit the agency or authority was created of the agency's
noncompliance with this section. Where such agency or authority has



failed to file the required statement" the comptroller shall
additionally notify the agency or authority that continued faiIure to
file the required statement may result in loss of. the agency,' s or
authority's authority to provide exemptions from state taxes.

(iv) If an agency or, authority after thirty days has failed to file
the required statement or the explanation in the maner required by
subpáragraph ,(i) of this paragraph, or provides an. insufficienteXplanàtion,the comptroller shall notify the chief executive officer of
the munic~pality for whose benefit the agency or authority was created
and the agency of the agency's or authority's noncompiiance' with this
section. Such notice from, the state comptroller shall further delineate
in what respect the agency or authority has failed to 'comply with thissection. If the agency or authority has, failed to file the required
statement, the notice shall additionally state that continued .failure to
. file the required statement may result in. loss of the, agency's . or
authority's authority to provide exemptions from state taxes..

(v) If, thirty days after notification of the chief executive officer
of the municipality for whose benefit the agency or authority. was
ereated of the agency's or authority's noncompliance, the agency or
authority fails to file the required statement~ . the comptroiler shàll
notify the chief executive officer of the municipality for whose benefit
that agency or authority was created and the agency or authority that if
such report is not provided within sixty days, that the agency or
authority will no longer be authorized to provide exemptions from statetaxes. .

(vi) If, sixty days after the notification required by subparagraph
(v) of this paragraph, the comptroller has not received the required
statement, the agency or authority shall pot. offer tinancial assistance
'which provides exemptions from state taxes until such financial
statement is. filed and the comptroller shall so notify the agency or
authority and the chief executive officer of the municipality for whose
benefit the agency was created. Provided, however,. that nothirig
contained in this .paragraph shall .be deemed to modify the terms of any
existing agreements.

(f) Within thirty' days after completion, a copy of' an audited
financial statement which contains transactions of or bonds or notes of

'civic facilities as defined in paragraph (b) of subdivision thirteen of
section eight hundred fifty-four of this article, shall be transmitted
by the agency to the commissioner of health, the chair of the senate
finance committee, the chair of the assembly ways and means committee,
the chair of the senate health 'committee and the chair of the assemblyhealth committee. .
2. On or before September first of each year" the commissioner of the

department of economic development shall prepare and submit to the
governor, speaker of the assembly, majority leader of the senate, and
the state comptroller, a report setting forth a summary of the
significant trends in operations and financing by agencies and
authori ties;, departures from acceptable practices by agen,cies and
authorities; a compilation by'type of the bonds and notes outstanding; a
compilation of all outstanding straight-lease transactions; an estimate
of the total number of jobs created and retained by agency or authority
proj ects; and any other information which in the opinion of the
commissioner bears upon the _discharge of the statutory functions of
agencies and authorities. .
3. On or before April first, nineteen hundred ninety-six, the

commissioner shall submit to the director of the division of the budget,



. the. 'temporary president of. the senate,. the speaker of the assembly,. the
chairman of the senate finance, committee, the chairman of the assembly
ways and means committee, the chairman of the senate local government
committee, the chairman of the senate committee on commerce,. economic
development and. small business, the chairman of the assembly committee
on commerce, industry and economic . development,. the chairman of the
assembly local. governments, committee and the chairman of the assembly
real 'property taxation committee an . evaluation of the activities of
industrial ,development agencies and authorities in the. state prepared by
an ' entity independent of the department. Such evaluation shall identify'
the effect of agençies and authorities on: (a) job creation and
retention in the state, including the types of jobs created and
retained; (b) the value of tax, exemptions provided by such agencies and
aùthorities; (c) the value of payments received in lieu of taxes
received by ~unicipalities and school districts as a result of projects
sponsored by such entities; (d) a summary of the. types of, proj ects that
received financial assistance; (e) a summary of the types of financial
assistance provided by the agencies and authorities; (f) a summary of
,Griteria for evaluation of projects used by agencies and authorities;
(g) a summary of tax exemption policies of agencies and authorities;/ and
(h). .such other factors as. may be relevant to an assessment. of the

performance of such agencies and authorities in creating and retaining
job opportunities for residents of the state. Such evaluation shall also
assess the process . by which agencies and aut:hori ties gran.t exemptions
from state taxes and make recommendations for the most efficient and
effective proced~res for the use 'of such exemptions. Suchevaltiation
shall :further include any recommendations for change.s in laws governing
the operations of industrial development agencies and authorities which
would enhance the creation and retention of jobs in the state.



. Law: GMU. Id: 8S9-A General Munièipal
S 8S9-a. ,Additional prerequisites' to the provisions of financial

assistance. Prior to providing any financial assistance of more than one
hundred thousand dollars to any project, the agency must comply with the
following. prerequisites:

i. The agency must adopt a resolution describing the proj ect and the
financial assistance that the agency is contemplating with respect to
such project. Such àssistance shall be consistent with the uniform tax
exemption policy adopted by~the agency pursuant to subdivision four of
section eight hundred seventy-four of this chapter, unless the agency
has followed 'the, procedures for deviation from such policy specified in
paragraph (b) of such ,subdivision. ' .

2. The agency must hold a public hearing with respect to the project
and the proposed financial assistance being contemplated by the agency .Said public hearing shall be held in a city, town or village where the
project proposès to locate.. At said public hearing, interested parties
shall be provided reasonable opportunity, both orally and in writing, topreserittheir views with respect to the proj ect .

* 3. The agency muGt give at least thirty days published notice of
said public hearing and shall, at the same time, provide notice of such
hearing to the chief executive officer of each affected tax jurisdictionwithin which the project is located. The notice of hearing. must state
the time and place of the hearing, contain a general, functional
description of the project, describe the prospective location of the
project, identify ,the initial. owner, operator or manager of the project
and generally describe the financial ~ssistance contemplated by the
.agency with respect to ,the proj ect, and provide an opportunity for the
public to review the' project application, 'which shall include an
analysis of the costs and benefits of the proposed project.

* NB Effective until July i, 2007 .
* 3. The agency must give at least ten days published notice of said

pubiic hearing arid Ghall, at the same time, provide notice of such
hearing to the chief executive officer of each affected tax jurisdiction
within which the project is located. The notice of hearing must state
the time and place of the hearing, contain a general, functional
description of the. project, describe the prospective location of' the
project, identify the initial owner, operator or manager of the project
. and generally describe the financial assistance contemplated by the
agency with respect to the proj ect . '

* NB Effective July i, 2007



Law: GMU Id: 859-B General Municipal .
S S59-b~ Special procedure for the proviGion of financial assistance

to continuing care. retirement communities. 1. Any applicant for
financing of a continuing care retirement community shall present a
completed application ,for a certificate of authority and documentation
establishing the continuing care retirement community council i s approval
of that application, pursuant to article' forty-six of the public healthl~w. .

2. If requested by the agency, the applicant shall present an analysis
dealing with any of the issues iclentified in paragraph (ar . of
subdivision four of section eight hundred seventy-f.our of this article.,

3. Applicants shall present the financial ~ feasibility study, including
a financial forecast . and market study, and the analysis of, eco~omiq
costs and benefits required: by article' forty-six of the. public healtnlaw.' .

4. Any information presented by the. applicant pursuant to subdivisions
one, two and three of this sectiqn shall be. made available at the time
~equired for published notice of the pùblic hearing required by section
eight hundred fifty-nine-a of this 'article.. The 'agency shall make such,
information available during regular office hours in at least two
locations, at least . one of which shall be in the city~, town or village
wit~in which the proposed project is located. Such notice shall include
a statement indicating the location and times of availability of the
information required by this section. .
5. The industrial development agency may require .the applicant.. to.

provide any additional information which it requires in order to meetthe purposes of this .article.



Law: GMU Id:' 860 General Municipal,
S 86.0.. Moneys. of the agency., The agency. shall. have power to. contract

with the holders of any of its ,bonds or notes as to the custody,
collection, securing, investment and payment of any moneys of the agency'or any moneys held in trust or. otherwise for the payment of bonds or
notes or in ,any way to secure bonds or notes and to carry out any such
contract. MoIieys held in trust or otherwise for the payment of bonds .or
'notes or in any way to secure bonds ,or notes and deposits of such moneys
maybe secured in the same. manner as moneys of the agency, and all banks
and trust companies are authorized to gi ve such security for such
deposi ts .



Law: GMU Id: 861 General Municipal
S 86LNotification of budget. Each agency shall mail or deliver to.

the chief executive officer and the governing body of the municipality
for. whose benefit the. agency was established and make available for
public inspection and commenti ts proposed budget for. the forthcoming.
fiscal year, no later than twenty business. days before adoption. At. such
time, the agency shall. file its proposed budget with the clerk of the
municipality for whose benefit the agency was established. Such proposed
budget shall contain detailed estimates in writing of the amount of
revenues ~o be - received and expendi tures to be made during the forth
coming fiscal year. Following its consìderation of the èomments
received, the agency may revise its budget accordingly and shall file
the revised budget with the clerk of the municipality. .



Law: GMU Id:' 862 'General Municipal.
* S 862. Restrictions on funds of the agency'- i.. No financial

assistance of the agency shall be used in respect of any project i'f the
completion thereof would result in the removal of a facility or plant of
th~ project occupant from' one area of the state to another area of the
state or in the abandonment of one or more plants or facilities of the
project occupant located within, the state, provided, however, that
nei ther restriction shali apply if the agency shall determine on the
basis of the application before it that. the project ts reasonably
necessary to discourage the project occupant from, removing such other
plant or facility to a location, outside. the state or is reasonably
necessary to preserve the competitive position of. the project occupantin its respective industry. ' .
. 2. (a) Except as provided .in paragraph (b) of this subdivision, no
financial assistance of the agency shall be provided ~n respect of any
project. wherefacillt~es or '-property ttiat are primarily used in making
retail sales to customers who personally visit such facilities
constitute ~ore than one~third of the total project cost. For the

. purposes of this article, retail sales shall mean: (i) sales by a
registered vendor under a:iticle twenty-eight of the tax law primarily.
engaged in the retail sale of, tangible personal property, as defined in
subparagraph (i) of paragraph four of subdivision (p) of section eleven ~
hund~ed one of the tax law; or (ii) sales of a service to .such
. customers. Except, however, that tourism destination projects and
projects operated by not-for-profit corporations shall not be prohibited,
by. this, subdivision. For the purpose of this paragraph, "toiirism
destination" shall me.an a location or facility which'is likely to
attract a significant number of visitors from outside the economic
development regiqn. .as .established by section two hun~red thirty of the
economic development law, in which the project is located. .

(b) Notwithstanding the 'provisions of paragraph (a) of this
Subdivision, financial .assistance may, however, be provided to a project

. where facilities or property that are primarily used in making retailsales. of goods or services to customers who personally visit such
facilities to obtain .such goods or services constitute more than
one~third of the total project cost, where (i). the project occupant
would, but for the assistance provided by the agency, locate 'the related
jobs outside the state, or (ii) the predominant purpose of the project
would. be to make available goods or services which would not, but for
the project, . be reasonably accessible to the residents of the city,town, or vil.lage within wnich the proposed project would' be located
'because .of a lack of reasonably accessible retail. trade facilities
offering such goods or services, or (iii) the project is located in a
highly distressed area.

(c) With respect to projects authorized pursuant to paragraph (b) 'of
this subdivision, no proj ect shall be approved unless the agency shall
find after the public hearing reqUired by section eight hundred
, fifty-nine-a of this chapter that undertaking the project will serve the
public purposes of this article by preserving permanent, private sector
jobs or increasing the overall number of permanent, private sector jobs
in the state. Where the agency makes such a finding, prior to providing
financial assistance to the project by the agency, the chief executive
officer of the municipality for whose benefit the agency was created
shall confirm the proposed action of the agency.
3 . No funds of the agency shall be used for the purpose of preventing



.,

the establishment of an industrial Gr manufacturing plant, nör shall any
funds of the agency be given to any group or organization which is
attempting to prevent the establishment of an industrial or
manufacturing' plant within this state nor shall such funds be used for
advertising or promotional materials which depict elected or appointed

.. government officials in either print or electronic media..
* NB Effective until JUly' 2, 2007

. * S 862. Restrict.ions on funds of the agency. No funds of the agency
shall be used in, respect of any project if the completion thereof would
resul t in the removal of an industrial or manufacturing pl~nt of the
proj ect occupant from one area of the s,ta te to another' area.. ofw the state..
or in the abandonment of óne or more plants or facilities of the project
occupant located within the state, provided, however, that neither
restriction shall apply. if the agency ,shall determine on the basis ofthe application pefore it that the project is reasonably necessary to
discourage the project occupant from removing such other plant or
facility to a location outside the state or is reasonably necessary to
preserve the competitive position. of the project occupant. in its
respecti ve industry.

* NB Effective July 2, 2007



Law: GMU Id: 862-A General Municipal
S 862-a. Additional restrictions on funds of the agency in connection

with continuing care retirement communities. Nq resolution authorizing
the issuance of bonds, notes or oth~r obligations of the agency" or for
providing financial assistance iti any respect, for any continuing care.
retirement commUnity project shall, be- adopted unless and until the
project has received a certificate of authorization pursuant to section
forty-six hundred f'our-a of the public he.alth law, and unless the
project will serve the public purpqses of this article by preserving
permanent, .private sector jobs or increasing the overall number'of
permanent, . private sector jobs in the state.



Law: GMU Id: 864 General Municipal
S 864. Bonds of the agency. (1) The agèncy shall have the power, and is.

hereby authorized .from time to time to issue negotiable bonds for any of
its 'corporate purposes without limitation as to amount. The agency shall
have power from time to timß and whenever it deems re£unding expedient,
to ,refnnd any bonds by the issuance of new bonqs, ,whether the bonds to
be refUnded have. or have not matured, and may issue bonds partly to
refund .. ponds then outstanding. and partly for any other purpose
hereinabove described. The refunding bonds may be exchanged for the
bonds to be refunded,. . with such cash. adjustments as may be agreed, or
may be sold and the proceeds applied to the. purchase or redemption of
th~ bonds to be. refunded. Except as may otherwise be expressly providedby the agency, the bonds of every issue shall be special obligations of
the agency payable solely from revenues derived from the. leasing, sale
. or other disposition of a project, subject only to any agreem~nts,with
the hQlders of particular bonds pledging any, particular moneys or
revenues. Whether or not the bonds are of such form and' character as to
be . negotiable instruments under article eight of'. the uniform commerd.,al
code, the bonds. shall be , and are hereby made, negotiable. instruments
within the meaning of and for all the purposes of the uniform commercial
code, subject only to the provisions of the bonds for reg~stration. .
,(2) The bonds shall be authorized by resolution of the agency and,shall.bear such date or dates, mature at. such time or times, bear
interest at such rate or rates, payable at such time or times, be in
such denominations; be in such form,. either coupon or régistered, ca:iry
such registration privileges,ne executed in such manner, be payable in
lawful money of the Ùni ted States of America at such place or places,
either within or. without the state, and' be subject to such terms of
redemption as such resolution or resolutions may provide. The bonds may
be sold at public or private sale at such 'price or prices as the agencyshall' determine. '. ,.

(3) Any resolution or resolutions authorizing any bonds or any issue'
of bonds may contain provisions, which shall be a part of the contract
with'the holders of the bonds therèby authorized, as to:

(a) pledging all or any part of the revenues derived from the' leasing,
sale or other disposition of a proj ect or proj ects to secure the payment
of the bonds, subject to such agreements 'with bondholders as may then
exist;

(b) the rentals, fees, and other charges to be charged, - and the
amounts to be raised in each year thereby, and the use and disposition
of the revenues;

(c). the setting aside of reserves or sinking fUnds, and the regulation
and disposi tion thereof;

(d) limitations Oil the right of the, agency to restrict and regulate
the use of a project;

(e) iimitations Oil the purpose to which the proceeds of sale of any
issue of bonds then or thereafter to be issued may be applied and
pledging such' proceeds to secure the payment of the bonds or any issue
of the bonds;

(f) the terms upon which additional bonds may be issued and secured;
the refunding of outstanding or other bonds;

(g) the procedure, if any, by which the terms of any contract with
bondholders may be amended or abrogated, the amount of bonds the holders
of which must consent thereto, and the manner in which such consent may
be given;



(h) vesting in a trustee or trustees such property, rights, powers and
duties in trust as the agency may determine which may include any or all
the rights, ~owers and duties of the trustees appointed. by the
bondholders and limiting or abrogating the right of the bondholders to
appoint a trustee or limiting the rights, duties and powers of trustee; .

(i). any other, matters, of like or different character, which in any
way affect the security or protection of the bonds.



Law:, GMU Id: 866 . GeneraJ, Municipal
$ 866. Notes of the agency. The agency shall have power from time to

time to issue notes and from time to time to issue renewal notes (herein
. referred to as notes) maturing not later than five years from their
respective original dates for any purpose or purpo~es for which bonds
may pe issued, whenever the agencyshal¡ determine that payment. thereof
can be made in full from any moneys or revenues which the agency expects
to.. receive, from any source. The agency may secure the notes in the same
maner and with the same effect as herein provided for bonds. The. notes
shall be issued in the same manner as bonds'. The agency shall have p~wer
to make cqntracts for the fùture sale from time to time oftne notes, by
which the purchasers, shall be committed to purchase the notés from time
to 'time on terms and conditions stated in such contracts, and the agency
shall. have power to pay such consideration as it shall deem proper for
such commitments. In case of default on its notes or violation of arty of
the obligatiOnS of the agency to, the noteholders, the. noteholders shall
have all the remedi.es provided herein. for bondholders. Such notes shall
be as fully negotiable as the bonds of the agency.



Law: GMU Id: 868 .General Municipal
S 868. Agreements of the municipality and state. The, municipality is

authorized to, and :the state does hereby, pledge to and agree w:Lth. the
holders of the bonds or. ndtes that neither the municipality nor the
state, respectively, will limit or alter the rights, hereby vested' in
the agency to acquire, construct, reconstruct, .ï"mprove,maintain, equip
and furnish the project Or projects, to establish and collect rentals,
fees and other charges and to f.ulfill tp.e terms of any agreements made
with the . holders of the bonds or notes nor in any way impair the rights
and remedies of the bondholders or noteholders until the bonds or notes ,
together. with interest thereon, with interest on any unpaid installments
of interest and all costs and expenses in connection with' any action or
proceeding by or on behalf of the bondholders or noteholders are fully
met and discharged.



Law: GMU Id:' 870 General Municipal
S 870. State and municipality not liable on bonds or notes. The bonds

or notes and other obiigations of the authority shall not be a debt of
the state or of the 'municipality, and neither the 'state nor the
.municipality shall be liable thereon, nor shall they be payable out, of
any funds other than those of the agency. '



Law: GMU.. ' Id: 872 General Municipal
S 872. Bonds and notes as legal investment. The bonds and notes are

hereby made securities in which .all public officers .and bodies of this
state and all municipalities and municipal subdivisions, all insurance
.companiesand associations and other persons carrying on an i~surance
business, all banks, bankers, trust companies, savings banks and savings
associations, including savings and loan associations, building and .loan
associations, investment companies and ot~er persons carrying on a
banking business', and all other persons whatsoever excep't as herednafter
provided, who are now or may hereafter be authorized to invest in Donds
or notes or other .obl.igations of the state, may properly and legally
invest funds including capital in their control or belonging to them.
The bonds or notés are, also hereby made securi tiea which may be

. deposited with and shall be received by all public officers and bodies
of. this state and all municipalities and municipal subdivisions for any
purpose for which the deposit of ponds or, other obligatioIl of this
state is now or may hereafter be authorized.



Law: GMU . Id'.: 874- General Municipal
S 874. Tax exemptions. (1) It is hereby determined that the creation

of the agency and the carrying out of its corprate purposes is in all
respects for the benefit o£ the people of the state of New York and is a
public. purpose, and the agency shall be regarded as performing a
governmental function in the exercise of the powers conferred upon it by
this title and shall be required to pay no taxes or assessments upon any
of the property acquired by it or under its jurisdiction or control or
supervision or upon its activities.

(2) Any bonds or notes issued pursuant to this title, together with
the income therefrom, 'as wèii as the property of the agency, shall be
exempt from taxation, except for transfer and estate taxes.

(3) Payments in lieu of taxes received by the agency shall be remitted
to each affected tax jurisdiction within thirty days of receipt.

(4) (a) The agency shall establish a uniform tax exemption policy,
with input from affected tax jurisdictions, which. shall be applicable to
the provision of financial assistance pursuant to section eight hundred
fifty-nine-a of this chapter and shall provide. guidelines for the
c~aiming of real property, mortgage recording, and sales tax exemptions.
SuCh guidelines shall include, but not be limited to: period of
exemption; percentage of exemption; types. of projects for which
exemptions can be elaimed; procedures for payments in lieu of taxes and
instances in which real property appraisals are to ~e performed as a
part of an application for tax exemption; in addition, agencies shall in
adopting such policy consider such issues as: the extent to which a
projec;t will create or retain, perman-ent, private. sector jobs; the
estimated value of any tax exemptions to be provided;' whether affected
tax juriSdictions sha.!l be reimbursed by the proj.ectoccupant if a
project. does not fulfiii the purposes for which an exemption was
provided; the impact. of a proposed project on existing and proposed
businesses and economic development projects in the vicinity; the amount
of private sector investment generated or likely to be generated by the
proposed proj ect; the demonstrated public support for the proposed
project; the likelihood of accomplishing the proposed project in a
timely fashion; the effect of the proposed proj ect upon the environment;
the extent to which the proposed project will require the provision of
additional services, including, but not limited to additional
educational, transportation, police, emergency medical or .fire services;
and the' extent to which the proposed project will provide additional
sources of revenue for municipalities and school districts.
* (b) The uniform tax exemption policy established pursuant to this

section shall be reviewed and readopted by the agency on or before April
first, nineteen hundred ninety-nine following a public hearing. Notice
of this hearing shall be given to the chief 'executive officer of each
affected tax jurisdictions at least sixty days before the hearing. Prior
to the hearing the agenqy shall review, and, respond to any
correspondence received from any affected tax jurisdiction. The agency
shall allow any representati ve of an affected tax jurisdiction to
address the agency at the hearing. The agency shall develop and. submi t a
report to the affected tax jurisdictions sixty days prior to the hearing
which details the projects which the agency has assisted in the previous
five ye~rs and shall include information specific, to each project
including the period of exemption; the type of project; the estimated
percentage of exemption by year; the estimated value of any other
assistance provided by the agency; whether commitments for payments in



lieu of taXes were made and met, the 'estimatad value of such payments by
year and affected tax jurisdiction; the estimated amount of private
sector. investment generated by the project; and the extent to which the
prpject created or retained permanent, private sector jobs.
* NB Effective Until July 1, 2007 ' . ,
* (b) The agency shall establish a procedure for deviation from the

uniform tax exemption policy re~ired pursuant to this spbdi vision. . The
agency shall set forth in writing the ,reasons for deviation from such
policy, and shall further notify the affected local taxing jurisdictions
of the proposed deviation from sucn policy.and the reasons therefor.

* NB Effective July 1, 2n07
* (c) The agency shall establish a 'procedure for deviation from the

uniform tax exemption policy required pursuant to this subdivision. The
agency shall set 'forth in writing the reasons for devia~ion from suchpolicy, and shall further notify the affected local taxing' jurisdictions
. of the proposed deviation from such policy and the reasons therefor. .SuGh notice to the affected tax jurisdictions shall be given to the
chief executive officer of each affected tax jurisdiction at, least
thirty days prior to the meeting of the àgency at which the agency shall
consider whether to approve such proposed deviation. Prior to taking
final action at said meeting, the agency shall review and respond to any
correspondence .received from any affécted. tax. jurisdiction regarding
such proposed deviation. The agency shall allow any representative uf an
affected tax jurisdiction present at such meeting to address the agency
regarding such proposed deviation.

* Na Effective until July 1, 2007
(5) Payments in lieu of taxes which' are delinquent' under the agreement

or which an agency fails to remit pursuant to subdivision three of this
section, shall' be subject to a late payment penalty of fivepercerit of
the amount due which shall be paíd by the project occupant (where. taxes
~re delinque~t because of the occupant's failure to mak~ the required
payment) or the agency (because of the agency's faiIure to remit
pursuant to subdivision three of .this section) to the affected tax
jurisdiction at the time the payment in lieu of taxes is paid. For each
month, or part thereof, that the payment in lieu of taxes' is delinquent
beyond the first tTonth, "interest shall accrue to and be paid to the
affected tax jurisdiction on the total amount due plus a late payment
penalty in the amount of. one percent per month until the payment is
made.

(6) An affected tax jurisdiction which has not received apayment in
lieu of taxes due to it under an agreement may commence legal action in
any . court of competent jurisdiction directly against any person, firm,
corporation, organization or agency which is obligated to make payments
in lieu of taxes under an agreement and has failed to do so. In such an
act~on, the affected tax jurisdiction shall be entitled to recover the
amount due, the .late payment penalty, interest, expenses, costs and
disbursements .together with the reasonable attorneys' fees necessary to
prosecute such action. Nothing herein shall be construed as providing an
affected tax jurisdiction with the right to sue and recOVer from an
agency which has not received payments in lieu of taXes from à proj ect
occupant.

(7) Any refinancing of a project shall be subject to the provisions of
section eight hundred fifty-nine-a of this chapter, except where such
refinancing was previously approved pursuant to such section.
. (8) Agents of an agency and project operators shall annually file a
statement with the state department of taxation and finance, on a form



and ins~ch a, manner as is prescribed by the commissioner of' taxation
and finance, of the value of all sales and use tax exemptions claimed bysuch àgents or agents of such agents or project operators, inGluding,
but not limited to, consultants or subcontractors of such agents or
project op~rators, under the authority granted pursuant to this section.
The penalty for failure to. file such statement shall be the removal of
authority 'to act as an agent of an agency or ~ project operator.
. * (9) Within thirty. days of the. date t,hat the agency designates a

'project operator or other person to act as agent of the agency for
purposes of extending à sales tax exemption to such person" the agency
shall file a statement with the department 'of taxation ,and. finance
relating thereto, on a form and in such manner as is prescribed by the
commissioner of taxation and finance, identifying each such agent .so
nameq by the agency, setting forth the taxayer identification number of
each such agent, gi ving a brief description of the goods and/ or s~rvices
intended to be exempted from sales taxes as a result of such appointment
as agent, indicating the agency's rough estimate of. the value of the
goods and/or services to which such appointment åsagent relates,
indicating the date whén such designation as agent became effective and
indicating the date upon which such designation as agent shall cease.

* NB Repealed July 1" 2007



Law: GMU Id: 876 Ge~eral 'Municipal
S 876. Tax contract by the state. The state covenants with the

purchasers and with all subsequent holders and transfe~ees of bonds or
notes issued by the agency pursuant to this title~ in consideration of
the acceptance of and payment for the bonds or notes, that the bonds and
notes of the agency issued pursuant to this title and the. income
therefrom, ., and all moneys,' funds and revenues pledged to payor secure
the payment of such bonds or notes' shall at all. times be free from
taxation except for estate taxes and taxes on transfera by or in,
contemplation of death~



Law: GMU ,Id:878 - General Municipal .
S 878 . Remedies of bondholders and noteholders. (i) In the event that

the agency shall default in the payment of principal or of interest on
any issue of t~e bonds or notes after the same shall become due, whether
at maturity or upon call for' redemption" and such default shall continue
for. a period of thirty days, or in the event that the agency shall fail
or refuse to comply with the provisions of this title, or shall default
in any agreement' made with the holders of any issue of the bonds or
notes, the holders of twenty-five per centum in aggregate principal
amount of the bonds of such issue then outsta~ding, by instrument or
instruments filed in the office of the clerk of the county and proved or
acknowledged in the same manner as a deed to be recorded, may appoint a
trustee tq represent the holders of such bonds for the purposes herein
provided. '

(2) Such trustee may, and upon .written request of the holders of
twenty-five per centum in principal amount of such bonds or notes, then
outstandingshaii, in his or its own name:

(a) by suit, action or special proceeding enforce all rights of the
.bondholders Qr noteholders, including the right to require the agency to
collect revenues adequate to carry out any agreement as to, or pledge
of, such revenues, and to require the agency to carry out any other

,agreements with the holders of such bonds or ,notes and to perform its
duties under this title;

(b) .bring suit upon such bonds or notes;
(c) 'by action or special proceeding, require the authority to account

as if it were the trustee cfao express trust for the holders' of suchbonds or notes; . "
(d) by action or special proceeding, enjoin any acts or things whichmay be unlawful or in violation of the rights of the holders of such

bonds or notes;
(e) declare all such bonds or . notes due and payable, and if all

defaults shall be . made good then wi ththe consent of the' holders 'of
twenty- fi ve per centum of the, principal amount of. such bonds or notes
then outstanding, to annul such declaration and its consequences.

(3) The supreme court shall have jurisdiction of any suit, action or
',proceeding by the trustee on behalf of bondholders or noteholders. The
venue of any such suit, action or proceeding shall be laid in the county
in which the project or projects are located.

(4) ,Before declaring the principal of all such bonds due and payable,the trustee shall first give thirty days j notice in writing to theagency. .
(5) Any such trustee, whether or not the issue of bonds represented by

such' trustee has been declared due and payable, snall be entitled as of
right to the appointment of a receiver of any part or parts. of a
project, the revenues of which are pledged for the security of the bonds
of such issue, and such receiver may enter and take possession of such
part or parts of the project and, subject to any pledge or agreeme~t
with bondholders or noteholders, shall take possession of all moneys and
other property derived from or applicable to the acquisition,
construction, operation, maintenance and reconstruction of such part or
parts of the project and proceed with the acquisition of any necessary
real property in connection with the project that the agency has
covenanted to construct, and with any' construction which the agency is
under obligation to do and to operate, maintain and reconstruct such
part or .parts of the proj ect and collect and receive all revenues



thereafter arising ther~from subject to any pledge thereof or agreement
with bondholders or noteholders relating thereto and perform the public,
duties and carry out thè agreements and obligations of the agency under
the direction of the. court. In any suit, action or proceeding by ,the
trustee, the f~e, counsel, fees and exensés ôf the trustee' and of the
receiver, if any, shall constitute taxable disbursements and all costs
and disbursements allowed by the court shall be a first charge on any
revenues . derived from such proj ect .
. . (6) Such trustee shall" in addition to the foregoing, have and possess
all of the powérs necessary or appropriate for the exercise of any
functions specifically set ,forth herein or incident to the general
representation of bondholders or noteholders in the enforcement and
protection of their rights.



.Law: GMU Id: 880.. General Municipal
. S 880. Actions. against the agency. (i) In an action ågainst the agency

founded upon tort, the. complaint. shall contain an allegation that at
least thirty days have elapsed since the .demand, claim or claims upon
which the action is founded were .presented to a member of the agency and
to its secretary or, to its chîef executive officer, and that the agency
has neglected or refused to make ap adjustment or payment thereof for
'thiTty days' after the presentment.

(2) In a case founded upon tort, a notice of claim, shall be required
as a condition precedent to the commencement of an action or.. special.
proceeding against the agency Or an officer, appointee or employee
thèreof, and the provisions of section fifty-e of the general municipal
law sha¡l govern the giving of such notice. No action shall be commenced. more than. one year after the cause of action therefor shall have
accrued.



Law: GMU Id: 8å2 : General Municipal .
S' 882. Termination of the agency. Whenever all of the bonds or notes

issued by the agency shall have been redeemed or cancelled, the agency
. shall cease to exist and all rights, titles, and interest and all
obligations and liabilities thereof vested in or possessed by the agency

. shall thereupon vest in ana be pOSsessed by the municipality.



Law: GMUld: 883 General Municipal
S 883 ~ Conflicts of iriterest. All mémbers, officers, and employees of

an agency or authority shall be subject to the provisions of .article
eighteen of this chapter.



Law: GMU . Id: ',884 General Mw:icipal,
S 884. Pulic bidding. The provisions of any law relating to the

requirement of public bidding with respect to the construction of public
facilities or projects shall not be applicable to the acquisition,
construction, reconstruction, improvement,. maintenance, equipping and
furnishing of projects authorized by this act.



Law: GMU Id: 886 General Municipal
S 886. Title not affected if in part unconstitutional. orIf any section, clause or provision of this . title

unc9nstitutional or be ineffective in whole or in part, to
that it is not unconstitutional or ineffective, it shall be
effective and no other section, clause or provision shall
thereof be deemed invalid or ineffective.

ineffective.
sha~l be
the extent
valid and
on account



Law: GMU Id: 888 General Municipal
S 88B.. Inconsistent provisions in other acts superseded. Insqfar as

the provisions of this ti tIe are inconsistent with the provisions of any
other act, general or special, or of any local laws of the municipality,
the provisions of' this title shall be controlling except in cases of
inconsistency with the Indian law.



Law: GMU Id: 917 General Municipal
* S 917 . City of Poughkeepsie industrial development agency, For thebenefit of the City of Poughkeepsie and the inhabitants thereof, an

industrial development agency, , to be, known as the CITY, OF ,POUGHKEEPSIE'
INDUSTRIAL DEVELOPMENT AGENCY, is hereby established for the
accomplishment of any o~ all of the purpses specified in title one of
article eighteen-A of this chapter. Itshaii constitute a body corporate
and politic, and be perptual i~ duration. 'It shall have, the powers and.
duties now or hereafter conferred by title one of article eighteen-A of
tliischapter upon industrial development agencies and provided that the
exercise of the powers by such, agency with respect to 'the acquisition of .
real property whether by purchase, condemnation or otherwise, shall be
limited to the corporate limits of the City of Poughkeepsie, and such
agency shall take, into consideration the local zoning and planning
regUlations as well as the regional and local comprehensive land use
plans. It shall be organized in' a manner prescribed by and be subj ect to
the provisions of title one of article eighteen-A of this chapter. Its
members shall be appointed by the governing body of the ci ty of
Poughkeepsie. The agency, its members, officers and employees and its
operations and activities shall ih . all respects be governed by the
provisions of title one of article eighteen-A of this chapter.

* NB. There are 2 S 917' s



Law: GMU Id: 91 7*2 Gene~al Municipal
* S 917. New York City Industrial Development Agency. (a) Legislative

intent. It is the policy and intent of the City of New York to promote
,the economic welfare 'of its.. inhabitants and to actively promote,
attract¡ encourage an9 develop economically sound commerce and industry
. through governmental' action for the purpose of preventing unemployment
and economic deterioration by the creation of a New York City Industrial
Development Agency. It is recognized that the viability and integrity of
the' residential communi ties in New York City should be protected and
maintained so that no -person be deprived of. his place. of residence by.
any condemnation for economic or industrial deveIopment undertaken
pursuant to this article.

(b) For the purpose of this section, "city" means the city of New York.
(b-1) For the purposes of this section, urail freight façility" shall

mean, but shall not be limited to, railroad rights-of-way, beds,
"'bridges,. viaducts, tracks, switches and ariy other attendant structure,
facility, fixture or property necessary. or appropriate for rail freight
transportation conducted in conjunction with industrial, commerci~l,
manufacturing, or warehousing operations sol~ly for the purpose of
providing or improving freight rail se.rvice between an industrial or
commercial facility or group of, such facilities in physical proximity to
one another 'and a main lipe railroad track, freightyard ,or other means
of connection to main line railroad facilities; provided, however, that
(i) with respect to any rail freight faciii~y project the New York City
Industrial Development Agency shall' be restricted, solely to the
,provision of fin?1ncial assistance for such rail freight facility; (ii)
that the project may. not include 'any main line track (except to theextent that the project may include replacement of the amount. of main
line track used for passenger and/or freight service required to provide
a suitable connection), any passenger 'facilities of ~ny kind, or any
rights~of -way, bridges or viaducts used for any purpose other than the
rail, transportation of freight from the. industrial.,commercia-l;
manufacturing or warehousing facility or facilities to be served by the
rail service to. the main line track or other freight' facility, provided,
however, that. nothing herein shall prohibit the project .from including
bridges or viaducts with separate provision for pedestrian traffic when
it is determined that a separate pedestrian walkway is necessary or
desirable for safety purposes; (iii) prior to undertaking the financing
of any rail freight facility the New York City Industrial Development
Agency shall submit a written description of such rail freight facility
. project to the commissioner of' transportation who shaii, within thirty
days of receipt of such description, provide written comments on such
project to the New York City Industrial Development Agency; and (iv) the
New York City Industrial Development Agency shall not enter into any
contract for providing financial assistance to such rail freight
facility project until the earlier of either the date o~ which the New
York City Industrial Development Agency addresses the comments of the
commissioner of transportation to the satisfaction of such commissioner,
or, if such commissioner has not submitted written comments, forty-five
days after the New York City Industrial Development Åuthority submitted
the written project description required by paragraph, (iii) of this
subdivision.

** (c) For the benefit
industrial development
Industrial Development

of the city
agency, -to
Agency, is

and the
be known

hereby

inhabitants thereof an
as the New York City
established for the



accomplishment of any or all of the purPoses specified in title onè of
article eighteen-A of this chapter., except that it shall not have the
power to construct or rehabilitate any residential facility or housing
of any nature and kind whatsoever, nor shall it use any of its funds to
further the construction or rehabilitation of any residential facility
or housing of any nature and kind whatsoever: It shall. constitute a body
corporate and pólitic, and be perpetual in duration. It shall only have
the powers and' duties conferred by title one of article eighteen-A of
this chapter upon industria~ deve~ópment agenciès as of January 1, 1973
except that it shall have the powertö finance a rail freight facility
and it'shall have.the power ,to finance a 'civic facility as such 'project
is defined in subdivision thirteen óf, sectiön eight hundred fifty-four
of this chapter .and it shall not have the power of condemnation. In the
exercise òf the powers conferred upon such agency wi th respect to the
acquisition of real. property by article eighteen~A of this chapter. such
agency shall be limited to the geographical jurisdictional limits of thecity. .

*~ NB Effective until July 2, 2007
** (c) For the bènefit of the city and the inhabitants thereof an

industrial development agency, to .be known as the New York CityIndustrial 'Development Agency, is hereby èstablished for. the
accomplishment of any qr all of the purposes, specified in title one of
article eighteen-A of. this chapter, except that it shall not have the
power to construct or rehabilitate any residential facility, or housing
of any nature and kind whatsoever, nor shall it use any of its fundß to
further the construction or rehabilitation of any residential facility
or housing of any nature and kind whatsoever.. It shal'l constitute a body
corporate and politic, and be perpetual in duration. It shall 'only have
the powers and duties conferred by title one of article eighteen-A of

. this chapter 'upon industrial development agencies as of January 1, 1973

. except that it shall have the power to finance a rail freight facility
and it shall not have the power of condemnation. In the exercise of the,
powers conferred upon such agency with respect to the, acquisition of
real property by article eighteen-A of this chapter such agency shall be
limited.to the geographicaljurisdictional limits of the city.** NB'Eff~ctiveJuly 2, 2007 .

(d) It shaii be organized in a manner .prescribed by and be subject to
the provisions of title one of. article eighteen-A of this, chapter,
except that its board shall consist, of fifteen members. Among its
membership shall be the city comptroiier, the city administrator of the
economic development ~dministration, the corporation COunsel of such
city and the chairman of the city planning commission of such city, each
of whom shall have the power to designate an alternate to represent them
at board meetings with all the rights and powers, including the right to
vote, reserved to all board members, provided that such designation be
in wri ting to the chairman of the board. Six of the remaining eleven
members shall be appointed by the mayor of such city upon consultation
with the economic development council, business and labor organizations
and elected officials and five shall be appointed by, the mayor upon
. designation by the borough improvement boards of such city, one memberfrom each borough. .

(e) The Mayor shall designate the chairman of the board, who shall
serve at the pleasure of the Mayor.

(f) The terms of the directors first appointed by the Mayor, other
than the chairman of the board shall be as follows:

four shall, serve for terms of one year each, two of whom shall have



been designated by the borough. improvement boards;'
three shall serve. for terms of two years each, two of whom shall have

been designated by the borough improvements boards;
three shall serve for terms of three years each, one of whom shall

have been designated by the borough improvement boards; thereafter thesuccessors of all ten such directors phall serve for terms of three
,years each. The Mayor shall fill any vacancy which ~ay occur by reason

, of death, resignation, or otherwise in a manner consistent with the
. original appointment. Members may be removed by the Mayor for cause
after a hearing upon ten days' written notice. Such members shall'
receive no compensation fGr their services but. shall be entitled to the
necessary expenses, including traveling expenses., incurred.. in the
discharge of their duties.

(g) The chief executive officer of the agency shall be appointed by a
two-thirds vote of the board of directors.

(h) The agency, its members, officers; and employees" shaii bé subject
to article fourteen of thé civil service law and for all such purposes
the agency shall be. deemed the . "public employer" and its members,
officers and employees shall be deemed "public employees"; provided,
however, that chapter fifty-four of the New York City Charter, chapter
. fifty-four of. the Administrative. Code of the City of New York, and

. executive 'order number fifty-two dated September twenty-ni~th, nineteen
hundred sixty-seven, issued by the Mayor of the City, shall apply to the
agency, its members, officers and employees except that section eight of
said executive order'sháll not be applicable. The agency shall establish
general and special grievances as defined in chapter fifty-four of the
Administrative Code of the City except as otherwise provided in
cöiiecti ve bargaining agreements.

(i) The City shall have the power to make, or contract to make grants
or loans, including but not limited to grants or loans of money, to the
agency in such amounts, uPQn such terms and condítions and for such

. . period or pe:iiods of. time as in the judgment of the City and thé agency
... are necessary or appropriate for the accomplishment of any of thepurposes of the agency... '

(j) The city shall have the power to condemn property for transfer to
the New York City Industrial Development Agency under title. one of
article eighteen-A of this chapter upon the request of two-thirds of the
members of the Board of Directors of the New York city industrial
development agency. No property shall be condemned on behalf of the
agency which is zoned "residential" as defined in the zoning resolution
of the city, or whiçh is oçcupied in whole or in part as a dwelling or
residence.

(k) For the purpose.of this seçtion "governing body" as used in such
title one of article eighteen-A of this chapter shall mean the Mayor of
the City~ Except as otherwise provided in this section, the agency, its
members, officers and employees, and its operations and activities shall
be. governed by the provisions of title one of article eighteen-A of this
chapter.

(i). The city shall Save harmless and indemnify any person who is
serving or has served as a director or officer or as' employee of the New
York City Industrial Development Agency against any financial loss
~rising out of or in connection with. any claim, demand, suit, or
judgment, based on a cause of action involving allegations that
pecuniary harm was sustained by' any person as a result of any
transaction, act or omission to act of the Industrial Development Agency
or of any action or inaction or vote of any director, officer or



employee of . such Agency unless such individual is' found by a final
.judicial determination not to have ac.ted in good faith for.a .purpose he
reasonably believed to be in the best interests of the Agency or .not. to.
have had r~asonable cause to believe that his conduct was lawful.
Provided, however, that such individual must transmit to the corporation
counsel of the city of New York ,any notice of ciaim~ summons or,
complaint or other analogous paper served on him within ten .days of its.
receipt unless prevented fr9m doing. so by compelling circumstançes, The.
corporatio~ 'counsel ,shall, without charge, represent any such indiv.idual
unless unable to ùo, so by reason of conflict of interest. In, the event
that the, corporation counsel is unable to give . such representation, thecity of New York shall indemnify the individual for any reasonable
litigation expense incurred by him. .

* NB, There are 2 S 917' s



r,aw: GMU Id: 911-A. . :General Municipal
S ,9ii-a. Suffolk county industrial development agency. 1. For the

benefit of the Suffolk county and .the in:abitants thereof, an industrial
development agency, to be' known as . the . SUFFOLK COUNY INDUSTRIAL
DEVELOPMENT AGENCY, is hereby established for the accomplishment of any
or all of the purposes specified in title one of article eighteen-A of

. this. chapter. It shall constitute a body corporate and politic, .and be
pe:ietual in duration.' It shall have the' powers and duties now, or
hereafter conferred by ti.tle one of article eighteen-A of this chapter
uponindustrial development agencies and provided that the exercise of
the powers by such ag~ncy with, respect to the acqUisition of real
property whether by purchase,. condemnation or otherwise, shall be
'limited to the corporate, limits of the county of Suffolk, and suchagency shall be subjéct to' the local town and village zoning and
planning regulations and take into consideration the regional and local
c'omprehensive land use plans. .It . 'shall' be organized in 'a maner
p~escribed by and be subject to the provisions of title one of article
eighteen-A of this chapter. Its members shall be appointed by the
'governing body. .of 'the county .ofSuffolk. The agency,. its members,

officers and employees and its operations and activities, . except 'as.
provided specifically' herein~ shall ,in all respects be governed by the
provisions of title one of article eighteen-A of this chapter. .
. 2 ~ In addition to the powers and duties now, or .hereafter conferred by
title o~e. of. article eighteen-A of this ~hapter; the agency shall have
the power (i) to acquire a lease-hold interest in, .to reconstruct;
construct additions to, own, maintain, equip and to lease or sell its
interest in the' sewer system or any part thereof for the collection,
conveyance, treatment and disposal Qf sewage of the Southwest sewer
district of the county of. Suffoik, which may include any or all right,
title and interest of the county of Suffolk, or of the Southwest sewer
district of said county, in and to àny~ land and rights in land, any
.bui-Idings, structures and improvements now or at any time 'hereafter
erected or constructed upon such. land, or rights in land, any fixtures
attached thereto, and any personal property. of any kind and description,
whether the same. isa structural or nonstructural component, arid any
alterations, replacements, additions or substitutions for any of the
foregoing, and (ii) to finance the foregoing, or any part thereof,

. through the issuance of its bonds and notes.
.. 3. Notwi thstariding any inconsistent, provision òf iáw, all of the. terms

. ánd conditions with respect to the bonds and notes authorized by
subdivision two hereof, including but not limited. to the fees to be paid
for the preparation or servicing thereof, the financing agreements,
resolutions or arrangements needed or required to car~ out the
provisions of such subdivision, and all indemnification agreements shall
be subject to the prior approval of the. state comptroller.
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,

CERTIFICATE OF ESTABLIS~T

. 'OF .. _.. . .
" NEW :fORK CITY INDUSTRIA ))EVELOPMENT AGENCY. .

"For Filing with Secretary ~f State ~, .- --------------~-------- ---- ----~----------. .
THIS is. to certi:t tliat the NEW YÒRK cI'JY INDUSTRIAl.. .

DeVELOPMET AGENCY. (the "Agency") has been established 'by special. " -..)r . -. .
¿ict of the 'N'ew y~'r~ Sta'te 'Legis lature. "The foiiowing' facts. and. .. ,

'. :tnfor.~tióñ. ar'e set- forth pur~uant to Section, 856 ~t the New York.

. i
of the Laws of 1974, effective, ~~eqiately.

2. The name- úf tlie Agency is: NEW YORK,' CITY lNDUSTRIA
. . 1l

DEVELOPMENT AGENCY.

3. The names ox the"memers of the Agency.,. .t:hei~ Chainnan,.

: ard their term of office are as fo iiows :

NAM TITLE TERM OF C)FFICE.

. l1iiiiam S. Brennan Chairman'
. .

At pleasure 'of the - Mayor of

the C~ty of New York'
.'

'. '. Rieha'rd Lewisohn Member Three-rear, .term
.,

Harrison J. Goldin
., "Ç'OtDtroller of the
" City o.£' New York

__ 'Member. _..-.. - Termnates at the expiration of
the te'rm of his muni-cipal o-ffice

SiA'l OF :-....., YO .
Di.p.~:::._... ,~:~~. RR.-: -.-HI vI! ~'TAT.

F! NU\!271374

~ ..-? (j ~_. '.1

(/~-~--lr:"~7~ .
,-

.!.

l



'" Ni~1E TITLE TERM.o.F OFFrCÈ

.;;:: Alfrea Eisenpr~is '~ember
Admnistrator 'of .-
.E'çono1Iç 'DevelQpment
Admní~trAtion ..

.Tèrminates ~i: the expirat'i~n;

of the teri '~f his munfcigal -. '

office. '"

Adrian' P.. BurKe
'Corporåtion C.ounsel

. Memb er . .Termnat~s ~t the -e~iration
of the term' Gf his mun~cipal

office.

John. Zuccotti . . .
. .Chairiati - èi ty' .
. Planning. Co~ssiol1. .

.

lfber. Terminates at the' expiration.

òf the tenm of hi~ muicipal
office.

- . .

Edgard~ N. Vazque~ Basse Member . I-year tE?rm ,

~oseph .J. Holzka . Member 2-year term

. Bruce LleVVe~lynd Memb er 3-year term

JQseph :J. Solar Meiner l-year . term

Dr. Eugene Callender .Member 2-year term

. 'Sa1iel Plotkin l1emer. 3-:yeai: term
. ,

I-year term

l-ye~r term

2-yea.r term

~srAr¡ ClF "i:. ...., .. ,.
n.:~.:..~_.-.~;:... .!- ... ...._.._..i.". (,7 ",- ... ..

~ ~OV2719~;1-. .'-

ff. ¿¡ ei-- 4 .

Ii"~,. ~~~
'. . ~.. ¿1!'. ..# .......~..!.. n:.....,r. - ..(~.. :l' i 8~,,,.. I ~ .
, ....¥....~.7 0 .LJ~..,.

.. . Bernard Richards MèiÍ er-

. . 'Thomas Schleier Memer

J eroDie -B. Sheir Member

4. 'The facts es tablishing the need for the Agency in

", . the muIic~pality. are as fpllows: The City of New York desires
(i) to promote the economic welfare .and ,the health of its

.... .
; . j.~" ':.' ;.



,- . .... ...o . ..
T.' ~nhab~t~iit~p .(ii), to. ac.t~vel~'~rOmOtt:e,~ a~~i;~ct,.:e~cóurå~'e and

'_ d~velop -an ec-onoIn:callý sotid èonmerce ,and industry for.'thë . -,

pûrp6~e o£pre~ntring un~meployment ånd èconomi~ deteriroratlon

.J"

.

~d (fii) to abate and. control pollution 'of lånd, åir and water ii" "

The purPose ,of- the Agency is to pr.omote, ëi~velolJ and encourage-

and assist :in the ~cquiring, 'con'structIt)ïÏ, r-econstructinK, im-.. - '
- proVig, maintåin:Ing and equipping 'and' furnishing of industrial,, ....o..... .. .. .. .. .
ninufacturing, warehousÍIg~' commèrcial,: r~šea'rch -and pollution" .... .. ..- -
..cQntro:L £aeílitîes..d thereby to." aclyaIC~' the' job' opp()tt~itie~p. .
.gen-éral p.-rospe;-:rty p econoinc welfare a~d hèàlth of 

the i,nhaõitants.

of tne City of NewYork~

- -.o.o . .

:nm .MAYOK 'OF TIE. CITY OF_ N-EW Y.ORIC
. ........... .. '

...:... ..:..~ -:. ,.....

s . . By: .

. ,
~.', ' ~'// / - ~/~ '-y~~ .'/,,.r .'
. , ' .; ~-7r-- - _I. ¿,( _.. ~_~ .:':~'''c~.. .'

/.o.,.., . "'c.~, .. "-

Clerk of the City of New York

FirSt Deputy City cte'r~

, " .
. -
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IDA BOAR OF DIRECTORS
MEMBERS

Albert V. De Leon
Joseph I. Doilek

, Kevin Dòyle ..
Bernard Haber
Jose L. Orengo

. Derek B. Park, Vice Chairman
Rafael A. Salaberros
Robert D. Santos

Ex O((icio Members
Bar Dinerstein, alternate for Amanda M. Burden,

Chair of the CityPJanng coinission of The City of New York
John Graham, alternate for Wiliam C. Thompson, Jr.,

Comptroller of The City öfNew York
Angela Sun~ alternate for Danel L. Doctoroff

Deputy Mayor for Economic Development and Rebuilding of The City of New York
Leonard M. Wasserman, alternate for Michael A. Cardozo, Esq., .

Corporation Counsel of The City of New York

519930.1 001098 LIST
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THE CITY OF NEW YORK
OFFICE OF THE MAYOR

NEW YORK, N. Y. 10007

iime 13, 2005

. .
Ms: Barbar Basser-Bigio

, 40 East 80th Etreet, Apt. 15B
.. New York, New York 10021

bear Ms. Basser-Bigio: /.

, ,Puruant-to the authority.vested in me as. Mayor by Section 917 of the General
Municipal Law of the State of New. York, I am pleåsed to appoint you 'as a member of the

, New York City Industrial Development Agency (IA).

Your appointment is effective immediately aDd is for the remainder of a thee-year
. term ending on Septeiiber 30~ .2005, to be'immediately followed by a full tmee.,year tèrm'
endil1~ on September 30, 2008. . .

On behalf of the. people of New York City, I extend my thans and
cóngrtulations to you.' i a- grteful you have. agreed to share your time and experience

with the IDA Board, and I wish you the very best.

Sincerely,

. MichaelR Bloomberg
Mayor

.MR:jÒ
l
~

cc: Andrew M. Alper, IDA Chair

:;..

~



0" 0"
"-- .: ~ y", : 0..'.:_. .

f~.:~~'j\,t;;tJ
'":;::::- ::. "0 ,....

THE CITY OF NEW YORK,
OFFICE OF THE MAYOR
NEW¥ORK. N. ¥. 10007

June 13, 2005

Robert D. SantoS', Esq.
39-JiPackard Street .

. Sunnyside Gardèns, NewYark iÜ04

Dear Mr. Santos: /'

. . Pursuant to the au~ori~vested in me 
as MaY9r by Section 917 of the General..

M~niëi.pal Law, ofth~ State ofNew.¥ark~J.ai,piçasedJ().'appoinï'you as a me~ber afthe
New Yark.CìtyTßdustial DevelöprrientAgency(IDA). ..,.

Y aur appoÍntIent is' effective immediately and is far the remainder, of a'~ee-yeai
term èIi~ìng an September 30, 2005, to .be immediately fallawed by a full three-year term
. Cnding .an September 30,.2008. '

On behalf af t~e peaple,_.of New..York City, I extend my thans and
congratulatians. to you. I ai- grteful yau have agreed to. share yaur time and experience

with the IDA Board, and I wish yoü the very best.

Sincerely, , 00

~
~
(~;

Michael R. Blaamberg
Mayor =. :

. MR:jb tl;¥.

cc: Andrew M. Alper, IDA Chair

¡¿~;~,..E?~~
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'THE' ClTY OF NEW YORK
OFFlCE OF THE MAYOR
,NEW YORK. N. Y. 10007

June 13, 2005

Albeit V~ De Len~ Esq.
140 81h A venue, Apt. 2P

Brooklyn, New York 11215

. . .Deat Mr. De .Leon/

Pursuant to the authority vested 'iii me as Mayor by Section 917 of the General
,Municipal Law of the State Qt"New York, I am pleased to appoint you as a.member ofthe.

. New York City Industral DevêlopmentAgency (IDA).

YolIr.appointment is eff~ctive:imniedI-ately and is for the remainder of a thiee-year
. tel). expiring on September 30,2007.

On..behalf of the people. of New York City, I exte~d my thans and
, congrtulations to you. I am~ grateful you have. agreed to share your time and experience '

wI-th the IDA Board, and I wish you the very best.

Sincerely,

Michael R. Bloomberg
Mayor

MR:jb
î,.
~

CC:' Andrew M. Alper, IDA Chair
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. Derek B. Park, Ph.D.
Trump Pare Tower

, .106 Central Park South
. . NewYork~ New York 10019

, Dear Dr. 'Park~

, r\,:,t~~.YJ¡~!; "\'\ ~.. l.~~.,...., _~... ,~
: :,. I.tG-.r..~, ¡. "~-;l. ' 0-.3 'ç' $ , F;. 4~~

~:7t2~¥+., ',. -'-.~~,y~~~".
THE C'IY OF NEW YORK
OFFICE OF THE MAYOR
. NEW YORK, N. Y. 10007

June 1 3~ 2005

. Pursuant to the authority vested in. me as .Mayor by Section 9.1 7 of the General

M~njdpal Law of the State of New Yorlç, J.an pleased to appoint you as a member of 

theNew York City Industrial Development Agency (IDA).

Your appoinlrnent .is effec-lve immedjately ,for. a three-year tèmi expiring on
'September 30~ 2007.

On behalf of the people of New York City~ i extend my thans and
congtahdåtions to you. ) am grateful you have agreed to share your time and experience

with the IDA Board~ and ) wish you the very best.

MRB;jb

cc: Andrew M. Alper~ IDA Chair

Sjncerely~

Michael R. Bloomberg
Mayor
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THE CITY OF NEW YORK
OFFICE OF THE MAYOR

NEW YORK, N. Y. IQ007

July 1 i~ 2005

10sé L Orgo~ Es.
26 Eat lOIb Strt. Apt 9
NewYo~:NewYork1009

Dea Mr~ Orgo: /'

, Followig your designàtion by the Mai Borough Prident.' and. purt to
. the autòntyvest~ in.me as M~yor 1)y Section 917 oftbe Gene. Muncipal.Law of the
.'State of New Yo~ I.ai plea to appoint you as a member of the New York City

. ,:Indutral Development Agency (1A).

. Y ôur apintment is ~ective imedately and is for the reaider of a the-yea .

::teq.expiig on. Novembe 20~ 2006. .. ..
On beal of the peple of New Y pr. City~ I exted .my than . and

cöngatons tò you. I am gre.f you have agr to share your timeaId ex,erence
with.the IDA Board, and I Wih you the ver best .

Sincerely~ '

~~
Michal R. Bloombe
Mayor

MR:jò

eo: An M. Al
c. Vitgia Fields
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CETICATB AS TO APo.I

: as ame~er oftle
NEW YORK CI INUSTR DBVEI.PME AGENcY

for ñ1g wi the
SBCRARYOF $TATB OF

. TISTATÊOFNBWYORK

Tl is tó ce/YtlMF AI A SALßR ha be 3pui as ofFebai. ID ,:iOO, 8S a.M off/ NE YO.i ClINUS D.R
: : . - -.iCY, Whch ha bee duyeslÌ by Cf 108 oft1 taws of1974, as am

'.' NewYo~'NewYorl.
. 'Dated.Febniai/ò. 2904 '.
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._()~ ~-
VIexORL ROBiE

. City Clerl Clerk of the' Council
, NewY~*,NeWYoJk
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. THE CITY OF NEW YORK
. OFFICE; . OF. THE MAYOR

NEW YORK, N. Y. 10007

Februar 21, 2007

Mr. Kevin Doyle
260 Riverside Drive, Apt. lOA
New Y ork, Ne~ York 10025

Dear Mr. Doyle:/

Following your designation by the Manattan Borough President, and pursuant to
the authority vested in me as Mayor by Section 917 of 

the General Muncipal Law of the

State of New York, I am 'pleased to appoint you as a member of the New Yark City
. Industral Development Agency (IDA).

Your appointment is effective immediately and is for the remainder of a thee-
year tenn expiring on November 20, 2009.. . . .

On behalf of the people 
'óf Nèw York City, I extend my thans and

. congratulations to you. I am grateful you have agreed to share your time and experience
with the IDA Board, and I wish you the very best.

Sincerely,

Michael R. Bloomberg
Mayor

~
MRB:jc

cc: Borough President Scott Strnger
Robert Lieber, EDC President
Meredith Jones, EDC General Counel
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AGENCY GENERAL CERTIFICATE

We, the undersigned Executive Director and an Assistant Secretary of New York
City. Industrial Development Agency (the "Agency"), a corporate governmental agency
constituting a body corporate and politic and a public benefit corporation organized and existing
under the laws of the State of New York, HEREBY CERTIFY as follows (all capitalized terms
used but not defined herein shall have the respective meanings set forth in the Lease Agreement
referred to herein):

1. The following persons are the members of the Agency, holding the

offces, if any, set forth opposite their names:

(Vacant)
Derek B. Park
Daniel L.' Doctoroff

Chairman
Vice Chairman
Deputy Mayor for Economic Development and Rebuilding of The
City of New York (ex offcio)
Corporation Counsel of The City of New York (ex offcio)
Comptroller of The City of New York (ex officio)
Chairperson of the City Planning Commission of The City of New
York (ex offcio)

Michael A. Cardozo, Esq. .
Willam C. Thompson, Jr.
Amanda M. Burden

Albert V. DeLeon
Joseph 1. Douek
Kevin Doyle
Bernard Haber
Rafael A. Salaberrios.
Robert D. Santos.

Maureen Babis is the Executive Director of the Agency.
The offce of Deputy Executive Director of the Agency is currently vacant.

. Meredith J. Jones, Esq. is the General Counsel of the Agency.
Jason Wright is the Chief Financial Offcer of the Agency.
Richard E. Marshall, Esq. is the Vice President for Legal Affairs of the Agency.
Deo Singh is the Treasurer of the Agency,
Christopher Malin is the Assistant Treasurer of the Agency.

2. That attached hereto is a true and correct copy of the bylaws of the

Agency as in effect on the date hereof, and that said copy has been compared by us with the
original thereof on file in the Minute Book of the Agency and that said copy is a correct copy
thereof and of the whole of said bylaws, and that the same has not been altered, amended or
repealed, but is in full force and effect.

3. That attached hereto is a true, correct and complete copy of the notices of

the meetings of the Agency held on June 12, 2007 and on July 23, 2007, which notices were
given pursuant to the bylaws of the Agency and duly sent to each member of the Agency, all in
accordance with the applicable provisions of the Agency's bylaws.

527228.2 030814 CLD



2.

4. That attached to the Record of Proceedings (being those documents

delivered on the date hereof referred to below (the "Record of Proceedings") is a true, correct
and complete copy of each of the Lease Agreement, dated as of August 1, 2007 (the "Lease
Agreement"), between the Agency and 128 44th Realty Holding LLC (the "Lessee"); the
Company Lease Agreement, dated as of August 1, 2007 (the "Company Lease"), between the
Lessee and the Agency; the Guaranty Agreement, dated as of August 1, 2007, from the Lessee,
Barone Steel Fabricators, Inc. (the "Sublessee"), Bar Fab Steel Corp. ("the Corporate Guarantor)
and Nicky Barone and Ralph Barone, as individual guarantors (collectively, the "Individual
Guarantors"), to the Agency; a certain Mortgage, Security Agreement and Assignment of Leases
and Rents, dated August 29, .2007, from the Agency and the Lessee to SI Bank & Trust

. (Sovereign Bank) (the "Bank") and a certain Bridge Mortgage, Security Agreement and
Assignment of Leases and Rerits;dated August 29, 2007 fröm the Agency and the Lessee to the
Bari (each of the documents and agreements referred to above in this paragraph 4 being,
collectively, the "Agency Documents"), each of which was duly approved and authorized by the
members of the Agency by a resolution on July 23, 2007, and each of which was executed and
delivered by the offcers of the Agency authorized to do so, and that none of the Agency
Documents has been modified, supplemented, amended, rescinded, repealed or canceled, but

. each continues in full force and effect.

5. That attachGd hereto is a true, correct and complete copy of the

Resolutions duly adopted by the Agency on June 12, 2007 and on July 23, 2007 (the
"Resolutions"), accepting the application of the Sublessee for processing and undertaking a
straight~lease transaction for the Project, and (1) authorizing financial assistance in the form of a.
straight-lease transaction for the acquisition and renovation of the Facility, the leasing of the
Facility Realty to the Agency and the subleasing of the Facility Realty to the Lessee;

(2) authoriing the execution and delivery of the Agency Documents; and (3) approving other
matters in connection therewith.

6. That the Resolutions were duly adopted at meetings of the Agency duly

called and held on June 12, 2007 and on July 23, 2007, that a: quorum was present and acted
throughout each such meeting, and that the Resolutions are in full force and effect and have not
been modified or amended, and the form of each of the Agency Documents as approved at the
July 23, 2007 meeting is substantially in the form as executed and delivered on the date hereof

7. . The Agency' is a corporate governmental . agency constituting a body

corporate and politic and a public benefit corporation of the State of New York duly organized
and existing under the laws of the State of New York, particularly the Act. The Agency is

. authorized to provide financial assistance to the Lessee and the Sublessee in accordance with the
. Act pursuant to a straight-lease transaction for the acquisition and renovation of the Facility by
the Lessee, to lease the Facility Realty from the Lessee and to sublease the Facility Realty to the
Lessee for further sub-sublease of the Facility Realty to the Sublessee for the purpose of
promoting, developing, encouraging and assisting in the acquisition and renovation of an

industrial facility and thereby advancing the job opportunities, general prosperity and economic
welfare of the people of the State of New York and to improve their standard of living.

8. The Agency has complied with the provisions of the Act and has full
. power and authority pursuant to law and the Act to act with respect to all transactions

"

527228.2030814 CLD



3.

contemplated by the Resolutions and each of the Agency Documents and to carr out and

consummate all other transactions contemplated by each of the aforesaid documents.

9. . The execution and delivery of each of the Agency Documents, and

compliance with the provisions thereof, wil not conflict with or constitute on the par of the
Agency a violation of the Constitution of the State of New York or a violation of, breach of or
default under its bylaws or any statute, indenture, mortgage, deed of trust, note agreement or
other agreement or instrument to which the Agency is a pary or by which the Agency is bound,
or, to the knowledge of the Agency, any order, rule or regulation of any court or governmental
agen.cy or body having jurisdiction over the Agency or any of its activities or properties;. and all
consents, approvals, authorizations and orders of governmental or regulatory authorities that are
required of the Agency for the consummation of the transactions contemplated thereby have
been obtained.

10. There is no action, suit, proceeding or investigation at law or in equity, of
which the Agency has notice, by or before any court or public agency, nor, to the best knowledge
of the Agency, is there any basis therefor, wherein an unfavorable decision, ruling or finding
would adversely affect the transactions contemplated by any of the Agency Documents, or that
in any way would adversely affect the validity of the Agency Documents, the Resolutions or any
agreement or instrument to which the Agency is a party and that is used or contemplated for use
in consummation of the transactions contemplated by the Lease Agreement.

11.. The Agency makes no representation or warranty concerning the financial
position or business condition of the Lessee, the Sublessee or any of the Individual Guarantors,
nor does it represent or warrant as to the correctness of any statements or representations made or
. materials furnished by or on behalf of the Lessee, the Sublessee or any of the Individual.
Guarantors in connection with the Project.

12. No controversy or litigation of any nature of which the Agency has notice
is now pending or, to the best knowledge of the Agency, threatened (either in state or Federal

. courts) against or affecting the Agency restraining or enjoining or questioning or afecting,
directly or indirectly, the validity of or the authonty for the making and entering into of any of
the Agency Documents or any proceedings taken by the Agency with respect to the foregoing, or
the organization, creation, corporate existence or powers of the Agency or the title of any of the
present offcers to the respective offces, or the right or power öfthe Agency to acquire, renovate
or improve the Projéct or mortgage, assign, lease or sublease the Project property.

13. The seaL. that has been impressed upon this certificate ls the legally
. adopted, proper and only offcial corporate seal of the Agency.

14. To the best knowledge of the Agency, each of the representations,
waránties and covenants of the Agency set forth in Section 1.3 of the Lease Agreement is true
and correct in all material respects as of the date hereof as if such representations, warranties and
covenants were made as of the date hereof, and the Agency has complied with all Of the terms of
the Lease Agreement to be complied with by the Agency on or prior to the date hereof

527228.2 030814 CLD



4.

15. The copies of each of the Agency Documents being delivered this day are

true, correct and complete copies of such documents as executed, and attached hereto is a true,
correct and complete copy of the Resolutions as adopted, and neither the Agency Documents nor
the Resolutions have been further modified, amended or rescinded as of the date hereof.

16. The Agency Documents and any and all other agreements and documents
required to be executed and delivered by the Agency in order to carry out, give effect to and
consummate the transactions contemplated by the Lease Agreement have each been duly
authorized, executed and delivered by the Agency, and, as of the date hereof, each is in full force
and effect, and each constitutes the valid, binding and enforceable obligation of the Agency, and
the Agency is entitled to the benefits of the same.

17. To the best knowledge of the Agency, no legislation, ordinance, rule or
regulation has been enacted or introduced or favorably reported for passage by any governmental
body, department or agency of the State of New York or of The City of New York, and no
decision by any court of competent jurisdiction of such State or City has been rendered that
would adversely affect the exemption from all taxation (except for transfer and estate taxes) in
the State of New York or The City of New York of the Agency or of any similar body and all
properties owned by it or by such similar body.

18. With respect to each of the Agency Documents, we further certify that we
have made a careful inquiry of each member, offcer and employee of the Agency having the
power or duty to (a) negotiate, prepare, authorize or approve any of the Agency Documents or
authorize or approve payment thereunder, (b) audit bils or claims under any of the Agency
Documents, or (c) appoint an officer or employee who has any of the powers or duties as set
forth above, as to whether or not such member, offcer or employee has an interest (as defined
pursuant to Aricle 18 of the General Municipal Law) in any of the Agency Documents, and,
upon information and belief, as a result of such inquiry, no such member, offcer or employee
has any such interest in any of the Agency Documents.

19. Attached hereto is a true, correct and complete copy of (i) the notice of
public hearing published on May 8, 2007 in the New York Post in compliance with Section 859-a
of the New York State Industrial Development Agency Act, (ii) a transcript of the hearing so
held on June 7, 2007, and (iii) notice of such hearing given to the Mayor of The City of New
York.

(Intentionally Left Blank)

527228.2 030814 CLD



5.

WE FURTHER CERTIFY that on the date or dates ofthe execution of each ofthe
Agency Documents, and on the date hereof, we are the duly appointed and qualified incumbents
of the offces of the Agency set forth below our respective names, and the signatures appearing

above our respective names are our signatures.

IN WITNESS WHEREOF, the undersigned have hereunto set their official
signatures and the corporate seal of the Agency this August 29, 2007.

NEW YORK CITY INUSTRIL
DEVELOPMENT AGENCY

(SEAL)

By:L~
Assistant Secretary

I HEREBY CERTIFY that the signatures of the officers of New York City
Industral Development Agency that appear above are true and genuine, and that I know said
officers and know them to hold the offces set opposite their names.

Title

Vice President for Legal Affairs
New York City Industral Development Agency

527228,2030814 CLD



REVISED 12/12/06

BY-LAWS OF NEW YORK CITY
INDUSTRIAL DEVELOPMENT AGENCY

Pursuant to the authority contained in Section 858, Title
I of Article 18-A of the General Municipal Law, as set out in
Chapter 1030 of the Laws ot 1969, and Section 917 of the General
Municipal Law as set out. in Chapter 1082 of the Laws of 1974 of the
State of New York, the New York City Industrial Development Agency
hereby approves the following by-laws for the regulation of its
activities:

- ARTICLE I
The Agency

Section 1.1. Description. The New York City Industrial
Development Agency (the "Agency") is a corporate. governmental
agency of the State of New York, constituting a body corporate and

. politic and a public benefit corporation, created by and having the
powers and functions set forth in the General Municipal cLaw,
Article 18-A,and Section 917 thereunder (collectively referred to
as. the "Act ") .

Section 1.2. Membership. The membership of the Agency
shall consist of fifteen members, who shall constitute the Board of
Directors (tlie "Board") and shall be selected and shall hold office
as provided in the Act.

, Section 1.3. Offices. The principal office of the
Agency shall be located in the City,. County and State of New York..
The Agency may also have o,ther offices at -such places' within the
State of New York as it may from time to time designate by
resolution.

Section 1.4. Seal. (1) The official seal of the
Agency shall be in the form of a circle and shall bear the name of
the. Agency and the year of its creation. Such seal may also
include such other insignia as may be -approved by the Board.

(2) In the execution on behalf of the Agency of any
instrument, document, writing, notice or paper it shall not be
necessary to affix the official seal of the Agency thereon, . and any

O:\IDA\INFORMATION MATERIAlS\BY-lAlJS.DOC



such instrument, document, writing, notice or paper when executed
without said seal affixed thereon shall be of the same force and
effect and as binding on the Agency as if said official seal had
been affixed thereon in each instance.

(3) The official seal need not be impressed on any
instrument,. document, writing, notice or paper, but the same shall
be sufficiently sealed if the official seal or a facsimile thereof
is engraved, imprinted or otherwise reproduced thereon.

(4) The Secretary or the Executive Director, or in
the åbsence of the Secr~tary.. or the Executi ve Director, .the
Chairman may certify as to the official seal, or its facsimile as of
any date or with respect to any instrument, document, writing,
notice or paper and. any such ,certification shall be conclusive as
to the form of said official seal and that any such instrument,
document, writing, notice or paper has been duly and properly
sealed by the Agency.

Section 1.5. Fiscal Year ., .
Agency shall begin on the fir~t day of
and shall end at the close of business
the following calendar year ~

The fiscal year of the
Jul y in each cal endar year
on the 30th day of June in

ARTICLE II
Officers

Section .2 .1. Appointment. The officers of the' Agency
shall be a Chairman and a Vice-Chairman, who shall be members, and
an Executive Director, Treasurer, Secretary, Assistant Treasurers
and such other officers as it may be determined by the Board, who
shall 4ave such duties, powers and functions as hereinafter
provided, all of whOm shall be elected by the Board, . except the
Chairman, who shall be designated by the Mayor of The City of New
York.

Section 2.2. Terms of Office. All officers of the
Agency other. than the' Chairman, shall hold office at the pleasure
of the Board. The Chairman shall serve as such at the pleasure of
the Mayor of Thè City of New York as provided in the Act.

O:\IDAFORM\796BYlAY -2-



Section 2.3. Chairman. The Chairman shall preside at
all meetings of the Agency, but, for any particular meeting of the
Agency, the Chairman may delegate the responsibility to so preside
to any member or officer of the Agency. He shall sign by manual or
facsimile signature and execute on behalf of the Agency all
agreements, deeds, contracts, notes, bonds, trust indentures or
other evidences of indebtedness when so authori.z~d by resolution of
the Agency, and shall perform such other duties as may be
prescribed for him by law or by the Agency. The Chairman shall
submit to the Board such recommendations and information as he may
consider proper concerning the business, affairs and polices of the
Agency ~

Section 2.4. Vice-Chairman. The Vice-Chairman, during
the absence or disability of the Chairman,. shall have all the
powers and perform àii the duties of the Chairman. The Vice-
Chairman shall also perform such other duties as the Board shall
presèribe or designate. In case of the resignation or pthe death of
the Chairman, the Vice~Chairman shall perform such duties as are
imposed on the Chairman until such time as the Mayor of The City of
New York designates a new Chairman.

Section 2.5. Secretàrv. The Secretary shall recòrd all
the votes and record the minutes of the Agency in a journal to be
kept for that purpose; attend to the serving of notices of all
meetings when required; shall keep in safe custody the seal of the
Agency and shall have power to affix such seal to all papers or
other documents as may be required and may certify by manual or
facsimile signature to the seal of the Agency or its facsimi.le;
shall perform all duties as the Agency may designate.

Section 2.5 (1) . Assistant Secretary. . The Assistant
Secretary shall exercise such powers and perform such duties as
from time to time may be assigned to him .by the Board. At the
request of the Secretary or in his absence. or disability, the
Assistant Secretary shall perform all the duties of the Secretary
and when so acting shall have all the powers of and shall be
subject to all the restrictions upon the Secretary.

Section 2.6. Treasurer. The Treasurer shall be the
chief financial officer of the Agency and shall exercise general
sUpervision over the receipt, custody and disbursement of all
Agency funds and securities, except as otherwise provided by
resolution and shall cause the same to be deposited forthwith in

O:\IDAFORM\796BYLAY ~3-



the name of the Agency in such bank or banks as the Board may
designate.

The Treasurer shall sign all instruments of indebtedness,
orders and checks for the payments of moneys by the Agency pursuant
to the direction of the Board, unless otherwise authorized by
resolution of the Board. Except as otherwise authorized by
resolution of the Board, all such instruments of indebtedness,
orders and checks' shall be countersigned by the Chairman, Vice-
Chairman or Executive Director.

The Treasurer shall have charge of the treasury. and
supervision of receipts, deposits and disbursements of all Agency
moneys. He shall cause to be maintained full and accurate and
separate accounts of the various funds and moneys under his
supervision. The Treasurer shall at a reasonable time exhibit the
said books and accounts showing all receipts and expenditures, to
any member of the Agency during business hours and he shall cause
to be rendered an accounting of the current financial condition of
the Agency at each regular meeting and a full financial report at
each annual meeting covering the Agency's prior fis.cal year. He
shall have such other powers and duties as are conferred upon him
by the Board or by any special or general law.

Seçtion 2.7. Assistant Treasurer. The Assistant
Treasurer shall exercise such powers and perform such duties as
from time to time may be assigned to him by the Board. At the
request of the Treasurer or in his absence or disability, the
Assistant Treasurer shall perform all the duties of the Treasurer
and when so acting shall have all the powers of and __~!i_d.:I,l-__e.~____u
subj ect to all the restrictions upon the Treasurer.

Section ~. 8. Executive and other Committees. The Board
may by resolution passed by a majority of the members of the Board
then in office, designate an Executive Committee, which to- the
extent provided in such resolution shall have all the authority of
the Board which may be delegated and shall have and exercise such
powers of the Board in the management of the business and affairs
of the Agency and may authorize the seal of the Agency to be
affixed to all papers which may require it. The Executive
Committee may consist of the Chairman of the Board, Vice-Chairman,
the Secretary, the Treasurer, the Assistant Secretary and Deputy
Mayor /Administrator of the Economic Development Administration, his
or her representative, or such other or additional persons

0: \IDAFORM\796BYLAY -4-



designated by resolution of the Board. .The Board may by resolution
designate other committees of the Board each to consist of at least
three members which to the extent provided in such resolution shall
have the authority of the Board which may be delegated. The Board
may by resolution designate members to act as alternative members
of any committee, other than the Executive Committee, to replace
absent members at meetings of the Committee. The Board may
establish a Chairman of the Executive Committee with such powers,
duties or responsibilities as are imposed pursuant to the
resolutions of the Board or Executive. Committee. The Executive
Committee shall keep minutes of all proceedings and report such
minutes to the Board when required. Each other committee shall
keep such minutes to carry out its delegated duties and to report
thereon to the Board.

Section 2.9. Other Officers. All other officers of the
Agency shall perform such duties pertaining to their respective
offices as may be assigned to them from time to time by the Board
or the Chairman. Such other officers who are not members shall
receive such compensation as may be authorized by the Board. .

Section 2.10. Officers Holdinq Two or More Offices. Any
two or more offices may be held by the same person, except as
otherwise provided by Law. No officer shall execute or verify any
instrument in more than one capacity if such instrument be required
by law or otherwise to be executed or verified by any two or more
officers.

Section 2.11. Duties of Officers may be Deleqated. In
case of the absence or disability of any officer of the Agency, or. .
in the case of a vacancy in any office or for any other reason that
the Board or the Chairman may deem sufficient, the Board or the
Chairman, except as otherwise provided by law or these By~Laws, .may
delegate, . for the time being, the powers or duties of any officer
to any other officer or to any member.

Section 2.12 . Executive Director. The Executive
Director shall be the chief executive officer and shall be
appointed by the Board by a two-thirds vote of the members of the
Board then in office and shall be responsible for the
administration of its affairs. He shall be the general manager of
the Agency. He shall exercise supervision and control of all
administrative functions of the Agency. He shall be responsible
for the implementation of all resolutions, orders, programs or
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projects of the Agency. He shall act for and in place of any
absent officer or employee of the Agency, . except the Chairman,
Vice-Chairman, Secretary or Treasurer of the Agency. The Executive
Director, as well as the Chairman, shall have the power to sign and
execute on behalf of the Agency all contracts, notes, bonds or
other evidence of indebtedness and to affix and attest to the seal
of the Agency when so authorized by resolution of the Agency. He
shall attend all meetings of the Agency with the right to take part
in the discussion and to recommend. such measurers as he may deem
necessary or expedient, and shall perform such other duties and
have such other powers as may be prescribed for him by law of the
Board. He shall have all necessary incidental powers to perform
and exercise any of the duties and functions specified above or
lawfuliy delegated to him.

Section 2.12 (1) . Deputy Executive Director. The
Deputy Executive Director shall 'be appointed by the Board by a
majority vote of the members of the Board. At the request of the
Executive Director or in his absence or disåbility, the Deputy
. Executive Director shall perform all the duties of the Executive
Director and when so acting shall have the powers of and shall be
subject. to all the restrictions upon the Executive Director.

Section 2.13. Additional Duties.. The Officers of the
.Agency shall perform sUch other duties and functions as may, from
time to time, be required by the Board, by its By-Laws, or its
rules and regulations.

Section 2.14. Additional Personnel. The Board may
appoint ßuch other officers and employees as the Agency ~ay require
for the performance of its duties, and fix and determine their
qualifications, duties and compensation. The Board may also
appoint counsel, fixing compensation for services, which, if
permitted by law, shall be payable in addition to other offiçial
compensation, and may retain and employ private consultants for
professional and technical assistance and advice.

Section 2.15. Compensation of Members. Members shall
receive no compensation for their services as members. The Board
may by resolutlon provide for reimbursement of all necessary
expenses, including travel expenses incurred in the discharge of
their duties as members.
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Section 2.16. Removal of. Officers. Any officer
appointed by the Agency shall serve at the pleasure of the Board.
. The Executive Director may be removed by a two-thirds vote of the
members of the Board then in office at a meeting providing notice
thereof; all other officers may be removed upon a vote of a.
majority of the Board then in office at a meeting providing notice
thereof.

Section 2.17. General Counsel. The General C01:nsel
shall be appointed by the Board by a majority vote of the members
of the Board present at such meeting. The General Counsel shall
provide legal representation in connection with all of the Agency's
proceedings and activities, and shall perform all the duties as the
Agency may designate.

ARTICLE III
Meetings

Section 3.1. (a) Annual Meetinq. The Annual Meeting
of . the Board shall be held on the second Tuesday in November of
each year or such earlier or later date in each calendar year as
may be designated in the notice or waiver of notice of such
meeting.

(b) Reqular. Meetinqs. Regular meetings of the
Board for the trahsaction of any lawful business of the Agency
shall be held on the second Tuesday in each month at s~ch time and
place as designated in a notice t.o be given to the members by the
Chairman, Vice-Chairman or Executive. Director; except that no
meeting shall be held in the month of August and the meeting to be
held in the month of July shall be held on the fQurth Tuesday of
that month. When any regular meeting of the Board falls upon a
holiday observed by the Agency , the meeting of the Board shall be
held upon such other day as th~ members may previously designate by
resolution, and if no such day is designated the meeting shall be
held at the same hour on the next Tuesday following the said
holiday or holidays. Any regular meeting of the Agency may be
dispensed with by appropriate resolution adopted by the members at
any prior meeting of the Board, or by an appropriate resolution
adopted by the members at a special meeting ,held in lieu of a.
monthly regular meeting.
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Section 3.2. Special Meetinas. The Chaïrman, may, when
he deems it desirable, and shall upon a written request of three
members, call or direct the Executive Director to call a special
meeting of the Board for the purpose of transacting any business
designated in the notice, or a written agenda' accompanying the
notice. At such special meeting, no business shall be considered
other than as designated in the notice, but if all members of the
Board are present at a special meeting, with or without notice
thereof, and .all are agreeable thereto, any and all business may be
:transacted at such special meeting.

Section 3.3. Notice. Notice of the time and place of
each meeting of the Agency shall be given to each member by mail at
least five calendar days before such meeting or personally or by
telegram or cable at least twenty-four hours before such meeting.
Except as otherwise provided in Article iV, relating to the
amendment of these By-Laws, Section 2.16, relating to. removal of
officers, and in Section 3..2 relating to special' meetings, such
notice need not specify the matters to be consideréd at the
meeting. Notices by mail shall be deemed to have been give:n when
mailed to each member at his address appearing on records of the
Agency, and notices by telegram or cable shall be deemed to have
been given when presented for transmission to an. office of the
telegram or cable company, addressed as in the case of notices by
mail.

Section 3.4. Waiver of Notice. Notice of any meeting
of the Agency need not be given to a member if waived in writing by
him either beforé or after such meeting, or if he shall be present
at such meeting. No notice need be given of any meeting if all the
members then in office shall be present thereat. Notice of~n
adjourned meeting need not be given, to any member present at. the
time of the adjournment.

Section 3.5. Quorum and Notice. A majority of the
members shall constitute a quorum for the transaction of any
business or the exercise of any power or function of the Board and,
except as otherwise provided in these By-Laws or by any special or
general law i . any act taken by vote of a maj ori ty of those present
at any meeting at which a quorum is present shall be the act of the
Board. A majority of the members present at any meeting, whether
or not constituting a quorum, may adjourn the meeting to another
time and place.
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Section 3.6. Order of Business. At the regular meeting.
of the Board, the following shall be the order of business:

i. Roll Call
2 . Reading and approval of minutes of previous
meeting
3 . Reports of the Treasurer
4. Bond Resolutions
5. Reports of Committees
6. Inducement. Resolutions
7. Unfinished Business
8. New Business
9 . ,Adj ournment

All resolutions shall be in writing and shall be recorded
in the journal .of the proceedings of the Agency.

The foregoing order of business. may be changed or
modified at any regular meeting by a resolution of the members made
immediately following the roll call or prior to s~ch meeting by,
. service upon each member of a written agenda with the notice of
meeting provided in Section 3.3. of this Article.

Section 3.7. Certification of Instruments. Each
officer of the Agency shall have the authority, when necessary or
appropriate, to cert.ify the records, . .proceedings, rules and
regulations, and other instruments of the Agency and to affix and
attest to the official seal of the Agency on. contracts and otherinstruments of the Agency.. .

Section 3.8. Action by Written Consent of Members. Any
action required or permitted to be taken by the Board, other than
adoption of a bond resolution or an inducement resolution, or any
action. required or permitted to be taken by any committee of the
Board may be taken without a meeting. if all members of the Board or
the committee consent in writing to the adoption of a resolution
authorizing the action. The resolution and the written consents
thereto by the members of the Board or committee shall be filed
with the minutes of. the proceedings of the. Board or committee.

Section 3.9. Action Taken by Telephone Communications.
Any action required or permitted to be taken by the Board, other
than adoption of a bond resolution or in inducement resolution, or
any action required or permitted to be taken by any committee

. .
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thereof may be taken when anyone or more members of the Board or
any committee thereof participates in a meeting of such Board or
committee by m~ans of a conference telephone or similar
communications equipment allowing all persons participating in the
meeting to hear each other at the same time. Participation by such
means shall constitute presence in person at a meeting.

ARTICLE iv
By-Laws

Section 4 .1. Amendments. These By-Laws may be amended,
supplemented or repealed by majority vote of the members then in
office at any meeting of the Board if e~ther all the members then
in office are present at such meeting or notice of the proposed
amendment, supplement, or repeal shall have been included in the
notice or waiver of notice of. such meetings.

ARTICLE. V
Policies and Procedures

Section 5.1. The Agency by resolution may adopt
rules, regulations, policies, and procedures. as it may
necessary and appropriate to the operation so long as the
shall not be. contrary to these By-Laws as they may be amended
time to time.

such
deem
same
from

Section 5.2. Audit of Records and Accounts. (1) The
Agency shall annually secure a certified audit by accountants
designated by the Board of. its financial records and accounts in
its possession and under its supervision .and shall file a' copy of
such certified audit with the Mayor, and upon request, with the
Council of the City of New York, within one-hundred and twenty days
after the close of the Agency's fiscal year for its proceedings and
its activities during the preceding fiscal year.

(2) The Board may authorize any other operating
statement which it may determine is required for its operation.

ARTICLE vi
Miscellaneous Provisions
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Section 6.1. Indemnification. The Agency shall, to the
fullest extent permitted by law, indemnify any person made or
threatened to be made, a party to any action or proceeding, other
than a criminal action, by reason of the fact that such person, his
testator or intestate, was a director or an officer or employee of
the Agency or served at the request of the Agency, as a director or
an officer or employee of any subsidiary of' the Agency, against
judgments, fines, amounts paid in settlement and reasonable
expenses, including, attorneys' fees, actually and necessarily
incurred as a result of such action or proceeding (including any
appeal therein), providing (a) such director, officer or employee
acted in good faith for a purpose which he reasonably believed to
be in the best interests of the Agency and (b) it is not determined
in any action or proceeding that such director, officer or employee
acted without reasonable cause to believe that this conduct was
lawful, and (c) such person, his testator or intestate, shall have
first exhausted all the rights and remedies granted, and shall have
satisfied all the obligations imposed by subdivision (1) of Section
917 of the General Municipal Law as set ,out in Chapter. 958 of the
Laws of 1977 of the State of New York.
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Resolution inducing the financing of a commercial facility for
Barone Steel Fabricators, Inc. as an Industrial Incentive Program
(Straight- Lease) Transaction

WHEREAS, New York City Industrial Development Agency (the "Agency") is
authorized under the laws of the State of New York, and in particular the New York State
Industrial Development Agency Act, constituting Title 1 of Aricle 18-A of the General

Municipal Law, Chapter 24 of the Consolidated Laws of New York, as amended, and Chapter
1082 of the 1974 Laws of New York, as amended (collectively, the "Act"), to promote, develop,
encourage and assist in the acquiring, constructing, reconstructing, improving, maintaining,
equipping and furnishing of industrial, manufacturing, warehousing, civic, commercial and
research facilities and thereby advance the job opportunities, general prosperity and economic
welfare of the people of the State of New York and to improve their prosperity and standard of
living; and

WHEREAS, Barone Steel Fabricators, Inc. (the "Applicant") has entered into
negotiations with officials of the Agency for the acquisition and renovation of a commercial
facility (the "Facility"), consisting of the acquisition of an approximately 21,600 square foot
building, located on an approximately 18,750 square foot parcel or' land at 128 44th Street,
Brooklyn, New York, and the renovation of such building, all for use by the Applicant in its
business as a fabricator and erector of structural steel for commercial, industral and larger
residential buildings in the New York metropolitan area, for lease to the Agency by a to be
formed real estate holding company affliated with the Applicant (the "Company"), and sublease
by the Agency to the Company for subsequent sub-sublease in whole to the Applicant, and
having an approximate total project cost of approximately $5,700,000 (the "Project"); and

WHEREAS, the Applicant has submitted a Project Application (the
"Application") to the Agency to initiate the accomplishment of the above; and

WHEREAS, the Application sets forth certain information with respect to the
Applicant and the Project, including the following: that the Applicant is currently located at two
sites in Sunset Park, Brooklyn and employs approximately 46 full time equivalent employees
within The City of Nèw York (the "City"); that the present facilities of the Applicant are
inadequate to permit the Applicant to expand its operations; that the Applicant must look to
expand its operations to remain competitive; that the Applicant has investigated alternative
facilities located in New Jersey but would prefer to remain within the City; that the Applicant
expects to employ approximately 4 additional full time equivalent employees within the three
years following the completion of the Project; that the Applicant must obtain Agency financial
assistance in the form of a straight-lease transaction to enable the Applicant to proceed with the
Proj ect and thereby remain and expand its operations in the City; and that, based upon the
final1cial assistance provided through the Agency, the Applicant desires to proceed with the
Project and remain ánd expand its operations in the City; and

WHEREAS, based upon the Application, the Agency hereby determines that
Agency financial assistance and related benefits in the form of an Industrial Incentive Program
(Straight-Lease) transaction between the Agency and the Applicant and the Company are
necessary tô induce the Applicant to remain and expand its operations within the City; and
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WHEREAS, the Project should not be delayed by the requirement of determining
the details of a straight-lease transaction, which cannot be immediately accomplished; and

WHEREAS, in order to provide financial assistance to the Applicant and the
Company for the acquisition and renovation of the Facility, the Agency intends to grant the
Applicant and the Company financial assistance through an Industrial Incentive Program
(Straight-Lease) transaction in the form of 

real property tax abatements, mortgage recording tax
exemptions and sales tax exemptions all pursuant to the Act;

NOW, THEREFORE, NEW YORK CITY INUSTRIL DEVELOPMENT
AGENCY HEREBY RESOLVES AS FOLLOWS:

Section 1. The Agency hereby determines that the acquisition and renovation
of the Facility and the provision by the Agency of financial assistance to the Applicant and the
Company pursuant to the Act in the form of an Industral Incentive Program (Straight-Lease)
transaction wil promote and is authorized by and wil be in furherance of the policy of the State

of New York as set forth in the Act and hereby authorizes the Applicant and the Company to
proceed with the Project. The Agency further determines that

(a) the Project shall not result in the removal of any facility or plant of

the Applicant or the Company or any other occupant or user of the Facility from outside
of the City (but within the State of New York) to within the City or in the abandonment
of one or more facilities or plants of the Applicant or the Company or any other occupant
or user of the Facility located within the State of New York (but outside of the City);

(b) no funds of the Agency shall be used in 
connection with the

Project for the purose of preventing the establishment of an industral or manufactung
plant or for the purose of advertising or promotional materials which depict elected or

appointed governent offcials in either print or electronic media, nor shall any fuds of
the Agency be given in comiection with the Project to any group or organzation which is
attempting to prevent the establishment of an industral or manufacturng plant withn the
State of New York; and

(c) not more than one-third of the total Project cost is in respect of
facilities or property primarily used in makng retail sales of goods or services to
customers who personally visit such facilities within the meaning of Section 862 of the
New York General Municipal Law.

Section 2. To accomplish the puroses of the Act and to provide financial
assistance to the Applicant and the Company for the Project, an Industrial Incentive Program
(Straight-Lease) transaction is hereby authorized subject to the provisions ofthis Resolution.

Section 3. The officers of the Agency and other appropriate offcials of the
Agency and its agents and employees are hereby authorized and directed to take whatever steps
may be necessar to cooperate with the Applicant and the Company to assist in the Project.

Section 4. The Agency hereby authorizes the Applicant and the Company to

proceed with the Project as herein authorized. The Applicant and the Company are authorized to
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proceed with the Project on behalf of the Agency as set forth in this Resolution; provided,
however, that it is acknowledged and agreed by the Applicant and the Company that (i) nominal
leasehold title to or other interest of the Agency in the Facility shall be in the Agency for
purposes of granting financial assistance, and (ii) the Applicant and the Company are hereby
constituted the agents for the Agency solely for the purpose of effecting the Project, and the
Agency shall have no personal liability for any such action taken by the Applicant or the
Company for such purpose,

Section 5. Any expenses incurred by the Agency with respect to the Project
shall be paid by the Applicant. By acceptance hereof, the Applicant agrees to pay such expenses
and further agrees to indemnify the Agency, its members, directors, employees and agents and
hold the Agency and such persons harless against claims for losses, damage or injury or any
expenses or damages incurred as a result of action taken by or on behalf ofthe Agency in good
faith with rèspect to the Project.

Section 6. This Resolution is subject to approval based on an investigative

report with respect to the Applicant and the Company. The provisions of this Resolution shall
continue to be effective for .one year from the date hereof, whereupon the Agency may, at its
option, terminate the effectiveness of this Resolution (except with respect to the matters
contained in Section 5 hereof).

Section 7. The Agency, as lead agency, is issuing this determination pursuant
to the State Environmental Quality Review Act ("SEQRA") (Aricle 8 of the Environmental
Conservation Law) and implementing regulations contained in 6 N.Y.C.R.R. Par 617. This
determination is based upon the Agency's review of informationprovided by the Applicant and
such other information as the Agency has deemed necessar and appropriate to make this
determination.

The Agency has determined that the Project, an unlisted action, pursuant to
SEQRA and the implementing regulations, wil not have a significant effect on the environment
and that a Draft Environmental Impact Statement wil not be prepared for the Project. The

reasons supporting this determination with respect to the Project are as follows:

(1) the Project wil not result in a substantial adverse change in existing air

quality, traffc or noise levels;

(2) the Project wil not result in the impairment of the character or quality of

important historical, archeological, architectural, or aesthetic resources or
of existing community or neighborhood character;

(3) the Project wil not result in the creation of a hazard to human health; and

(4) no other significant effects upon the environment that would require the
preparation of an Environmental Impact Statement are foreseeable.

Section 8. In connection with the Project, the Agency intends to grant the

Applicant and the Company real property tax abatements, mortgage recording tax exemptions
and sales tax exemptions.
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Section 9. This Resolution shall take effect immediately

0"JA-L
ADOPTED: .~12, 2007

Accepted: , 2007
BARONE STEEL FABRICATORS, INC.

By: \J ~~~VL
Name: \Title: l ~ àiv t
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Resolution Authorizing and Approving the Execution and Delivery
of Agreements in Connection with the Industrial Incentive
Program (Straight-Lease) Project for Barone Steel Fabricators, Inc.

WHREAS, the New York City Industrial Development Agency (the "Agency")
is authorized under the laws of the State of New York, and in particular the N ew York State
Industrial Development Agency Act, constituting Title 1 of Aricle 18-A of the General
Municipal Law, Chapter 24 of the Consolidated Laws of New York, as amended, and Chapter
1082 of the 1974 Laws of New York, as amended (collectively, the "Act"), to promote, develop,
encourage and assist in the acquiring, constructing, reconstructing, improving, maintaining,
equipping and furnishing of industrial, manufacturing, warehousing, civic, commercial and
research facilities and thereby advance the job opportunities, general prosperity an~ economic
welfare of the people of the State of New York and to improve their prosperity and standard of
living; and

WHREAS, Barone Steel Fabricators, Inc. (the "Applicant") has entered into
negotiations with offcials of the Agency for the acquisition and renovation of an industrial
facility (the "Facility"), consisting of the acquisition of an approximately 21,600 square foot
building, located on an approximately 18,750 square foot parcel of land at 128 44th Street,
Brooklyn, New York, and the renovation of such building, all for use by the Applicant in its
business as a fabricator and erector of structural steel for commercial, industrial and larger
residential buildings in the New York metropolitan area, for lease to the Agency by a to be
formed real estate holding company affliated with the Applicant (the "Company"), and sublease
by the. Agency to the Company for subsequent sub-sublease in whole to the Applicant, and
having an approximate total project cost of approximately $5,700,000 (the "Project"); and

WHREAS, on June 12, 2007, the Agency adopted a resolution approving the
taking of preliminar action with respect to providing financial assistance in the form of a
Industrial Incentive Program (Straight-Lease) transaction; and

WHREAS, in order to finance a portion of the costs of the Project, (i) SI Bank 8?
Trust (Sovereign Bank) (such financial institution, or any other financial institution as may be
approved by a certificate of determination of an Agency offcer, the "Bank") has agreed to enter
into a loan arrangement with the Company pursuant to which the Bank will lend approximately
$2,915,000 to the Company, and the Agency and the Company will grant a mortgage on the
Facility to the Bank (the "Initial Bank Mortgage"), and the Bank will fund a bridge loan in the
approximate amount of $1,945,000 (the "Bridge Loan") to the Company, and the Company wil
grant a mortgage on the Facility to the Bank (the "Bridge Mortgage", and together with the
Initial Bank Mortgage, the "Original Bank Mortgage"), and (ii) Empire State Certified
Development Corporation ("ESCDC") has agreed to enter into a loan arrangement with the

Company pursuant to which ESCDC wil lend approximately $1,945,000 to the Company to
refinance the Bridge Loan, and the Company will grant a subordinate mortgage on the Facility to
ESCDC (the "ESCDC Mortgage"); and

WHREAS, in order to provide financial assistance to the Company for the
Project, the Agency intends to grant the Company financial assistance through an Industrial
Incentive Program (Straight-Lease) transaction in the form of real property tax abatements and
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exemptions, sales tax exemptions and mortgage recording tax exemptions, all pursuant to the
Act;

NOW, THEREFORE, NEW YORK CITY INUSTRIAL DEVELOPMENT
AGENCY, HEREBY RESOLVES AS FOLLOWS:

Section 1. To accomplish the purposes of the Act and to provide financial
assistance to the Company for the financing of the acquisition and renovation of the Facility, an
Industrial Incentive Program (Straight-Lease) transaction is hereby authorized subject to the
provisions of this Resolution and the Lease Agreement hereinafter authorized.

Section 2. The execution and delivery of a Company Lease Agreement from
the Company leasing the Facility to the Agency, a Lease Agreement from the Agency
subleasing the Facility to the Company (the "Lease Agreement") (for sub-sublease to the
Applicant), a Sales Tax Letter from the Agency to the Company and the Applicant, the Initial
Bank Mortgage, the ESDC Mortgage, and a Guaranty Agreement from the Company, the
Applicant and the Applicant's and the Company's owners and/or principals in favor of the
Agency (the "Guaranty Agreement") (each document referenced in this Section 2 being,
collectively, the "Agency Documents"), each being substantially in the form approved by the
Agency for prior transactions, is hereby authorized. The Chairman, Vice Chairman, Executive
Director, Deputy Executive Director, General Counsel and Vice President for Legal Afairs of

the Agency are each hereby authorized to execute, acknowledge and deliver each such Agency
Document. The execution and delivery of each such agreement by one of said offcers shall he
conclusive evidence of due authorization and approval.

Section 3. All covenants, stipulations, obligations and agreements of the

Agency contained in this Resolution and contained in the Agency Documents shall be deemed
to be the covenants, stipulations, obligations and agreements of the Agency to the full extent
authorized or permitted by law, and such covenants, stipulations, obligations and agreements
shall be binding upon the Agency and its successors from time to time and upon any board or
body to which any powers or duties affecting such covenants, stipulations, obligations and
agreements shall be transferred by or in accordance with law. Except as otherwise provided in
this Resolution, all rights, powers and privileges conferred and duties and liabilities imposed
upon the Agency or the members thereof by the provisions of this Resolution or the Agency
Documents shall be exercised or pedormed by the Agency or by such members, offcers, board
or body as may be required by law to exercise such powers and to pedorm such duties.

,.f

No covenant, stipulation, obligation or agreement herein contained or contained in
the Agency Documents shall be deemed to be a covenant, stipulation, obligation or agreement of
any member, offcer, agent or employee of the Agency in his or her individual capacity and
neither the members nor the directors of the Agency nor any offcer executing any Agency
Document shall be liable personally for any amounts payable thereunder or arsing from claims
thereon or be subject to any personal liability or accountability by reason of the execution and
delivery or acceptance thereof.

Section 4. The offcers of the Agency are hereby designated the authorized

representatives of the Agency, and each of them is hereby authorized and directed to execute

2

526303,1030814 RES



and deliver any and all papers, instruments, Opl1l0nS, certificates, affdavits and other
documents and to do and cause to be done any and all acts and things necessary or proper for
carring out this Resolution. The Agency recognizes that due to the unusual complexities of the

. transaction it may become necessary that certain of the terms approved hereby may require
modifications which wil not afect the intent and substance of the authorizations and approvals
by the Agency herein. The Agency hereby authorizes the Chairman, Vice Chairman, Executive
Director, Deputy Executive Director, General Counsel or Vice President for Legal Mfairs to
approve modifications to the terms approved hereby which do not afect the intent and

substance of this Resolution. The approval of such modifications shall be evidenced by a
certificate of determination of an Agency offcer.

Section 5. This Resolution shall take effect immediately.

ADOPTED: July 23, 2007

3
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110 Willam Stret. New York, NY 10038

212/619.5000, Fax: 212ß12.3908
ww.nycedc.com/nyåda

July 13,2007

To the Members of the Board of Directors and their Alternates:

Amanda M. Burden
Michael A. Cardozo
Albert V. De Leon
Bar Dinerstein .
Danel L. Doctoroff
Joseph Douek
Kevi Doyle

John Graham
Bernard Haber
Derek Park
Rafael Sahiberros
Robert D. Santos, Esq.
Angela Sun
Wiliam C. Thompson, Jr.
Leonard Wasserman Esq.

. A meeting of the Board of Directors of the New York City Industral Development Agency (the
"Agency") will be held at 9:00 a.m. on Monday July 23, 2007, at the offces of the New York City
Economic Development Corporation (''NCEDC''), 4th Floor Conference Room, 110 William
Street, New York, New York. Please conf your attendance by)calling Fran Tufano at (212)
312-3598.

AB requied by law, the Agency has aleady held or will hold public heargs on projects to be

presented at ths Board meetig. The next public hearg is at 10 a.m. on Thursday, July 19,
2007, at the offces of the NYCEDC. Applications and related inormation to be discussed at the
July heargs were made availab,lestarg Fnday, July 13, 2007. Please notify David Shélley at

(212) 312-3581 if you are interested in obtainig any background matenal on any projects being
. presented at these heargs. You are of coure welcome to attend the heargs. In any event, we
. will send to you in adyance of the Board meeting a sumar of any issues raised and a copy of

any wrtten testiony submitted durg the heargs with respect to projects on the agenda.

Followig the July Board meetig, the Agency's next public hearg wil take place at 10:00 a.m.
on Thursday, September 6, 2007 and the date for the next Board meetig is proposed to be
Tuesday September 11, 2007..~.

- i



One of the items in the Board book relates to the appointment of a new executive diector for the
Agency.. Ths sprig, I made the decision to resign from the NYCEDC in order to spend more
tIe with my famly. I regret that I wi be on vacation durg the July Board meetig, what
would ~ave been my last meetig, and so therefore would like to take ths opportty to than

you, the Board and alternates, and all of my NYGEDC colleagues for providig me with so much
opportty and support over the year. You are left in excellent hands - the leadership and sta
at NYCEDC are exemplar in their capabilties, creativity and enthusiastic for the important
work of the Agency, and I have no doubt, they will.be able to. gude the Agency though any
futue challenges and to many futue successes!

We look forward to seeing you on July 23,2007.

Sincerely,

, I~I- ~
Kei Hayahi
Executive Director



110 Willàm Street, New York, NY 10038
212/619.5000
ww.nycedc.comlnydda

NOTICE OF MEETING OF THE BOAR OF DIRCTORS

A meetig of the Board of Directors of the New York City Industral Development Agency
will b,e held at 9:00 a.m. on Monday, July,23, 2007 at 

the offiGes. of the New York City
Economic Development Coiporation, 4th Floor Conference Room, 110 Wiliat Street, NewYork, New York. . ,; ~.

Minutes of the June 12,2007 Meeting

Interi Financiar Statements (May 2007),

Officer Appointment

New Transaction Resolutions

a. DCD Marketig LLC
b. Excellent Poly, Inc. . .
c. Mind, Hand & Company, Inc. / J.V. W oodworkigIiiö~ IOH':Show

Woodworkig Studio
d. Safe Ar SAT, Inc.

.

New Transaction. Resolutions - Civic Facilties
a. Lower East Side Tenement Museum

b.Lycee Francais de New York

c. The Nightingale-Bamford School

d. Special Needs Facilities Pooled Progr Round xm
· COIfunty Resource Center for the Developmentally Disabled, Inc.
· Creative LifeStyles, Inc.
· Human Care Servces for Famlies & Children, Inc.
· SUS - Development Disabilities Servces, Inc.
· Young AdultInstitute, Inc.

Additional Resolutions.

a. Bank of America Coiporation

b. Barone Steel Fabricators, Inc.
c. Glass Form Productions, Inc.

d. Gracious Thyme Catering Inc.

e. Macy's Group, Inc.

f. Orion Mechancåi Systems, Inc.

g. Way Fong, LLC



Other Items for Consideration

Item ltegarding Proposal for ihe payment of fees for Bond Termnationa. Servces . ,.. l
Item Regarding Proposal for Puchase Contrct for Broadband Feasibilityb: Study ,
Item Regarding Proposal for Puchase Contract for Manufactug and

c. IndustrÜil Subsectors Study .
Item Regarding Proposal. for Puchase Contract for On-Call envIonmental

d.Piang Servces
Item Regarding Proposal for Puchase Contrct for Piers 7-12

e. Development Strategy

Progress Report

Defitions
__i;. .".:

l . -!/ßi '
Kei Hayashi
Executive Director

,
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~ fØeI & Woo J;ÇJ

ONE CHASE MANHATTAN PLA
NEW YORK, NY 10005
WW.HAWKINS.COM

August 29,2007

Barone Steel Fabricators, Inc.
Brooklyn, New York

SI Ban & Trust (Sovereign Ban)
New York, New Yark

Ladies and Gentlemen:

We deliver to you herewith a copy of our legal opinion dated the date hereof
relating to the straight-lease transaction of the New York City Industrial Development Agency
for the benefit of Barone Steel Fabricators, Inc., a New York corporation, and 128 44th Realty
Holding LLC, a New York limited liability company.

You are entitled to rely on such opinion as though the same were addressed to
you.

Very truly yours,

\-.~ ~~Dt\w-.Q lLr

527228.2030814 CLD



~ 9leI & 1foo BPJ

ONE CHASE MANHATTAN PLA
NEW YORK, NY 10005
WW.HAWKINS.COM

August 29, 2007

New York City Industral
Development Agency

New York, New York

Ladies and Gentlemen:

We have examined a record of proceedings relating to the straight-lease
transaction by the New York City Industral Development Agency, a corporate governental
agency constituting a body corporate and P9litic and a public benefit corporation organized and
existing under the laws of the State of New York (the "Agency"), for the benefit of Barone Steel
Fabricators, Inc., a corporation organzed and existing under the laws of the State of New York
(the "Sublessee"), and 128 44th Realty Holding LLC (the "Lessee"), a limited liability company
organzed and existing under the laws ofthe State of New York.

The straight-lease transaction is being entered into in connection with the
acquisition and renovation of an industrial facility (the "Facility"), consisting of the acquisition
of an approximately 21,600 square foot building, located on an approximately 18,750 square foot
parcel of land, located at 128 44th Street, Brooklyn, New York, and the renovation of such
building, all for use in the Sublessee's business as a fabricator and erector of strctual steel for

commercial, industral and larger residential buildings in the New York metropolitan area (the
"Project").

The Project is authorized under and pursuant to the New York State Industral
Development Agency Act (constituting Title 1 of Aricle 18-A of the General Municipal Law,
Chapter 24 of the Consolidated Laws of the State of New York), as amended, and Chapter 1082
of the 1974 Laws of New York, as amended (collectively, the "Act"), and a resolution of the
Agency adopted on July 23, 2007 authorizing, among other matters, the execution of the Lease
Agreement referred to below.

On the date hereof, the Lessee and the Agency have entered into (i) a Company
Lease Agreement, dated as of August 1,2007 (the "Company Lease"), providing for the leasing
of the Facility Realty (as defined in the Lease Agreement) by the Lessee to the Agency; and (ii) a
Lease Agreement, dated as of August 1, 2007 (the "Lease Agreement"), providing for, among
other things, the acquisition and renovation of the Project by the Lessee, the subleasing of the
Facility Realty by the Agency to the Lessee and providing for certain real estate tax benefits,
sales tax and mortgage recording tax exemptions to the Lessee. The Lessee and the Sublessee
have entered into a Sublease Agreement, dated as of August 1, 2007 (the "Sublease

Agreement"), pursuant to which the Lessee has sub-subleased the Facility Realty in whole to the
Sublessee. In addition, the Lessee's obligations under the Lease Agreement, and the Sublessee's

527228.2 0308 i 4 CLD



2.

obligations under the Sublease Agreement, have been guaranteed by Nicky Barone and Ralph
Barone, as individual guarantors (collectively, the "Individual Guarantors"), Bar Fab Steel Corp.,
a New York Corporation (the "Corporate Gurantor") and by the Lessee and the Sublessee,
pursuant to a Guaranty Agreement, dated as of August 1, 2007 (the "Guaranty Agreement"),
from the Lessee, the Sublessee, the Corporate Guarantor and the Individual Guarantors to the
Agency.

The cost of the Project is being financed in par through (i) a loan in the principal
amount of$2,915,000 made by SI Bank & Trust (Sovereign Bank) (the "First Mortgagee") to the
Lessee, which loan is to be secured pursuant to a Mortgage, Security Agreement and Assignment
of Leases and Rents, dated the date hereof (the "First Mortgage"), from the Agency and the
Lessee to the First Mortgagee; (ii) a loan in the principal amount of $1,945,000 (the "ESCDC
Loan") to be made at a future date by Empire State Certified Development Corporation (the

"Second Mortgagee") to the Lessee which loan is to be secured pursuant to a mortgage to be
entered into at a future date from the Lessee to the Second Mortgagee (the "Second Mortgage");
and (iii) equity furnished by the Lessee and/or the Sublessee. To provide bridge financíng for
the anticipated proceeds of the ESCDC Loan, the First Mortgagee is making a loan on this date
to the Lessee in the amount of $1,945,000, which loan is to be secured by a Bridge Mortgage,
Security Agreement and Assignment of Leases and Rents, dated the date hereof, from the
Agency and the Lessee to the First Mortgagee (the "Bridge Loan Mortgage").

We are of the opinion that:

1. The Agency is duly created and validly existing under the Act and has
good right and lawful authority to acquire and renovate the Project, to lease the Facility Realty
from the Lessee in accordance with the terms of the Company Lease and to sublease the Facility
Realty to the Lessee in accordance with the terms of the Lease Agreement.

2. The Agency has the right and power pursuant to the Act to enter into the
Company Lease, the Lease Agreement, the Guaranty Agreement, the First Mortgage and the
Bridge Loan Mortgage, and each agreement has been duly authorized, executed and delivered by
the Agency, is in full force and effect, and constitutes the valid and binding agreement of the
Agency enforceable against the Agency in accordance with its terms.

The foregoing opinion is qualified only to the extent that the enforceability of the
Company Lease, the Lease Agreement, the Guaranty Agreement, the First Mortgage and the
Bridge Loan Mortgage may be limited by bankruptcy, moratorium or insolvency or other laws
affecting creditors' rights generally and is subject to general rules of equity (regardless of
whether such enforceability is considered in a proceeding at law or in equity).

In rendering this opinion, we have relied as to matters of title to the Facility
Realty upon a leasehold title insurance policy issued on the date hereof by Lawyers Title
Insurance Corporation (the "Title Company") to the Agency insuring the leasehold estate of the
Agency under the Company Lease to the Facility Realty, upon a mortgagee title insurance policy
issued on the date hereof by the Title Company to the First Mortgagee insuring the First
Mortgage, and upon the opinion of Caruso, Caruso & Branda PC, counsel to the Lessee, the
Sublessee, the Corporate Guarantor and the Individual Guarantors, each dated the date hereof

527228,2030814 CLD



3.

In rendering this opinion, we have assumed the due recording of the Company
Lease, the Lease Agreement, the Sublease Agreement, the First Mortgage and the Bridge Loan
Mortgage and the due filing and suffciency of financing statements under the New York State
Uniform Commercial Code.

In rendering this opinion, with respect to (i) the due authorization, execution and
delivery of the Company Lease, the Lease Agreement, the Sublease Agreement, the Guaranty
Agreement, the First Mortgage and the Bridge Loan Mortgage by the Lessee, (ii) the dùe
authorization, execution and delivery of the Sublease Agreement and the Guaranty Agreement
by the Sublessee, and (iii) the due execution and delivery of the Guaranty Agreement by the
Corporate Guarantor and each of the Individual Guarantors, we have relied on the opinion of
Carso, Caruso & Branda PC, counsel to the Lessee, the Sublessee, the Corporate Guarantor and
the Individual Guarantors, dated the date hereof

In rendering this opinion, we express no opinion as to the necessity for obtaining
any licenses, permits or other approvals relating to the acquisition or renovation of the Project or
the operation of the Facility, or the application or effect of any environmental laws, ordinances,
rules, regulations or other requirements of any governmental authority. with respect to the
Facility or the Project or the transactions contemplated under the Lease Agreement.

In rendering this opinion, we have assumed the due authorization, execution and
delivery of the First Mortgage and the Bridge Loan Mortgage b;y the First Mortgagee.

In rendering the opinions set forth above, no opinion is expressed as to whether.
any of the real estate tax benefits or sales tax exemptions or mortgage recording tax exemptions
intended to be provided pursuant to any of the above-described documents and agreements wil
in fact be so provided.

The foregoing opinions are further subject, however, to the qualification that we
express no opinion as to matters relating to the rights in, title to or suffciency of the description
of any property or collateral described in the Company Lease, the Lease Agreement, the
Sublease Agreement, the First Mortgage or the Bridge Loan Mortgage or the creation, pedection
or relative priority of any lien or security interest created with respect to such property or
collateral thereunder.

This opinion is issued as of the date hereof, and we assume no obligation to
update, revise or supplement this opinion to reflect any action hereafter taken or not taken, or any
facts or circumstances, or any changes in law or in interpretations thereof, that may hereafter
arise or occur, or for any other reason.

Very truly yours,

\.~ ~~.oA.W.- lL~

527228.2030814 CLD
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NEW YORK CITY INDUSTRIL DEVELOPMENT AGENCY
110 Wiliam Street, New York, New York 10038

August 29, 2007

Mr. Hammerton Jeanty
New York City Department of Finance
Payment Operations Division/ILOT Section

59 Maiden Lane, 26th Floor
New York, New York 10038

Ms. Rose Horton
New York City Department of Finance
Property Division, Exemption Unit
66 John Street, 12th Floor
New York, New York 10038

Re: 128 44th Realty Holding LLC and Barone Steel Fabricators, Inc.
128 44th Avenuè
Brooklyn, New York 11232
Block 735: Lot 50

Dear Mr. Jeanty and Ms. Horton:

On the date hereof, the New York City Industrial Development Agency (the
"Agency") acquired a leasehold estate in the above-described realty (which is further described
in Exhibit A attached hereto) from 128 44th Realty Holding LLC, a New York liability company
(the "Lessee"), pursuant to a certain Company Lease Agreement, dated as of August 1, 2007,

. between the Lessee, as landlord, and the Agency, as tenant, and pursuant to the provisions of the
New York State Irtdustrial Development Agency Act (constituting Title 1 of Aricle 18-A of the
General Municipal Law, Chapter 24 of the Consolidated Laws of New York, Chapter 1030 of the
1969 Laws of New York), as amended, and Chapter 1082 of the 1974 Laws of New York, as
amended (collectively, the "Act"). On this date, the Agency and the Lessee have entered into a
certain Lease Agreement, dated as of August 1, 2007 (the "Lease Agreement"), pursuant to
which the Agency subleased its interest in said realty to the Lessee.

Under the Act, the Agency is regarded as performing a governmental function in
the exercise of the powers conferred by the Act and "shall be required to pay no taxes or
assessments upon any of the property acquired by it or under its jurisdiction or control or
supervision or upon its activities".

However, the Lessee is required under. Section 4.3 of the Lease Agreement,
attached hereto as Exhibit B, to make payments in lieu of such taxes and assessments in the
manner and amounts set forth therein. Pursuant to the Lease Agreement, the Agency hereby
requests that you, as tax assessor, determine before such time as said realty shall become tax
exempt the taxes that would be due and owing if said realty had not been leased to the Agency,
and submit statements directly to the Lessee at 128 44th Realty Holding LLC, c/o Barone Steel
Fabricators, Inc., 128 44th Street, Brooklyn, New York, 11232, Attn: President, with a copy to

527228.2030814 CLD



2.

the Agency at the address in the letterhead, in accordance with the Lease Agreement specifying
the amounts and due dates of such payments in lieu of taxes payable by the Lessee therein.

Thank you for your attention to this matter.

Very truly yours,

NEW YORK CITY INUSTRIL
DEVELOPMENT AGENCY

cj.~.By: g
Ma een P. Babis
Executive Director

527228.2030814 CLD



EXHfflT A

Description of the Land

BLOCK 735 LOT 50 ON THE TAX MAP OF KIGS COUNTY

ALL that certain plot, piece or parcel of land, with the buildings and improvements thereon erected,
situate, lying and being in the Borough of Brooklyn, City and State of New York, bounded and
described as follows:

BEGINING at a point on the southwesterly side of 44th Street, distant 150 feet southeasterly of
the intersection formed by the southeasterly side of 1st Avenue and the southwesterly side of 44th
Street;

RUNG THENCE southwesterly parallel with 1st Avenue, through a part wall, 250 fèet;

THENCE southeasterly parallel with 44th Street 75 feet;

THENCE northeasterly parallel with 1st Avenue, 250 feet to the southwesterly side of 44th Street;

THENCE northwesterly along the southwesterly side of 44th Street, 75 feet to the point or place of
BEGINING.



EXHffIT B

Section 4.3 of Lease Aereement

527228.2030814 CLD



25.

placed upon the Facility pursuant to Section 4.2(a) hereof and subjecting such substitute or
replacement property to the Company Lease, this Agreement and the Sublease Agreement, and
within thirty (30) days after receipt of written request of the Lessee, the Agency shall deliver to
the Lessee appropriate documents conveying to the Lessee all of the Agency's right, title and
interest in any property removed from the Facility pursuant to Section 4.2(a) hereof The Lessee
agrees to pay all costs and expenses (including reasonable counsel fees) incurred by the Agency
in subjecting to the Company Lease, this Agreement and the Sublease Agreement any property
installed or placed on the Facility as part of the Facility pursuant to this Section 4.2 or
Section 4.1 hereof.

(c) The removal from the Facility of any Existing Facility Property pursuant
to the provisions of Section 4.2(a) hereof shall not entitle the Lessee to any abatement or
reduction in the Rental Payments payable by the Lessee under this Agreement.

(d) Within 120 days after the close of each Fiscal Year of the Lessee during
which (i) action was taken by the Lessee pursuant to Section 4.1 (b) hereof or action involving
property having a valuein the aggregate exceeding $250,000 was taken by the Lessee pursuant
to Section 4.2(a) hereof, the Lessee shall, upon request of the Agency, furnish to thè Agency a
written report of an Authorized Representative of the Lessee summarizing the action taken by the
Lessee, during such preceding Fiscal Year and stating that, in its opinion, such action complied
with the applicable provisions of Section 4.1(b) or 4.2(a) hereof, as the case may be; or (ii) no
action was taken by the Lessee pursuant to Section 4. 1 (b) or no action involving property having
a value in the aggregate exceeding $250,000 was taken by the Lessee pursuant to Section 4.2(a)
hereof, the Lessee shall, upon request of the Agency, furnish to the Agency a certificate of an
Authorized Representative of the Lessee certifying to the fact that no such action was taken by
the Lessee pursuant to such Section 4. 1 (b) or 4.2(a) during such preceding Fiscal Year.

Section 4.3 Payment in Lieu of Real Estate Taxes.

(a) Description and Address of Project:

The Project consists of the acquisition and renovation of an industrial facility,
consisting of the acquisition of an approximately 21,600 square foot building, located on an
approximately 18,750 square foot parcel ofland at 128 44th Street, Brooklyn, New York, and the
renovation of such building, all for use in the business as a fabricator and erector of structural

steel for commercial, industrial and larger residential buildings in the New York metropolitan
area. The Facility is located at 128 44th Street, Brooklyn, New York, being Section 3, Block 735
and Lot 50.

(b) Payments Prior to PILOT Commencement Date:

Until the PILOT Commencement Date, or such later date as the Facility Realty is
determined to be exempt from real estate taxes, the Lessee shall pay to the City all real estate
taxes with respect to the Facility Realty at such times, in such manner and in such amounts as
would be applicable if the Facility Realty were owned by the Lessee and not leased to the
Agency,
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(c) Payments in Lieu of Real Estate Taxes, Generally:

It is recognized that under the provisions of the Act the Agency is required to pay
no real estate taxes upon any of the property acquired by it or under its jurisdiction or control or
supervision or upon its activities. The Agency and the Lessee agree, however, that the Lessee
shall be required to make payments in lieu of real estate taxes with respect to the Facility Realty
in accordance with the provisions of Section 4.3(g) hereof, as follows: (i) in the amounts as
determined in subsection (j) below during the QEZE Period, and thereafter (ii) with respect to the
Land, in the amounts determined pursuant to subsection (d) below, and with respect to the
Improvements, payments in lieu of real estate taxes shall be in the amounts determined pursuant
to subsections (e) and (t) below.

The Agency makes no representation as to the availability of an exemption from
real estate taxes for the Facility Realty in the event that the Department of Finance, Assessors'
Offce of the City, the City Surveyor, or any other relevant offcial of the City fails to recognize
the Agency's exemption from real estate taxes on the basis of a discrepancy existing between the
Facility Realty and the tax map of the City or the existence of another impediment to

implementation of the Agency's exemption contemplated hereunder.

The Lessee shall take such action as is reasonably necessary to correct any defect
or deficiency that may prevent the Facility Realty from being recognized as exempt by the City.
The Lessee acknowledges that the Agency has not represented the availability of any such
exemption for the Facility Realty, and the Lessee hereby releases the Agency from any claim
arising from any loss ofthe benefits that were contemplated hereunder.

The Lessee acknowledges that the PILOT Commencement Date will not be
deferred notwithstanding any loss of benefits contemplated hereunder in the event that the City
does not recognize the Agency's exemption from real estate taxes on the PILOT Commencement
Date.

(d) Payments in Lieu of 
Taxes on the Land:

Subject to the provisions of subsection (j) below, for the period commencing on
the PILOT Commencement Date and ending on the earliest to occur of (i) the Expiration Date, or
(ii) the date on which the Agency no longer has a leasehold interest in the Facility Realty, or
(iii) the Termination Date, the Lessee shall make no payments in lieu of real estate taxes, with
respect to the Land (subject to Section 4.3(i)) except as follows with respect to the below-stated
Tax Fiscal Years: for July 1, 2029 to June 30,2030, a payment equal to 20% of Full Land Taxes

(as defined below) for that year; for July 1, 2030 to June 30, 2031, a payment equal to 40% of
Full Land Taxes for that year; for July 1, 2031 to June 30, 2032, a payment equal to 60% of Full
Land Taxes for that year; and for July 1,2032 to June 30, 2033, a payment equal to 80% of Full
Land Taxes for that year.

Certain terms used in the above formula are defined below:

"PILOT Commencement Date" shall mean July 1,2008.
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"City Tax Fiscal Year" shall mean each annual period commencing on July 1,
and ending on the immediately succeeding June 30, or such other annual period as shall be
established by lawful authority as the City's "tax fiscal year" or its equivalent.

"Full Land Taxes" shall mean that amount of taxes with respect to the Land as
the Lessee would otherwise be required to pay from time to time if it were the owner of the Land
and the Agency had no leasehold or other interest in the Land.

For the period commencing on the Expiration Date and ending on the date on
which the Agency no longer has a leasehold interest in the Facility Realty, the Lessee shall make
payments in lieu of real estate taxes equal to Full Land Taxes with respect to the Land.

If the Termination Date has occurred for reasons other than the Agency no longer
having a leasehold estate in the Facility Realty, for the period commencing on such Termination
Date until the date on which the Agency no longer has a leasehold estate in the Facility Realty,
the Lessee shall make payments in lieu of real estate taxes on the Land equal to Full Land Taxes.

(e) Payments in Lieu of 
Taxes on the Improvements:

Subject to the provisions of subsection (j) below, for the period commencing on
the PILOT Commencement Date and ending on the earliest of the following dates to occur of
(i) the Expiration Date, or (ii) the date on which the Agency no longer has a leasehold estate in
the Facility Realty, or (iii) the Termination Date, the Lessee shall make, in accordance with
Section 4.3(g) hereof, and subject to Section 4.3(i) hereof, the following payments in lieu of real
estate taxes on the Improvements:

A. from the PILOT Commencement Date through June 30, 2029, an amount
equal to the lesser of CRET or STRET; and

B. from July 1, 2029, through the Termination Date, the following amounts

as respectively calculated for the following City Tax Fiscal Years:

YEAR LESSEE PAYS:

July 1,2029- June 30, 2030 STRET + ((CRET less STRET) x 0.2)

July 1,2030- June 30, 2031 STRET + ((CRET less STRET) x 0.4)

July 1,2031- June 30,2032 STRET + ((CRET less STRET) x 0.6)

July 1,2032- June 30,2033 STRET + (( CRET less STRET) x 0.8)

provided, however, with respect to this subsection "B," if for any City Tax Fiscal
Year CRET is equal to or less than STRET, then the payment in lieu of real estate

taxes on the Improvements for such year shall be an amount equal to CRET.

527210,2030814 AGMf



28.

Certain terms used in this Section 4.3 with respect to the Improvements shall be defined
as follows:

CRET or "Current Real Estate Taxes" shall mean, for any City Tax Fiscal Year, an
amount equal to the product of:

(I) the then-current assessed value ofImprovements, and

(II) the City's then-current real estate tax rate;

provided, however, that as defined herein, CRET shall not take into account, or in any
way be reduced by, any tax exemption and/or abatement program of whatever nature,
including but not limited to ICIP.

STRET or "Stabilized Real Estate Taxes" shall mean the CRET applicable on the
Commencement Date.

ICIP or the "Industrial and Commercial Incentive Program" is the program, including
any successor program, administered by the New York City Department of Finance (or
successor agency) for the exemption from New York City real property taxes of eligible
industrial or commercial improvements to real property.

ICIP Exemption shall mean the exemption, from New York City real property taxes, of
assessed valuation of industrial or commercial improvements that are eligible under ICIP.

ICIP Abatement shall mean the abatement of New York City real property taxes with
respect to eligible industrial or commercial improvements under ICIP.

If the PILOT Termination Date has occurred for reasons other than the Agency no
longer owning a leasehold or other controlling interest in the Facility Realty, for the period
commencing on such PILOT Termination Date until the date on which the Agency no longer
owns a leasehold estate or other controllng interest in the Facility Realty, the Lessee shall make
payments in lieu of real estate taxes on the Improvements equal to CRET.

(f) Subsequent Alterations and Improvements:

If, at any time after the Operations Commencement Date (as such term is defined
in Section 8.5(ii) hereof), the Lessee shall make any alterations of or additions to the
Improvements ("Additional Improvements"), the Lessee shall: (i) notify an Authorized
Representative of the Agency of such Additional Improvements by (y) delivering written notice
thereof within thirty (30) days after the completion of the Additional Improvements, and
(z) providing requested information about such Additional Improvements on the Employment
and Benefits Report (see Schedule B attached hereto); and (ii) request that the Improvements

(including any such Additional Improvements) be reassessed by the appropriate offcer or
offcers of the City; and (iii) make additional payments in lieu of real estate taxes in accordance
with Section 4.3(g) hereof in an amount which shall equal the product of:
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A. the increase in the assessed value of the Improvements as first assessed
upon completion of the Additional Improvements and which are

attributable to such Additional Improvements, less (except during the
QEZE Period) such portion of that incremental assessed value that may be
exempt by operation of an ICIP Exemption (if any), and

B. the City's real property tax rate prevailing at the time of such first
assessment.

The product of "A" and "B" immediately hereinabove shall be added to STRET and the resulting
sum shall be deemed the new STRET for purposes of subsection (e) of this Section 4.3;
provided, however, that if a reduction in the incremental assessed value corresponding to an ICIP
Exemption is applicable, then, as the amount of that reduction diminishes over time (in
accordance with the schedule of the applicable ICIP Exemption), the new STRET wil
correspondingly increase. In no event shall the new STRET in any way take into account or be
reduced by any tax exemption and/or abatement program of whatever nature, including but not
limited to ICIP.

(g) General Payment Provisions:

In order to provide for payments in lieu of real estate taxes payable pursuant to
subsections (d), (e) and (f) above, the Lessee agrees to pay on a date which is at least seven (7)
Business Days before Januar 1 and on a date which is at least seven (7) Business Days before
July 1 of every year to the PILOT Depository, or to such other representative of the Agency, or
at such other times, in either case as the Agency may designate from time to time by written
notice to the Lessee, by certified check or bank draft payable at a bank in New York, New York,
an installment payment equal to one-half of the payment in lieu of real estate taxes due for such
year. The PILOT Depository shall deposit such installment payment to a special trust fund.

It is agreed that the Agency shall request the appropriate officer or offcers of the
City charged with the duty of levying and collecting real estate taxes, to submit to the Lessee at
the times the levies for such real estate taxes are made, a statement specifying the amounts and
due dates for the payments in lieu thereof, so that the Lessee may make such payments in the
correct amounts and on a timely basis.

If the Lessee shall fail to make any such installment payments, the amount or
amounts so in default shall continue as an obligation of the Lessee until fully paid and the Lessee
agrees to pay the same to the PILOT Depository together with the lesser of (x) the maximum
amount of interest thereon permitted by law and (y) the greater of (i) interest thereon at the same
rate per annum from time to time and compounded at the same frequency as if such amounts
were delinquent taxes and (ii) a late payment fee of 5% of the amount that was not paid when
due and, for each month or part thereof that a payment is delinquent beyond the first month, an
additional late payment fee of 1 % per month on an amount equal to the original amount that was
not paid when due that remains unpaid during such month or part thereof.

Nothing contained herein shall limit or impair the Lessee's right, to the extent
permitted by law, to obtain reductions in the valuation of the Facility Realty or the right to obtain
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exemptions (and discounts, if any) therefrom and to seek to obtain a refund of any such

payments made.

(h) Apportionment of Payments afer Transfer:

The Agency shall cause the Collector of the City to return the Facility Realty to
the tax rolls as of the date the Agency shall no longer have a leasehold estate in the Facility
Realty. Subject to the paragraph immediately succeeding, the Lessee and/or other subsequent

owner of the Facility Realty during the City Tax Fiscal Year in which such cessation of the
Agency's leasehold estate occurs, shall be responsible for paying the real estate taxes due for the
portion of such City Tax Fiscal Year that remains after such cessation.

With respect to the semi-annual period of the City Tax Fiscal Year in which the
Agency has ceased to have a leasehold estate in the Facility Realty, the Agency shall cause the
Collector of the City to apportion that part of the installment of the payment in lieu of real estate
taxes previously remitted for such semi-annual period (if any), which is attributable to the period
commencing on the date of such cessation and ending on the June 30 or December 31 following
(as the case may be), as a credit against the real estate taxes owed for such semi-annual period.

(i) Withdrawal of Real Estate Tax Abatements:

The Lessee understands and agrees that the Lessee is required, and shall be
required throughout the term of this Agreement, to payor cause to be paid, as additional
payments in lieu of real estate taxes, the amount of taxes that the Lessee would have been
required to pay as if the Agency did not have a leasehold estate in that portion of the Facility
Realty, if any, utilized or occupied by any Person (other than the Lessee or the Sublessee but
including any sublessee that is pre-approved pursuant to Section 9.3 hereof, if any) for so long as
such utilization and/or occupation shall continue. The Lessee hereby represents to the Agency
that no portion of the Facility Realty is utilized and/or occupied or is intended to be utilized
and/or occupied by Persons other than the Lessee or the Sublessee or a sublessee that is pre-
approved pursuant to Section 9.3 hereof, if any. The Lessee agrees that if ever during the term of
this Agreement the Lessee intends to permit any Person (other than itself, the Sublessee or any
sublessee that is pre-approved pursuant to Section 9.3 hereof, if any) to use and/or occupy a part
of the Facility Realty, then, in such event, the Lessee shall provide to the Agency's Authorized
Representative, written notice of such intended use and/or occupancy before such use and/or
occupancy actually occur, and shall also obtain from the Agency prior written consent therefor in
accordance with the requirements of Section 9.3 hereof

Commencing as of the date on which the Facility Realty is not used in accordance
with the Act and/or this Agreement or upon the occurrence of an Event of Default under this
Agreement, the Lessee' shall be required to make payments in lieu of real estate taxes on the
Facility Realty in such amounts as would result from taxes levied on the Facility Realty if the
Facility Realty were owned by the Lessee and the Agency had no leasehold estate in the Facility
Realty.

Whenever in this Section 4.3 the Lessee is required to make additional payments
in lieu of real estate taxes as if the Facility Realty were owned by the Lessee and the Agency had
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no leasehold estate in the Facility Realty or specified portions thereof, the applicable tax rate
shall be the rate then in effect as shown on the records of the proper City department.

G) QEZE Tax Credits:

For the period commencing on the PILOT Commencement Date and ending on the earliest to
occur of (i) June 30, 2012 (date is equivalent to end of QEZE tax benefits), or (ii) the date on
which the Agency no longer has a leasehold estate in the Facility Realty (the "QEZE Period"),
the Lessee shall make payments in lieu of real estate taxes equal to, for any given City Tax Fiscal
Year, "Eligible Real Property Taxes", as described under subdivision (e) of section 15 of the
New York Tax Law. From July 1, 2012 until the Expiration Date, the Lessee shall make
payments in lieu of real estate taxes in accordance with subsections (d), (e) and (f) of this
Section 4.3. Notwithstanding clause (ii) above, in the event thatthe Lessee is no longer qualified
or certified to be eligible for QEZE tax benefits prior to June 30, 2012, the Agency, in its sole
discretion, and in furtherance of the purposes of the Act, may determine that the Lessee shall
make payments in lieu of real estate taxes in accordance with subsections (d), (e) and (f) of this
Section 4.3 on a date, as determined by the Agency, prior to July 1, 2012.

In the event that the State, at any time during the QEZE Period, repeals the
Empire Zones Program, as established under Aricle 18-B of the New York General Municipal
Law, or that part of it providing for the "QEZE Credit for Real Property Taxes", as defined under
Section 15 of the New York Tax Law, and as a result of such repeal the Lessee is no longer
eligible to claim the QEZE Credit for Real Property Taxes as it is available under current law,
the Lessee shall then make payments in lieu of real estate taxes in accordance with the aforesaid
subsections (d), (e) and (f); provided, however, that if the Lessee learns, after it has tendered a
payment pursuant to this subsection (j), that as a result of such repeal it is no longer eligible to
claim the QEZE Credit for Real Property Taxes with respect to such payment, the Lessee shall
be entitled to a reduction in an amount equal to the excess of such payment overthe amount the
Lessee would otherwise have paid pursuant to subsections (d), (e), and (f) above, to be applied to
its next payment to be made pursuant to this Section 4.3;providedfurther, however, that for any
period during which the Lessee receives QEZE Credit for Real Property Taxes, such period shall
not be deemed to extend the term during which payments in lieu of real estate taxes, as provided
for in the aforesaid subsections (d), (e) and (f), shall apply.

(k) Survival of Obligations:

The obligations of the Lessee under this Section 4.3 shall survive the termination
or expiration of this Agreement for any reason whatsoever. The Agency, in its sole discretion
and in furtherance of the purposes of the Act, may waive, in whole or in part, payments in lieu of
taxes set forth in this Section 4.3, for good cause shown.

Section 4.4 Taxes, Assessments and Charees. The Lessee shall pay when the

same shall become due all taxes (other than those taxes for which payments in lieu thereof are
being paid pursuant to Section 4.3 hereof) and assessments, general and specific, if any, levied
and assessed upon or against the Facility, the Company Lease, this Agreement, the Sublease
Agreement, any ownership estate or interest of the Agency or the Lessee or the Sublessee in the
Facility, or the Rental Payments or other amounts payable under the Company Lease, hereunder
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or under the Sublease Agreement during the term of this Agreement, and all water and sewer
charges, special district charges, assessments and other governmental charges and impositions
whatsoever, foreseen or unforeseen, ordinary or extraordinary, under any present or future law,
and charges for public or private utilities or other charges incurred in the occupancy, use,
operation, maintenance or upkeep of the Facility, all of which are herein called "Impositions".
The Agency shall forward, as soon as practicable, to the Lessee any notice, bil or other
statement received by the Agency concerning any Imposition. The Lessee may pay any
Imposition in installments if so payable by law, whether or not interest accrues on the unpaid
balance.

In the event the Facility Realty is exempt from Impositions (other than real estate
taxes in respect of which amounts are payable under Section 4.3 hereof) solely due to the
Agency's leasehold estate in the Facility Realty, the Lessee shall pay all Impositions to the
appropriate taxing authorities equivalent to the Impositions that would have been imposed on the
Facility Realty if the Lessee were the owner of record of the Facility Realty and the Agency had
no leasehold estate in the Facility Realty.

Section 4.5 Insurance. (a) At all times throughout the term of this Agreement,
including without limitation during any period of construction or reconstruction of the Facility,
the Lessee shall maintain insurance, with insurance companies admitted, authorized and licensed
to do business in the State, against such risks, loss, damage and liability (including liability to
third parties) and for such amounts as are customarily insured against by other enterprises of like
size and type as that of the Lessee and the Sublessee. In addition to this general requirement,
such insurance shall, for purposes of subsection (b) through (g) of this Section 4.5, include,
without limitation (hereinafter "Specific Coverage"):

(i) During any period of construction, renovation, improvement or
reconstruction of any portion of the Facility. Realty,. to the extent not covered by the
General Liability insurance referred to below, Owners. & Contractors Protective Liability
Insurance for the benefit of the Lessee, the Sublessee and the Agency in a minimum
amount of $5,000,000 aggregate coverage for bodily and personal injury and property
damage;

(ii) General Liability insurance and/or Umbrella Liability insurance,

including contractual liability coverage, naming the Lessee and the Sublessee as primary
insureds, in accordance with customary insurance practices for similar operations with
respect to the Facility and the business thereby conducted in a minimum amount of
$5,000,000 per occurrence per location aggregate, which insurance (A) will also provide
coverage of the Lessee's obligations of indemnity under Section 6.2 hereof (excluding,
however, those obligations of the Lessee (1) requiring payment of taxes, (2) set forth in
Section 6.2(a)(i) or (iv) hereof, and (3) under Section 6.2(a)(viii) hereof to the extent not

available to the Lessee at commercially reasonable rates), and (B) may be effected under
overall blanket 'or excess coverage policies of the Lessee or any Affiiate thereof,
provided, however, that at least $500,000 is effected by a General Liability insurance
policy, and (C) shall not contain any provisions for a self-insured retention or deductible
amount;
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NEW YORK CITY INDUSTRIAL DEVELOPMENT AGENCY
110 Wiliam Street, New York, New York 10038

August 29, 2007
Mr. Martin Gbeneky
New York City Department of Finance
Payment Operations Division/ILOT Section
59 Maiden Lane, 26th Floor
New York, New York 10038

Re: 128 44th Realty Holding LLC and Barone Steel Fabricators, Inc.
128 44th Avenue
Brooklyn, New York 11232
Block 735; Lot 50

Dear Mr. Gbeneky:

On August 29, 2007, the N ew York City Industrial Development Agency

acquired a leasehold estate in the above-referenced real property for a project for Barone Steel
Fabricators, Inc. and 128 44th Realty Holding LLC (collectively, the "Company") in Kings
County.

Please forward a bill for the remainder of the tax year to:

128 44th Realty Holding LLC
c/o Barone Steel Fabricators, Inc.
128 44th Avenue
Brooklyn, New York 11232
Attention: President

Very trly yours,

.-C
" \---

Maureen P. Babis
Executive Director

cc: Robert MilIus

Compliance Department
New York City Industrial Development Agency

Brian Halperin
The Bank of New York

527228.2030814 CLD



..-; ,

11

~



- - --- - - -- --- -- - - - ---- - -- - ---- - - ----- --- - - -- - )(

In the Matter

of

Taxation of the New York City

Industrial Development Agency

- ---------- - - --- ---- - - - ------- ---- - - --- - --- - )(

STATE OF NEW YORK )
: ss.:

COUNTY OF NEW YORK )

RICHAR E. MASHALL, ESQ., being duly sworn, deposes and says:

1. That I am an attorney-at-law duly licensed in the State of New York and
am the Vice President for Legal Afairs of the New York City Industrial Development Agency
(the" Agency").

2. That the Agency, a corporate governmental agency constituting a body

corporate and politic and a public benefit corporation of the State of New York, was established
by Chapter 1030 of the 1969 Laws of the State of New York, constituting Title I of Arîcle 18-A
of the General Municipal Law, Chapter 24 of the Consolidated Laws of New York, as amended,
and Chapter 1082 of the 1974 Laws of the State of New York, as amended (collectively the
"Act") .

3. That on or about August 29, 2007, the Agency will enter into a "straight-

lease transaction" within the meaning of the Act, in which the Agency wil acquire a leasehold
estate in the Facility (as defined below) from 128 44th Realty Holding LLC, a New York limited
liability company (the "Lessee"), pursuant to a Company Lease Agreement, dated as of August
1, 2007, between the Lessee and the Agency (the "Company Lease"), and the Agency wil
sublease its leasehold interest therein to the Lessee to provide financial assistance for the
acquisition and renovation of an industrial facility (the "Facility"), consisting of the acquisition

. of an approximately 21,600 square foot building, located on an approximately 18,750 square foot
parcel of land, and the renovation of the building, located at 128 44th Street, Brooklyn, New
York, all for use in the business of the Sublessee (or defined below) as a fabricator and erector of
structural steel for commercial, industrial and larger residential buildings in the New York
metropolitan area, all for sub-:sublease to Barone Steel Fabricators, Inc., a corporation organized
under the laws of the State of New York (the "Sublessee").

4. That simultaneously therewith, the Agency will enter into a Lease

Agreement, dated as of August 1, 2007 (the "Lease Agreement"), with the Lessee, pursuant to
which the Agency will sublease the Facility to the Lessee.

527228,2030814 CLD



2.

5. That simultaneously therewith, the Agency, the Lessee and SI Bank &

Trust (Sovereign Bank) wil enter into two certain Mortgage, Security Agreements and

Assignment of Leases and Rents, each dated August 29,2007 (collectively, the "Mortgages").

6. That pursuant to Section 874 of the Act, the Agency is regarded as

performing a governmental function and is required to pay no tàxes or assessments upon any of.
the property acquired by it or under its jurisdiction or control or supervision or upon its activities.

7. That pursuant to the provisions of Section 8017 of the Civil Practice Law

and Rules of the State of New York, no clerk of any county within The City of New York shall
charge or collect a fee for fiing, recording or indexing any paper, documents, map or proceeding
filed, recorded or indexed for the county, or an agency or offcer thereof acting in an offcial
capacity.

8. That pursuant to the provisions of Section 8019(d) of the Civil Practice

Law and Rules of the State of New York, no clerk of any county within The City of New York
shall charge or receive any fee from The City of New York or the State of New York, or from
any agency or offcer thereof acting in an offcial capacity.
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9. I hereby submit that no mortgage recording tax or other tax or fee for

filing, recording Of indexing should be imposed in connection with the filing and recording of the
. Mortgages, the Company Lease and the Lease Agreement, as hereinbefore described.

Swgp to before me this
a ca "MY of August, 2007

~c(l. ~
JUDIT A. CAPOlONGO

Commisione' of Deeds. City of New Vor
No. 5.1425

Cert. filed in New York County 20 0 ...
Conrsion Expi'es October a i # .,
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.New York City
Industrial Development Agency

110 William Street, New York, NY 10038
212/619.5000, Fax: 212/312.3908
ww.nycedc.com/nycida

August 29, 2007

awkins Delafield & Wood LLP
ew York, New York

SI Ban & Trust (Sovereign Bank)
ew York, New York

arone Steel Fabricators, Inc.
rooklyn, New York

Re: New York City Industrial Development Agency
Industrial Incentive Program
æarone Steel Fabricators. Inc. Proiect)

Ladies and Gentlemen:

This opinion is being furnished to you in connection with the straight-lease
transaction by the New York City Industrial Development Agency (the "Agency") for the benefit
of Barone Steel Fabricators, Inc., a New York corporation (the "Sublessee"), and 128 44th
Realty. Holding LLC (the "Lessee"), a New York limited liability company, and pursuant to
which the Agency wil enter into (i) a Company Lease Agreement, dated as of August 1, 2007
(the "Company Lease"), with the Lessee, by which the Lessee wil lease the Facility Realty (as
defined in the Lease Agreement referred to below) to the Agency, and (ii) a Lease Agreement,
dated as of August 1, 2007 (the "Lease Agreement"), with the Lessee, by which the Agency wil
subleas.e the Facility Realty to the Lessee. The Lessee wil sub-sublease the Facility Realty to the
Sublessee pursuant to a SulJlease Agreement, dated as of August 1, 2007, between the Lessee
and the Sublessee (the "Sublease Agreement").

I am the Vice President for Legal Mfairs to the Agency, and, in such capacity, I
am familiar with the acts and proceedings heretofore had or taken by the Agency relative to the
authorization of the Company Lease, the Lease Agreement, the Sublease Agreement, the
Guaranty Agreement, dated as of August 1,2007 (the "Guaranty Agreement"), from the Lessee,
the Sublessee, Bar Fab Steel Corp. (the "Corporate Guarantor") and Nicky Barone and Ralph
Barone, as individual guarantors (collectively, the "Individual Guarantors"), to the Agency, two
certain Mortgage, Security Agreement and Assignment of Leases and Rents both dated the date
hereof (the "Mortgages"), and both from the Agency and the Lessee to SI Bank & Trust
(Sovereign Bank) (the "First Mortgagee"), and a Letter of Authorization for Sales Tax
Exemption, dated the date hereof, from the Agency to the Lessee. I have caused to be entrusted
to Lawyers Title Insurance Corporation (the "Title Insurance Company") for due recording the
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Company Lease, the Lease Agreement and the Mortgages in the Offce of the Register of The
City of New York in Kings County, New York. Based on the foregoing, I am of the opinion
that:

(a) The Company Lease has been entrusted to the Title Insurance Company
for due recording in proper form in the Offce of the Register of The City of New York in Kings
County, New York, which recording is the only recording necessar to give notice of the lease of
the real property therein as against all creditors of the Lessee and subsequent purchasers. No
rerecording is required in order to maintain notice of the Company Lease.

(b) The Lease Agreement has been entrusted to the Title Insurance Company
for due recording in proper form in the offce of the Register of The City of New York in Kings
County, New York, which recording is the only recording necessary to give notice of the
sublease of the real property therein described as against all creditors of the Agency or of the
Lessee and subsequent purchasers. No rerecording is required in order to maintain notice of the
Lease Agreement.

( c) There is no action, suit, proceeding or investigation at law or in equity by

or before any court, public board or body, of which the Agency has notice, pending or, to the
best of my knowledge, threatened against or afecting the Agency, or to the best of my

knowledge is there any basis for such action, suit, proceeding or investigation, wherein an
unfavorable decision, ruling or finding would adversely affect the transactions contemplated by
the Company Lease, the Lease Agreement, the Mortgages or the Guaranty Agreement or the
validity or the enforceability of the Company Lease, the Lease Agreement, the Mortgages or the
Guaranty Agreement.

(d) No legislation has been enacted by the Legislature of the State of New
York or t.he Council of The City of New York that in any way affects the creation, organization
or existence of the Agency or the titles to offce of any offcers thereof, or the power of the
Agency to lease, sublease, acquire, renovate or mortgage the Facility or improve, assign, lease or
sublease the Facility referred to in the Lease Agreement.

In rendering this opinion, I have assumed (i) the due authorization, execution and
delivery by and enforceability against (1) the Lessee of the Company Lease, the Lease
Agreement, the Sublease Agreement, the Mortgages and the Guaranty Agreement; and (2) the
Sublessee of the Sublease Agreement, and the Guaranty Agreement; and (ii) the due execution
and delivery by and enforceability against the Corporate Guarantor and each of the Individual
Guarantors of the Guaranty Agreement.
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This opllDon is delivered to the addressees solely in connection with the

transaction described herein, and it may be relied upon by the paries to whom this opinion is
addressed and their counseL. This opinion may not be relied upon by any other person, firm or
entity without the Agency's prior written consent.

Very truly yours,

~b;&q.,
Vice President for Legal Affairs
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LETTER OF REPRESENTATION

August 29, 2007

New York City Industrial
Development Agency

New York, New York

SI Bank & Trust (Sovereign Bank)
New York, New York

Dear Sir/Madam:

In order to induce New York City Industrial Development Agency (the

"Agency") to enter into a straight-lease transaction for the benefit of Barone Steel Fabricators,
Inc., a New York corporation (the "Sublessee"), and 128 44th Realty Holding LLC, a New York
limited liability company (the "Lessee"), and in consideration of the foregoing, Nicky Barone
and Ralph Barone, as individual guarantors (collectively, the "Individual Guarantors"), Bar Fab
Steel Corp., aNew York corporation as corporate guarantor (the "Corporate Guarantor") the
Lessee and the Sublessee hereby certify, represent, warrant, and covenant to and with the
Agency and SI Bank & Trust (Sovereign Bank) (the "First Mortgagee") as follows (capitalized
terms used but not defined herein shall have the respective meanings set forth in the Lease
Agreement referred to herein):

1. There is no pending or threatened action, suit, proceeding, inquiry or
investigation, at law or in equity, by or before any court, public board or body, known by the
Lessee, the Sublessee, the Corporate Guarantor or any of the Individual Guarantors, nor to the
best of the knowledge of the Lessee, the Sublessee, the Corporate Guarantor or any of the

Individual Guarantors is there any basis therefor, looking toward the dissolution or liquidation of
the Lessee or the Sublessee or wherein an unfavorable decision, ruling or finding would
materially adversely affect the transactions contemplated by the Company Lease Agreement,
dated as of August 1, 2007, between the Lessee and the Agency, (the "Company Lease"); the
Lease Agreement, dated as of August 1, 2007, between the Agency and the Lessee (the "Lease
Agreement"); the Sublease Agreement, dated as of August 1, 2007, between the Lessee and the
Sublessee; the Guaranty Agreement, dated as of August 1,2007, from the Lessee, the Sublessee,
the Corporate Guarantor and the Individual Guarantors to the Agency; the Letter of

Authorization for Sales Tax Exemption, dated the date hereof, from the Agency to the Lessee;
two certain Mortgage, Security Agreements and Assignment of Leases and Rents, each dated the
date hereof, and each from the Agency and the Lessee to the First Mortgagee; or this Letter of
Representation (the documents referenced in this paragraph above being referred to collectively
as the "Transaction Documents", and those Transaction Documents to which the Lessee, the
Sublessee, the Corporate Guarantor and the Individual Guarantors shall be a party, shall be
referred to as the "Lessee Documents", the "Sublessee Documents", the "Corporate Guarantor
Documents" and the "Individual Guarantors Documents", respectively); or might result in any
materially adverse condition (financial or otherwise), in the business or the property or assets of
the Lessee, the Sublessee, the Corporate Guarantor or any of the Individual Guarantors.
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2, The Lessee is a limited liability company, duly organized, validly existing
and in good standing under the laws of the State of New York, has the authority to own its
property and assets, to carr on its business as now being conducted by it and to execute, deliver
and perform this Letter of Representation and the other Lessee Documents.

3. The Sublessee is a corporation duly organized, validly existing and in
good standing under the laws of the State of New York, has the authority to own its property and
assets, to carry on its business as now being conducted by it and to execute, deliver and perform
this Letter of Representation and the other Sublessee Documents.

4. The Corporate Guarantor is a corporation duly organized, validly existing

and in good standing under the laws of the State of New York, has the authority to own its
property and assets, to carr on its business as now being conducted by it and to execute, deliver
and perform this Letter of Representation and the other Sublessee Documents.

5. The execution, delivery and performance of the Lessee Documents have

been duly authorized by all requisite action on the part of the Lessee, and the execution and
delivery thereof and compliance with the provisions thereof have not and will not violate any
provision of law, the articles of organization or the operating agreement of the Lessee, any order,
judgment or decree of any court or agency of government, or any indenture, agreement or other
instrument to which the Lessee is a party or by which it or any of its property is subject to or
bound, or be in conflict with, or constitute (with due notice and/or lapse of time) a breach of or
default under any such indenture, agreement or other such instrument.

6. The execution, delivery and performance of the Sublessee Documents

have been duly authorized by all requisite corporate action on the part of the Sublessee; and the
execution and delivery thereof and compliance with the provisions thereof have not and wil not
violate any provision of law, the certificate of incorporation or bylaws of the Sublessee, any
order, judgment or decree of any court or agency of government, or any indenture, agreement or
other instrument to which the Sublessee is a party or by which it or any of its property is subject
to or bound, or be in conflict with, or constitute (with due notice and/or lapse of time) a breach of
or default under any such indenture, agreement or other such instrument.

7. The execution, delivery and performance of the Corporate Guarantor

Documents have been duly authorized by all requisite corporate action on the part of the
Corporate Guarantor, and the execution and delivery thereof and compliance with the provisions
thereof have not and will not violate any provision of law, the certificate of incorporation or
bylaws of the Corporate Guarantor, any order, judgment or decree of any court or agency of
government, or any indenture, agreement or other instrument to which the Corporate Guarantor
is a party or by which it or any of its property is subject to or bound, or be in conflct with, or
constitute (with due notice and/or lapse of time) a breach of or default under any such indenture,
agreement or other such instrument.

8. The execution, delivery and performance by the Individual Guarantors of

the Individual Guarantors Documents and compliance with the provisions thereof have not and
will not violate any provision of law, any order, judgment or decree of any court or agency of
government, or any indenture, agreement or other instrument to which any Individual Guarantor
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is a party or by which any Individual Guarantor or any of their respective property is subject to
or bound, or be in conflict with, or constitute (with due notice and/or lapse of time) a breach of
or default under any such indenture, agreement or other such instrument.

9. The Lessee Documents, and any and all other agreements and documents

required to be executed and delivered by the Lessee in order to carr out, give effect to and
consummate the transactions contemplated by the Lease Agreement, have been duly authorized,
executed and delivered by the Lessee and have not been amended, modified or rescinded, remain
in full force and effect and are the legal, valid and binding obligations of the Lessee enforceable
against the Lessee in accordance with their terms.

10. The Sublessee Documents, and any and all other agreements and

documents required to be executed and delivered by the Sublessee in order to carry out, give
effect to and consummate the transactions contemplated by the Lease Agreement, have been duly
authorized, executed and delivered by the Sublessee and have not been amended, modified or
rescinded, remain in full force and effect and are the legal, valid and binding obligations of the
Sublessee, enforceable against the Sublessee in accordance with their terms.

11. The Corporate Guarantor Documents, and any and all other agreements

and documents required to be executed and delivered by the Corporate Guarantor in order to
carry out, give effect to and consummate the transactions contemplated by the Lease Agreement,
have been duly authorized, executed and delivered by the Corporate Guarantor and have not
been amended, modified or rescinded, remain in full force and effect and are the legal, valid and
binding obligations of the Corporate Guarantor, enforceable against the Corporate Guarantor in
accordance with their terms.

12. The Individual Guarantors Documents, and any and all other agreements

and documents required to be executed and delivered by the Individual Guarantors in order to
carry out, give effect to and consummate the transactions contemplated by the Lease Agreement,
have been duly executed and delivered by the Individual Guarantors and have not been amended,
modified or rescinded, remain in full force and effect and are the legal, valid and binding
obligations of the Individual Guarantors enforceable against the Individual Guarantors in

accordance with their terms.

13. The representations and warranties of the Lessee contained in the Lessee
Documents are true, complete and correct and in full force and effect as of the date hereof, with
the same effect as if those representations and warranties were made on and as of the date hereof.
As of the date hereof, no Event of Default or default has occurred and is continuing with respect
to any of the Lessee Documents.

14. The representations and warranties of the Sublessee contained in the
Sublessee Documents are true, complete and correct and in full force and effect as of the date
hereof with the same effect as if those representations and warranties were made on and as of the
date hereof As of the date hereof, no Event of Default or default has occurred and is continuing
with respect to any of the Sublessee Documents.
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15. The representations and warranties of the Corporate Guarantor contained

in the Corporate Guarantor Documents are true, complete and correct and in full force and effect
as of the date hereof with the same effect as if those representations and warranties were made
on and as of the date hereof As of the date hereof, no Event of Default or default has occurred
and is continuing with respect to any of the Corporate Guarantor Documents.

16. The representations and warranties of the Individual Guarantors contained
in the Individual Guarantors Documents are true, complete and correct and in full force and
effect as of the date hereof with the same effect as if those representations and warranties were
made on and as of the date hereof As of the date hereof, no Event of Default or default has
occurred and is continuing with respect to the Individual Guarantors Documents.

17. All out-of-pocket costs, expenses and fees of the Agency incident to the

preparation, execution and delivery of the Transaction Documents, and all other agreements and
documents contemplated hereby and thereby, and the fees and disbursements of Hawkins

Delafield & Wood LLP and the Agency shall be paid by the Lessee and the Sublessee.

18. The Lessee is not a party to or bound by any contract, agreement or other
instrument, or subject to any judgment, order, writ, injunction, decree, rule or regulation which,
in the Lessee's opinion, materially adversely affects, or in the future may, so far as the Lessee
can now foresee, materially adversely affect, the business, operations, affairs, properties, assets
or condition, financial or otherwise, of the Lessee.

19. The Sublessee is not a party to or bound by any contract, agreement or
other instrument, or subject to any judgment, order, writ, injunction, decree, rule or regulation
which, in the Sublessee's opinion, materially adversely affects, or in the future may, so far as the
Sublessee can now foresee, materially adversely affect, the business, operations, affairs,
properties, assets or condition, financial or otherwise, of the Sublessee.

20. The Corporate Guarantor is not a party to or bound by any contract,
agreement or other instrument, or subject to any judgment, order, writ, injunction, decree, rule or
regulation which, in the Corporate Guarantor's opinion, materially adversely affects, or in the
future may, so far as the Corporate Guarantor can now foresee, materially adversely affect, the
business, operations, affairs, properties, assets or condition, financial or otherwise, of the
Corporate Guarantor.

21. None of the Individual Guarantors is a party to or bound by any contract,
agreement or other instrument, or subject to any judgment, order, writ, injunction, decree, rule or
regulation which, in the opinion of each Individual Guarantor, materially adversely affects, or in
the future may, so far as each Individual Guarantor can now foresee, materially adversely affect,
the business, operations, affairs, properties, assets or condition, financial or otherwise, of each
Individual Guarantor.

22, Neither this Letter of Representation nor any other document, certificate

or statement furnished to you by or on behalf of the Lessee, the Sublessee, the Corporate

Guarantor or either of the Individual Guarantors contains any untrue statement of a material fact
or omits to state a material fact. necessary in order to make such statements contained herein and

527228,2030814 CLD



5.

therein not misleading. There is no fact known to the Lessee, the Sublessee, the Corporate

Guarantor or either of the Individual Guarantors which materially adversely affects or in the
future may (so far as the Lessee, the Sublessee, the Corporate Guarantor or either of the

Individual Guarantors can now foresee) materially adversely affect the business, operations,
affairs, conditions, properties or assets of the Lessee, the Sublessee, the Corporate Guarantor or
either of the Individual Guarantors, which has not been set forth in this Letter of Representation
or in a document, certificate or statement furnished to you by or on behalf of the Lessee, the
Sublessee, the Corporate Guarantor or either of the Individual Guarantors prior to or on the date
hereof as provided therein.

23. The Lessee and the Sublessee have been induced to proceed with the

Proj ect by, among other things, the ability of the Agency to provide financial assistance for the
Proj ect.

24. The operation of the Facility in the manner presently contemplated and as
described in the Lease Agreement will not conflct with any zoning, environmental, water or air
pollution law, ordinance or regulation or any similar law, ordinance or regulation applicable

thereto as they exist as of the date hereof

25. The Project is not within the type of actions or classes of actions identified
by the New York State Department of Environmental Conservation under the State
Environmental Quality Review Act, being Aricle 8 of the New York State Environmental

Conservation Law, which will in almost every instance have a significant effect on the
environment and are therefore likely to require the preparation of environmental impact

statements.

26. All provisions contained herein shall remain operative and in full force

and effect, regardless of any investigation made by or on behalf of the Agency, and shall survive
the delivery of the Transaction Documents.

27. The validity, interpretation and performance of this Letter of
Representation shall be governed by the laws of the State of New York.

(Intentionally Left Blank)
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28. This letter may be simultaneously executed in several counterparts, each

of which shall be an original and all of which shall constitute but one and the same instrument.

Very truly yours,

BARONE STEEL FABRICATORS, INC.

6: --

128 44TH REALTY HOLDING LLC

By: '
0- .6 --

By: 6--'

c

RALPH BARONE,
as Individual Guarantor

\~ r.. 0 _ \ _ ()~ ~-¿~~
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CERTIFICATE OF THE LESSEE AS TO COMPLIANCE
WITH SECTIONS 4.5 AND 6.2 OF THE LEASE AGREEMENT

The undersigned HEREBY CERTIFIES ON BEHAF OF THE LESSEE (as
defined below) that he is an Authorized Representative (as defined in the Lease Agreement
referred to below) of 128 44th Realty Holding LLC, a limited liability company organized and
existing under and by virtue of the laws of the State of New York (the "Lessee"), and HEREBY
FURTHER CERTIFIES on behalf of the Lessee that the Lessee is in full compliance as of the
date hereof with tho-se requirements imposed on the Lessee under Sections 4.5 and 6.2 of the
Lease Agreement, dated as of August 1, 2007 (the "Lease Agreement"), between the New York
City Industrial Development Agency and the Lessee, and that attached hereto is a true and
correct copy of that certificate of insurance evidencing the compliance by the Lessee with the
insurance requirements set forth in Sections 4.5 and 6.2 ofthe Lease Agreement.

IN WITNSS WHREOF, the undersigned has hereunto set its hand this August
29,2007.

128 44TH REALTY HOLDING LLC

c --By:
Nicky B rone
Member
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ACORQm INSURANCE BINDER DATE

08/08/2007
THIS BINDER IS A TEPORARY INSURANCE CONTRACT, SUBJECT TO THE CONDITONS SHOWN ON THE REVERSE SIDE OFTHIS FORM.
PRODUCER rAlgN,rO Ext; --(718) 241-850lt COMPANY. BINDER# .

FAX (718) 241-8520 Seneca B07080808497
Brokerage CorpAdral Insurance

5507 Avenue N
Brooklyn, NY 11234

DATE

SUB CODE:

AM

PM
08/28/2008

IME

12:01 AM

NOON

01-10831
1000005672

THIS BINDER IS ISSUED TO EXEND COVERAGE IN THE ABOVE NAMED COMPANY
PER EXPIRING POLICY #:

DESCRIPTION OF OPERA TIONSNEHICLESIPROPERTY (Including Locallon)

. 128 44th Realty Holding LL
128 44th Street

Brooklyn, NY 11232

roperty Located at:
128 44th Street

rooklyn, NY 11232

COVERAGES
LIMITS

TYPE OF INSURANCE COVERAGEIORMS DEDUCTIBLE COINS % AMOUNT
PROPERTY CAUSES OF LOSS Building 5,000 10e 4,800,0001- BASIC 0 BROAD 0 SPEC--
GENERAL LIABILITY

EACH OCCURRENCE $ 1,000,000X -
COMMERCIAL GENERAL LIABILITY FIRE DAMAGE (Anyone fire) $ 100,000

I CLAIMS MADE o OCCUR MED EXP (Anyone person) $ 5,000---
PERSONAL & ADV INJURY $ 1,000,000--

2,000,000GENERAL AGGREGATE $-
1,000,000RETRO DATE FOR CLAIMS MADE: PRODUCTS - COM~OP AGG $

AUTOMOBILE LIABIUTY
COMBINED SINGLE LIMIT $-

ANY AUTO BODILY INJURY (Per persn) $-
ALL OWNED AUTOS BODILY INJURY (Per eccent) $--
SCHEDULED AUTOS PROPERTY DAMAGE $- - ..~~--
HIRED AUTOS MEDICAL PAYMENTS $-

PERSONAL INJURY PROT $NON-D\NED AUTOS-
UNINSURED MOTORIST $-

S
AUTO PHYSICAL DAMAGE DEDUCTIBLE

W AU VEHICLES U SCHEDULED VEHICLES ACTUAL CASH VALUE

== COLLISION: STATED AMOUNT $

OTHER THAN COL: OTHER

GARAGE LIABIUTY AUTO ONLY. EA ACCIDENT $i-
OTHER THAN AUTO ONLY:ANY AUTOl- ---7---.----------'

EACH ACCIDENT $

AGGREGATE $

EXCESS LIABIUTY EACH OCCURRENCE S

R UMBRELLA FORM

AGGREGATE $

OTHER THN UMBRELl FORM RETRO DATE FOR CLAIMS MAE: SELF,INSURED RETENTION $

we STATUTORY LIMITS

WORKER'S COMPENSATION E.L. EACH ACCIDENT $
AND

E.L. DISEASE - EA EMPLOYEE $EMPLOYER'S UABILITY

E.L DISEASE - POLICY LIMIT $

FEES $
SPECIAL

SCONDITONSJ TAXESOTHER
COVERAGES

ESTIMATED TOTAL PREMIUM $

. NAME & ADDRESS
New York City Industrial

Development Agency

110 William Street

New York, NY 10038

Attn: Deputy Executive Director

X MORTGAGEE

X LOSS PAYEE

LOAN #

X ADDITIONAL INSURED

AUTORIZED REPRESENTATIVE

¡wp-
l£ACORD CORPORATION 1993ACORD 75- (1/98)

Ciro E~osi to/CIROE

NOTE: IMPORTANT STATE INFORMATION ON REVERSE SIDE



ACQRQ, CERTIFICATE OF LIABILITY INSURANCE..
I

DATE (MM/DDNY)

08/23/2007
PRODUCER (718)241-8500 FAX (718)241-8520 THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION
Admi ra I l nsurance Brokerag~ Corp ONLY AND CONFERS NO RIGHT~ UPON THE CERTIFICATE

5507 Avenue N HOLDER. THIS CERTIFICATE DOES NOT AMEND,EXTEND OR

Brooktyn, NY ;1234
ALTER THE COVERAGE AFFORDED BY THE POLICIES BELOW.

INSURERS AFFORDING COVERAGE NAIC#'----
INSURED Barone Stee I Fabr i cators Inc INSURER A: Westchester Fire I nsurance Co. 21121

271 40th Street INSURERB: Massachusetts Bay Inslirance Co
.Brook I yn, NY 11232 AND INSURER c: Everest Nat i ona I I nsurance Co
128 44TH REALTY HOLDING LLC INSURER D: A I G

Zur i ch
--~.

INSURER E:

COVERAGE~
THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD INDICATED. NOTWTHSTANDING
ANY REQUIREMENT. TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS CERTIFICATE MAY BE ISSUED OR
MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS, EXCLUSIONS AND CONDITIONS OF SUCH
POLICIES. AGGREGATE LIMITS SHOVl MAY HAVE BEEN REDUCED BY PAID CLAIMS.

INSR lA-DO'
TYPE OF INSURANCE POLICY NUMBER POLICY EFFECTIE POLICY EXPIRATION

LIMITS

GENERAL LIABILITY G22006836002 12/01/2006 12/01/2007 EACH OCCURRENCE $ 1,000,000I-
DAMAGE TO RENTEDX COMMERCIAL GENERAL LIABILITY $ 50, OO.Q

~ tJ CLAMS MADE 00 OCCUR
MED EXP (Anyone peson) $ 5,000

A )f Contractua I L i ab . PERSONAL & AOV INJURY $ 1,000.000
GENERAL AGGREGATE $ 2. 000, 000-._-

GEN'L AGGREGTE LIMIT APPLIES PER: PRODUCTS. COMP/OP AGG $ 1,000,000
-i POLICY m jl8i n LOC
AUTOMOBILE LIABILITY AHY7761315-02 12/01/2006 12/01/2007 COMBINED SINGLE LIMIT-

(Ea acdent) $
100000CANY AUTO-

ALL OINED AUTOS BODILY INJURY
$-::.

(Per person)
B ~ SCHEDULED ALIOS

~.
HIRED AUTOS BOelL Y INJURY

$
NON-oWNED AUTOS (Per accident)-

PROPERTY DAMAGE. $
(Per accdent)

RRAGE LIABILITY

AUTO ONLY, EA ACCIDENT $

ANY AUTO OTHER THAN EA ACC $--
AUTO ONLY: AGG $

EXCESS/UMBRELLA UAElILITY 71G4000007061 12/0112006 12/01/2007 EACH OCCURRENCE $ 5,000,000

o OCCUR 0 CLAIMS MADE
AGGREGATE $ 5.000,000

C $~
$DEDUCTIBLEi-
$. RETENTION $

~*~XX WC5311103 12/01/2006 12/01/2007 X I WCSTATU- IOJt-
EMPLOYERS' LIABILITY E.L. EACH ACCIDENT $ 1,000.000

D ANY PROPRIETORIARTNERlEXECUTIVE
E.L. DISEASE. EA EMPLOYEE $ 1 , OQQ~ QQ.9OFFICERIEMBER EXCLUDED?

If .yes, descrbe under
EL. DISEASE. POLICY LIMIT $ 1.000,000SPECIAL PROVISIONS below

DOi~~'b ¡Ii ty
1633604-001 03/31/2003 Cont i nuous

E

DESCRIP110N OF OPERA110NS / LOCA110NS I VEHICLES / EJCLUSIONS ADEEDm'~(j~i~E~EINflr~~~~'lc'~~IO~ß THE POL I CYERTIFICATE. HOLDER IS LISTED AS ADDITIONA .
HE LOCATION AT 128 44TH STREET BROOKLYN, NY 11232

. I NCLUDES CONTRACTUAL L I AB I L I TY COVERAGE I NCLUDED IN. SECT I ON 4.5 & 6.2 OF. THE LEASE. AGREEMENT
DATED AS OF 08/29/2007 BETWEEN THE CERT I F I CATE HOLDER & 128 44th REALTY HOLD I NG LLC. THE. I NSURERS ARE
~UTHOR I ZED ÀND ADM I TTED I N NEW YORK STATE.

New York City I ndustr i a I
Deve I opment Agency
110 Wi II iam Street
Attn: Deputy Execut i ve Director
New York, NY 10038

CANCELLA TI N
SHOULD ANY OF THE ABOVE DESCRIBED POUCIES BE CANCELLED BEFORE THE

EXPIRATION DATE THEREOF, THE ISSUING INSURER WILL ~1i MAIL

30 DAYS WRIN NOTICE TO THE CERl1FICATE HOLDER NAMED TO THE LEFT

~Xlt~)glMll~lcllll~~ä~X~XX:
Il~Xi)(Iß~~~~W6XXXXXXXX:

AUTORIZED REPRESENTATIVE ~ ¿: ~
Ciro Es osito/CIROE (~ ~' ....

CERTIFICATE HOLDER

ACORD 25 (2001/08) CIACORD CORPORATION 1988 .
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MEMBER'S CERTIFICATE OF THE LESSEE

The undersigned member of 128 44th Realty Holding LLC, a New York limited
liability company (the "Lessee"), HEREBY CERTIFIES THAT:

i. This certificate is furnished in connection with the straight-lease

transaction with the New York City Industrial Development Agency (the "Agency"), the Lessee
and Barone Steel Fabricators, Inc. (the "Sublessee") in connection with the acquisition and
renovation of an industrial facility (the "Facility"), consisting of the acquisition of an
approximately 21,600 square foot building, located on an approximately 18,750 square foot
parcel of land, and renovation of such building located at 128 44th Street, Brooklyn, New York,
all for use in the Sublessee's business asa fabricator and erector of structural steel for
commercial, industrial and .larger residential buildings in the New York metropolitan area (the
"Project").

2. Attached hereto as Exhibit A is a true, correct and complete copy of the

articles of organization of the Lessee, together with all amendments thereto, certified by the
Secretary of State of the State of New York as in effect on the date hereof

3. Attached hereto as Exhibit B is a true, correct and complete copy of the

operating agreement of the Lessee, together with all amendments thereto as in effect on the date
hereof

4. Attached hereto as Exhibit C is a true, correct and complete copy of the

consents duly adopted by the members of the Lessee, which consents have not been revoked,

modified, amended or rescinded and are still in full force and effect, and authorize the
obligations of the Lessee with respect to the Project, and which further authorize the execution
and delivery of all necessary documents by the undersigned.

5. Each document relating to the Project required to be executed by the
Lessee has bee~ executed on behalf of the Lessee by the person named below, who is duly
authorized and empowered to execute such documents. The below-named person is a member of
the Lessee, and the signature below set forth opposite his name is his genuine signature:Name Si n u

C- --Nicky Barone

527228.2030814 CLD
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IN WITNSS WHREOF, the undersigned has hereunto set his hand this August

2f 2007.
128 44TH REALTY HOLDING LLC

By: ~~ (b~
Ralph Ba one
Member

527228.2 030814 CLD
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STATE OF NEW YORK

DEPARTMENT OF STATE

I hereby certify that the annexed copy has been compared with the
original document in the custody of the Secreta of State and that the same

is a true copy of said originaL.

...........
.. 'C NÐi~,. e.

.. ()~ JC ~ .
...n.-t r ¿e..L t- 't;P+'": ~ ~. ... * .. * . .. .. . .~'Ó . tq:

... ~ - , ,exc LS'01l .t .:e. "1~ r.~ ..
.~..:~ENT ()~e...............

WITNESS my hand and official seal of the
Deparment of State, at the City of Albany, on
August 21, 2007.

ß/ fI¿i
Paul LaPointe
Special Deputy Secretary of State

Rev. 06/07
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ARTICLES OF ORGANIZATION

OF

128 44TH REALTY HOLDING LLC

Under Section 203 of the Limited Liabilty Company Law of the State of New York

THE UNDERSIGNED, being a natural person of at least eighteen (18) years of age and acting as
the organizer of the limited liabilty company (the "Company") hereby being formed under Section 203 of
the Limited Liabilty Company Law of the State of New York (the "LLCL"), certifies that:

FIRST: The name of the Company is:

128 44TH REALTY HOLDING LLC

SECOND: The county within the State of New York in which the principal offce of the
Company is to be located is KINGS.

THIRD: The Secretar of State is designated as the agent of the Company upon whom
process against the Company may be served. The post offce address within or without the State of New
York to which the Secretar of State shall mail a copy of any process against the Company served upon
such Secretar of State is THE LLC, 27140TH STRET, BROOKLYN, NY 11230.

FOURTH: The Company shall be managed by one or more MEMBERS.

IN WITNESS WHEREOF, I have subscribed these Aricles of Organization and do hereby affrm the
foregoing as tre under penalties of perjury, this 05/17/07 .~6~

Sharon Babala
Sole Organizer
c/o BlumbergExcelsior Corporate Services
52 South Pearl Street, 2nd Floor
Albany, NY 12207

070517000602
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ARTICLES OF ORGANIZATION

OF

128 44TH REALTY HOLDING LLC

Under Section 203 of the Limited Liabilty Company Law of the State of New York

BLU-39
DRAWDOWN

FILED BY:

BLUMBERGEXCELSIOR CORPORATE SERVICES INC.
52 SOUTH PEARL STREET, 2ND FLR

ALBAN; NY 12207
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LIMITED LIABILITY COMPANY OPERATING AGREEMENT
OF

128 44TH RETY HOLDINGLLC

This Limited Liability Company Operating Agreement of 12844th Realty 
Holdig .LLC

a New York limited liability company organized pursuant to the New York Limited Liabilty
Company Law, is entered into and shall be effective as of the Effective Date, by and among the
Company and the persons executing this Company Agreement as Members.

ARTICLE I
DEFINITIONS

For puroses of this Company Agreement, unless the .context clearly indicates otherwise,
the following terms shall have the following meanings:

1. 1 (Acquisition Agreement. The Agreement of Purchase and Sale dated as of
4/18/07 . between Vouyiouklis and Barone ~

regarding the sale of the Asset to the Company.)

.1.2 (Acquisition Loan. A loan nMxMXcittH'~xxxxxxxxxxxXXXXX~Uí
xxxxxxxxxxxxxxxxxxxxxxxx to the Comp~ny to finance the acquisition of the Asset, which

loan wil be secured by a mortgage or other lien on the Asset.)

1.3 Additional Capital Contribution. An additional 'Capital Contribution payable

by the Members to the Company pursuant to Aricle VIII.

1.4 Affiliate. With respect to any Person, any entity controllng, controlled by or

under common control with such Person. "Control" (including, with correlative meanings, the
terms "controlled by" and "under common control with"), as used with respect to any Person,
shall mean the possession, directly or indirectly,of'he power to direct or cause the direction of
the management and policies of such Person, whether through the ownership of over 50% of the
voting securities of such Person, by .contract or otherwise.

1.5 Article. An Article of this Company Agreement.

1.6 Articles of. Organization. The Articles of Organization of the Company, as

amended from time to time, and fied with the Departent of State of New York.

1.7 (Asset. The real property located at 128 44th Street, Brooklyn!lnd all

improvements thereon.)

1.8 Assignee or "transferee." A transferee of an Economic Interest who has not

been admitted as a Substitute Member. Unless otherwise clear from the context of its use, the
term "transferee" is synonymous with the term "Assignee."

1.9 Bankrupt Person. A Person who: (a) has become the subject of an Order for
Relief under the United States Bankptcy Code by voluntary or involuntary petition, or (b) has
initiated, either in an original Proceeding or by way of answer in any state insolvency or

1



receivership Proceeding, an action for liquidation arrangement, composition, readjustment,

dissolution or similar relief. ~C"") .
1.10 Business Day. Any day other than Saturday, Sunday or any legal holiday

observed in the State of New York.

1.11 Capital Account. The account maintained for a Member or an Assignee

determined in accordance with Aricle VIII.

1.12 Capital Contribution. A Member's Initial Capital Contribution plus any
Additional Capital Contribution made by the Member in accordance with this Company
Agreement. A Capital Contrbution includes (a) the amount of any money contributed by the
Member to the Company (including liabilities of the Company assumed by the Member as
provided in section 1.704-1(b)(2)(iv)(c) of the Regulations), and (b) the Gross Asset Value of
any Property contributed to the Company by such Member (net of liabilities secured by such
contrbuted Propert that the Company is considered to assume or take subject to under section
752 of the Code).

1.13. Commitment. The Initial Capital Contribution and Additional Capital
Contrbutions that a Member is obligated to make.

128 44 tb Rea1ty Ho1ding' LLC
1.14 Company. , a limited liabilty company formed under

the laws of New York, and any successor limited liability company.

1.15 Company Agreement. This .Limited Liabilty Company Operating Agreement ~.
including all amendments adopted in accordance with the Company Agreement and the NY LLCLaw. ... ..

1.16 Default Interest Rate. The prime rate published by the Wall Street Journal for

the last Business Dayòn which a Commitment is payable. '
1.17 Delinquent Member. Delinquent Member shall have the meaning set forth in

Section 8.3.

1.18 Disposition (Dispose). Any sale, assignment, exchange, mortgage, pledge, grant,
hypothecation or other transfer, absolute or as security or encumbrance (including dispositions
by operation of law).

1.19 Dissociation. Any action which causes a Person to cease to be a Member as

described in Article XII hereof.

1.20 Dissolution Event. An event, the occurrence of which wil result in the
dissolution of the Company under Article XIII unless the Members unanimously agree to the
contrary.

1.21 Distribution. A transfer of Property to a Member on account of a Membership

Interest.

2



1.22 Economic Interest. The right to receive allocations of Profits and Losses,
Distributions, returns of capital and distrbution of assets upon a dissolution of the Company.

1.23 Effective Date. May 17, 2007
,

1.24 Exhibit Å. Exhibit A to this Company Agreement setting forth the name,

address, Initial Capital Contribution, Initial Membership Interest and Initial Sharing Ratio of
each Member.

i .25 Fair Market Value. As of any date, the fair market value of an asset on such
date as determined in good faith by the Managing Member. For this purpose, the Managing
Member may in its reasonable and prudent'discretion value assets that are restricted by law,
contract, market conditions (including trading volume relative to the Company's holding) or
otherwise as to salability or transferability at an appropriate discount, based on the nature and
term of such restrctions.

1.26 Fiscal Year. The twelve month period ending on Decembet31 of each year.

1.27 Gross Asset Value. Gross Asset Value, with respect to any Company asset

means the adjusted basis of such asset for federal income tax purposes, except as follows:

(a) The initial Gross Asset Value of any Company asset contributed by a
Member to the Company shall be the Fair Market Value of such Company asset as of the
date of such contribution;

(b) The Gross Asset Value of each Company asset shall be adjusted to equal
its Fair Market Value, as of the following times: (i) the acquisition of an additional
Membership Interest by any new or existing Member in exchange for more than a de
minimis Capital Contribution unless the Managing Member determines that such
adjustment is not necessary to reflect the relative Economic Interests of the Members of
the Company; (ii) the Distribution by the Company to a Member of more than a de
minimis amount of Company assets (other than cash) as consideration for all or part of its
Membership Interest unless the Managing Member determines that such adjustment is
not necessary to reflect the relative Economic Interests of the Members in the Company;
and (iii) the liquidation of the Company within the meaning of section ,1.704-
1 (b )(2)(ii)(g) of the Regulations;

(c) The Gross Asset Value of a Company asset distributed to any Member
shall be the Fair Market Value of such Company asset as of the date of Distribution
thereof;

(Ii) The Gross Asset Value of each Company asset shall be increased or
decreased, as the case may be, to reflect any adjustments to the adjusted basis of such
Company asset pursuant to section 734(b) or 743(b) of the Code, but only to the extent
that such adjustments are taken into account in determining Capital Accounts pursuant to
section 1.704- 1 (b )(2)(iv)(m) of the Regulations; provided, however, that Gross Asset
Values shall not be adjusted pursuant to this paragraph (d) to the extent that the
Managing Member determines that an adjustment pursuant to paragraph (b) above is
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necessary or appropriate in conjunction with a transaction that would otherwise result in
an adjustment pursuant to this paragraph; and .d')

( e) If the Gross Asset Value of a Company asset has been determined or
adjusted pursuant to paragraph (a), (b) or (d) above, such Gross Asset Value shall
thereafter be adjusted to reflect the depreciation or amortization taken into account with
respect to such Company asset for purposes of computing Profits and Losses.

1.28 Initial Capital Contribution. The Initial Capital Contribution set forth in
Exhibit A.

1.29 .Initial Membership Interest. The Initial Membership Interest set forth in
Exhibit A.

1.30 Initial Sharing Ratio. The Initial Sharing Ratio set fort in Exhibit A.

1.31 Management Right. The right of a Member to participate in the management of
the Company, to vote on any matter and to grant or withhold consent or approval of actions of

. the Company.

i .32 Managing Member.

1.33 Member. A party executing the Company Agreement and a Substitute Member.

Nick Barone

1.34 Membership Interest. A Member's Economic Interest and Management Right.

1.35 Net Cash Flow. Net Cash Flow shall mel,m with any respect to any fiscal period
of the Company, all cash revenues of the Company during that period, decreased by, without
duplication, ( a) cash expenditures for operating expenses, (b). capital expenditures to the extent
not made from reserves, (c) repayment of principal on any financing and (d) taxes.

1.36 NY LLC Law. The New York Limited Liability Company Law and all
amendments thereto.

1.37 Organization. A Person other than a natural person. Organization includes,
without limitation, corporations (both non-profit and other corporations), partnerships (both
limited and general), joint ventures, limited liability companies and unincorporated associations,
but the term does not include joint tenancies and tenancies by the entirety.

1.38 Permitted Transferee. Permitted Transferee shall have the meaning set forth in
Section 11.5.

1.39 Person. An individual, trust, estate or any Organization permitted to be a
member of a limited liability company under the laws of the State of New York.

1.40 Principal Office. The Principal Office of the Company set forth in Section 2.6.
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1.41 Proceeding. Any administrative, judicial or other adversary proceeding,
including, without limitation, litigation, arbitration, administrative adjudication, mediation and
appeal or review of ány of the foregoing.

1.42 Profits and Losses. For each Fiscal Year or other period, an amount equal to the

Company's taxable income or loss for such Fiscal Year or period, determined in accordance with
seçtion 703(a) of the Code (for this purose, all items of income, gain, loss or deduction required
to be stated separately pursuant to section 703(a)(I) of the Code shall be included in taxable
income or loss), with the following adjustments:

(a) Any income of the Company that is exempt from federal income tax and
not otherwise taken into account in computing Profits or Losses pursuant to this Section
shall be added to such taxable income or loss;

(b) Any expenditues of the Company described in section 705(a)(2)(B) of the
Code or treated as section 705(a)(2)(B) of the Code expenditures pursuant to section
1.704-I(b)(2)(iv)(i) of the Regulations (other than expenses in respect of which an
election is properly made Under section 709 of the Code),. and not otherwise taken into
account in computing Profits or Losses pursuant to this Section, shall be subtracted from
such taxable income or loss;

(c) In the event the Gross Asset Value of any Company asset is adjusted
pursuant to paragraph (b) or (c) of the definition of Gross Asset Value, the amount of
such. adjustment shall be taken into account as gain or loss from the disposition of such
Company asset for purposes of computing Profits or Losses;

(d) Gain or loss resulting from any disposition of any Company asset with
respect to which gain or loss is recognized for federal income tax purposes shall be
computed by reference to the Gross Asset Value of the Company asset disposed of,
notwithstanding that the adjusted tax basis of such Company asset may differ from its
Gross Asset Value;

(e) In accordance with section 1.704-1(b)(2)(iv)(g)(3) of the Regulations,
depreciation with respect to any Company asset shall be computed by reference to the
adjusted Gross Asset Value of such asset, notwithstanding that the adjusted tax basis of
such Company asset differs from its Gross Asset Value; and

(f) Notwithstanding any other provisions of this definition, any item which is
specially allocated pursuant to Section 9.4 or 9.5 shall not be taken into account in
computing Profits or Losses.

The amounts of the items of Company income, gain, loss or deduction available to be
specially allocated pursuant to Section 9.4 or 9.5 shall be determined by applying rules
analogous to those set forth in paragraphs (a) through (e) above.

1.43 Property. Any property, real. or personal, tangible or intangible, including
money, and any legal or equitable interest in such propert, but excluding services and promises
to perform services in the future,
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1.44 Regulatory Allocations. Regulatory Allocations shall have the meaning set fort
in Section 9.5.

1.45 Section. A section of this Company Agreement.

1.46 Securities Act. The Securties Act of 1933, as amended.

1.4 7 Sharing Ratio. With respect to any Member, as of any date, the ratio (expressed
as a percentage) of (a) such Member's Capital Contribution to (b) the aggregate Capital
Contributions of all Members, or such other ratio as shall be agreed by all Members from time to
time. The Initial Membership Interest and Initial Sharing Ratio of each Member is set fort in
Exhibit A hereof, and Exhibit A shall be amended as necessary to conform to any changes
thereof agreed to by the Members. In the event all or any portion of a Membership Interest is
transferred in accordance with the terms of this Company Agreement, the transferee shall
succeed to the Membership Interest and Sharing Ratio of the transferor to the extent it relates to
the transferred Membership Interest.

1.48 Substitute Member. An Assignee who has been admitted to all of the rights of
membership pursuant to Section ..11.4.

1.49 Tax Characterization .and Additional Tax Terms. It is intended that the
Company be characterized and treated as a partership for, and solely for, federal, state and local
income tax purposes. For such purose, the Company shall be subject to all of the provisions of
subchapter K of chapter 1 of subtitle A of the Code, all references to a "Partner," to "Parters"
and to the "Partnership" in this Company Agreement (including the provisions of Articles VIII
and IX) and in the provisions of the Code and Regulations cited in this Company Agreement
shall be deemed to refer to a Member, the Members and the Company, respectively. In addition,
the following terms shall have the following meanings:

(a) Adjusted Capital Account Deficit shall mean, with respect to any Member,
the deficit balance, if any, in such Member's Capital Account as of the end ofthe relevant,

Fiscal Year, after giving effect to the following adjustments:

(i) Credit to such Capital Account the minimum gain chargeback that
such Member is deemed to be obligated to restore pursuant to the penultimate
sentences of sections 1.704-2(g)(1) and 1.704-2(i)(5) of the Regulations and the
amount of such Member's share of Partner Nonrecourse Debt Minimum Gain;
and

(ii) Debit to such Capital Account the items described in sections
1.704- l(b )(2)(ii)(d)( 4), 1. 704-1(b )(2)(ii)(d)(5) and 1.704-1(b )(2)(ii)(d)(6) of the
Regulations.

The foregoing definition of Adjusted Capital Account Deficit is intended to comply with
the provisions of section L704-1(b)(2)(ii)(d) of the Regulations and shall be interpreted
consistently therewith.
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(b) Code shall mean the Internal Revenue Code of 1986, as amended and in
effect from time to time.

(c) Nonrecourse Deductions has the meaning set forth in section 1. 704-2(b)(1)
of the Regulations.

(d) Nonrecourse Liability has the meaning set forth in section 1.704-2(b)(3)of
the Regulations.

(e) Partner Nonrecourse Debt has the meaning set forth in section 1.704-
2(b)(4) of the Regulations.

(f) Partner Nonrecourse Debt Minimum Gain means an amount, with respect
to each Parter Nonrecourse Debt, equal to the Parnership Minimum Gain that would
result if such Partner Nonrecourse Debt were treated as a. Nonrecourse Liability,
determined in accordance with section 1.704-2(i)(3) of the Regulations.

(g) Parter Nonrecourse Deductions has the meaning set forth in sections
1.704-2(i)(1) and 1.704-2(i)(2) ofthe Regulations. .

(h) Partership Minimum Gain has the meaning set forth in sections 1.704-
2(b)(2) and 1.704-2(d) of the Regulations.

(i) Regulations shall mean the final and temporary federal income tax
regulations promulgated by the United States Treasury Department under the Code as
such Regulations maybe amended from time to time, or if no final or temporary
regulations with respect to a tax issue are then in effect, proposed regulations then in
effect if approved by the Managing Member, All references herein to a specific section
of the Regulations shall be deemed also to refer to any corresponding provision of
succeeding Regulations.

9.9(a).
1.50 Winding Up Sale. Winding Up Sale shall have the meaning set forth in Section

ARTICLE II
FORMTION

2.1 Organization. The Members hereby organize the Company as a New York

limited liability company pursuant to the provisions of the NY LLC Law.

2.2 Company Agreement. For and in consideration of the mutual covenants herein
contained and for other good and valuable consideration, the receipt and suffciency of which are
hereby acknowledged, the Members executing the Company Agreement hereby agree to the
terms and conditions of the Company Agreement, as itmay from time to time be amended. It is
the express intention of the Members that the Company Agreement shall be the sole source of
agreement of the parties, and, except to the extent a provision of the Company Agreement
expressly incorporates federal income tax rules' by reference to sections of the Code or
Regulations or is expressly prohibited or ineffective under the NY LLC Law, the Company
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Agreement shall govern, even when inconsistent with, or different than, the provisions of the NY
LLC Law or any other law or rule. To the extent any provision of the Company Agreement is
prohibited or ineffective under the NY LLC Law, the Company Agreement shall be considered
amended to the smallest degree possible in order to make the Company Agreement effective
under the NY LLC Law. In the event the NY LLC Law is subsequently amended or interpreted
in such a way to make any provision of the Company Agreement that was formerly invalid valid,
such provision shall be considered to be valid from the effective date of such interpretation or
amendment.

'\
J

2.3 Name. The name ofthe Company is:

128 44th Rea1ty Ho1dingLLC

and all business of the Company shall be conducted under that name or under any other name
but, in any case, only to the extent permitted by applicable law.

2.4 Term. The term of the Company shall be perpetual unless the Company shall be
sooner dissolved and its affairs wound up in accordance with the NY LLC Law or the Company
Agreement.

2.5 Registered Agent and Office. The registered agent for the service of process and
the registered offce shall be that Person and location reflected in the Articles of Organization as
fied in the offce of the Department of State of New York. The Managing Member, may, from

time to time, change the registered agent or office through appropriate filings with the
Department of State of New York. In the event the registered agent ceases to act as such for any
reason or the registered offce shall change, the Managing Member shall promptly designate a
replacement registered agent or file a notice of change of address as the case may be. If the
Managing Member shall fail to designate a replacement registered agent or change of address of
the registered offce, any Member may designate a replacement registered agent or fie a notice
of change of address.

2.6 Principal Office. The Principal Office of the Company shall be located at
271 40th Street, Brooklyn, NY

2.7 Publication. Within 120 days after the effectiveness of the initial Articles of
Organization, the Managing Member shall cause a notice containing the substance of the Aricles
of Organization, in the form required by the NY LLC Law, to be published once in each week
for six successive weeks in two newspapers of the county in which the Principal Office is
located.

ARTICLE III
PURPOSE; NATURE OF BUSINESS

The purpose of the Company is (to acquire, improve, own, develop, manage, finance,
lease and otherwise operate the Asset and to otherwise deal with any Property that the
Company may acquire or have a right to acquire, and, in that connection, to finance and
refinance the Asset and any Property, and ultimately to dispose of the Asset, and to do the
same with respect to any Property that the Company may acquire, have a right to acquire
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as a result of its ownership of the Asset and to engage in any and all business in connection
therewith.) The Company shall have the authority to do all things necessary or convenient to
accomplish its purose and operate its business as described in this Aricle III. The Company
exists only for the purose specified in this Aricle III and may not conduct any other business
without the unanimous consent of the Members. The authority granted to the Managing Member
hereunder to bind the Company shall be limited to actions necessary or convenient to this.
business.

ARTICLE iv
ACCOUNTING AND RECORDS

4.1 Records to be Maintained. The Company shall maintain the following records
at the Principal Offce:

(a)
Member;

A current list of the full name and last known business address of each

(b) A copy of the Articles of Organization and all amendments thereto,
together with executed copies of any powers of attorney pursuant to which the Aricles of
Organization or any such amendment has been executed;

(c)
reports;

A copy of the Company's federal, state and local income tax returns and

(d) A copy of the Company Agreement including all amendments thereto; and

(e) The Company's books and records, including financial statements of the
Company, which shall be open to inspections by the Members or their agents at
reasonable times.

4.2 Reports to Members. The Managing Member shall provide reports, including a
balance sheet, statement of profit and loss and changes in Members' accounts and a statement of
cash flows, at least annually to the Members at such time and in such manner as the Managing
Member may determine reasonable.

4.3 Tax Returns and Reports. The Managing Member, at Company expense, shall

prepare and timely fie income tax returns of the Company in all jurisdictions where such filings
are required, and shall prepare and deliver to each Member, within the time prescribed by the
Code, and any exten~ions applicable thereto, as provided by the Code or applicable regulations,
and at Company expense, all information returns required by the Code and Company information
necessary for the preparation of the Members' federal income tax retus.

ARTICLE V
NAMES AND ADDRESSES OF MEMBERS

The names and addresses of the Members are as stated on Exhibit A.
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ARTICLE VI
RIGHTS AN DUTIES OF MEMBERS

6.1 No Management Rights as Members. No Member other than the Managing
Member shall have authority as a Member to bind the Company or any Management Right,
except that the transfer of Management Rights and the admission of a Substitute Member shall
require the approvals set forth in Section 11.4, and the following actions shall require the consent
ofthe Members holding a majority of the Membership Interests:

(a) Any amendment to the Company Agreement;

(b) The merger or consolidation of the Company with any other Person;

( c) The continuation of the Company after a Dissolution Event;

(d) The borrowing of fuds or the pledging, mortgaging or otherwise
encumbering any Company Property, except for (i) any loan to meet operating expenses
if operating income and reserves are insuffcient or for emerg~ncy or other extraordinary
circumstances (and (ü) any loan for the purpose of refinancing theAsset);

(e) The payment of compensation to the Managing Member;

(f) The imposition of any Additional Contribution, except as provided in
Section 8.2;

(g) . The admission of a Person as an additional Member; and

(h) . Any act that would make it impossible to carr on the ordinary business of
the Company.

All Company cash shall be deposited in a bank account selected by the Managing Member and
all disbursements of Company cash shall be approved in advance by those Persons designated by
the (board of directors of the) Managing Member.

(The Members hereby approve and consent to the Company's borrowing pursuant to the
Acquisition Loan and to the Company's acquisition of the Asset pursuant to the
Acquisition Agreement.)

6.2 Liabilty of Members. No Member shall be liable as such for the liabilities of
the Company.

i

6.3 Indemnification. A Member shall indemnify the Company for any costs or
damages incurred by the Company as a result of any unauthorized action by such Member.

6.4 Representations, Warranties and Covenants. Each Member, and in the case of

a trust or other Organization, the person(s) executing the Company Agreement on behalf of the
entity, hereby represents and warrants to the Company and each other Member that: (a) if that
Member is a trust or other Organization, it has power to enter into the Company Agreement and
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to perform its obligations hereunder and that the person(s) executing the Company Agreement on
behalf of the entity has the power to do so; and (b) the Member is acquiring its interest in the
Company for the Member's own account as an investment and without an intent to distrbute the
interest. The Members acknowledge that their interests in the Company have not been registered
under the Securties Act or any state securities laws and may not be resold or transferred without
appropriate registration or the availability of an exemption from such requirements.

6.5 Conflcts of Interest.

(a) A Member, including the Managing Member, shall be entitled to enter into
transactions that may be considered to be competitive with, or a business opportnity that
may be beneficial to, the Company or its Affliates, it being expressly understood that
Members may enter into transactions that are similar to the transactions into which the
Company or its Affiiates may enter. Notwithstanding the foregoing, Members shall
account to the Company and hold as trstee for it any Propert, Profit or benefit derived
by the Member, without the consent of all of the other Members, in the conduct and
winding up of the Company business or from a use or appropriation by the Member of
Company Property including information developed exclusively for the Company and
opportunities expressly offered to the Company.

(b) A Member, including the Managing Member, does not violate a duty or
obligation to the Company merely because the Member'-g conduct furthers the Member's
own interest. A Member may lend money to and transact other business with the
Company. The rights and obligations of a Member who lends money to or transacts
business with the Company are the same as those of a Person who is not a Member,
subject to other applicable law. No transaction with the Company shall be voidable
solely because a Member has a direct or indirect interest in the transaction if the

transaction is fair to the Company.

ARTICLE VII
MANAGING MEMBER

7.1 Managing Member. Except as otherwise provided in the Company Agreement,
the management of the Company and all decisions concerning the business affairs of the
Company shall be made by the Managing Member. The Managing Member shall be

Nick Barone.

7.2 Term of Office as Managing Member. The Managing Member shall serve until
the Dissociation of such Managing Member or any removal of such Managing Member pursuant
to Section 7.7.

7.3 Authority of Managing Member to Bind the Company. Only the Managing

Member and authorized agents of the Company shall have the authority to bind the Company.
Subject to Section 6.1, the Managing Member has the power, on behalf ofthe Company, to do all
things necessary or convenient to carr out the business and affairs ofthe Company (as described
in Aricle III), including, without limitation:
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(a) To acquire, hold, ~ell, transfer, assign, lease or otherwise deal with (the
Asset or other) Propert that may be acquired by the Company, and to transfer (the
Asset or other) Property to any other Organization that is (i) wholly-owned by the
Company or is owned by the Members in the same proportions as their Sharing Ratios,
(ii) a subsidiary limited liability company (or partership) in which the Company is the
sole non-managing member (or sole limited partner) and the Managing Member is the
sole managing member (or sole general partner) or (iii) a nominee or agent of the
Company, in such manner as the Managing Member may deem appropriate to protect the
Company and the Members from liability (including environmental liability) and to
minimize the tax burden of the Members;

(b) To institute, prosecute and defend any Proceeding in the Company's
name;

(c) To conduct ,the Company's business, establish Company offices and
exercise the powers of the Company;

(d) Subject to Section 7.11, to employ, contract and deal with, from time to
time, Persons, including any Member or Affiiate of any Member, in connection with the
management and operation of the Company's business, including without limitation,
suppliers, customers, tradespeople, brokers, accountants and attorneys, on such terms as
the Managing Member shall determine;

(e) To purchase liabilty and other insurance to protect the Company's
business and Property;

(f) . To establish reserve funds of the Company to provide for future
requirements for operations, contingencies or any other purpose that the Managing
Member deems necessary or appropriate;

(g) To make such elections under the Code and other relevant tax laws as to
the treatment of items of Company income, gain, loss, deductiop. and credit, and as to all
other relevant matters as the Managing Member deems necessary or appropriate,
including without limitation, elections referred to in section 754 of the Code (subject to
Section 9.6), the . determination of which items of cash outlay shall be capitalized or
treated as current expenses, and the selection of the method of accounting and
bookkeeping procedures to be used by the Company;

(h) To pay as a Company expense any and all costs or expenses associated
with the formation, development, organization and operation of the Company;

(i) To deposit, withdraw, invest, pay, retain and distribute the Company's
funds in a manner consistent with the provisions of this Company Agreement; and

G) To execute, acknowledge and deliver any and all instrments to effectuate
the foregoing.
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7.4 Actions of the Managing Member. The Managing Member has the power to

bind the Company as provided in this Article VII. No Person dealing with the Company shall
have any obligation to inquire into the power or authority of the Maiaging Member acting on
behalf of the Company.

7.5 Indemnifcation. The Company shall indemnify the Managing Member and. its

agents for all costs, losses, liabilities and damages paid or incurred in connection with the
business of the Company, to the fullest extent provided or allowed by the laws of the State of
New York.

7.6 Managing Member's Standard of Care. The Managing Member's standard of
care in the discharge of the Managing Member's duties to the Company and the other Members
is limited to refraining from engaging in grossly negligent or reckless conduct, intentional
misconduct, fraud or a knowing violation of law. In discharging its duties, the Managing
Member shall be fully protected in relying in good faith upon the records required to be
maintained under Article iV and upon such information, opinions, reports or statements by any
Person as to matters the Managing Member reasonably believes are within such other Person's
professional or expert competence and who has been selected with reasonable care by or on
behalf of the Company, including information, opinions, reports or statements as to the value and
amount of the assets, liabilities, Profits or Losses of the Company or any other facts pertinent to
the existence and amount of aSsets from which Distrbutions to Members might properly be paid.
The Company shall indemnify and save harmless the Managing Member against any loss,
damage or expense (including attorneys' fees) incured by the Managing Member as a result of
any act performed or omitted on behalf of the Company or in fuherance of the Company's
interests without, however, relieving the Managing Member of liability for gross negligence,
reckless conduct, intentional misconduct, fraud or a knowing violation of law. The satisfaction
of any indemnification and any saving harmless shall be from and limited to Company Property
and the other Members shall not have any personal liability on account thereof.

7.7 Resignation; Removal of Managing Member. The Managing Member shall not
have a right to resign and may not be removed by the Members for any reason other than a
breach of the Managing Member's standard of care, as set forth in Section 7.6.

7.8 Other Activities. The Managing Member shall not be required to devote its full
time to the management of the Company business, but only so much of its time as the Managing
Member deems neceSsary or appropriate for the proper management of such business. The
Managing Member, and any of its Affliates, may engage or possess an interest, independently or
with others, in other businesses or ventures of every natue and description including without
limitation the acquisition, ownership, management and operation of other real estate, and the
operation and management of other Organizations for the acquisition, ownership, management
and operation of other properties(, including those located near the Asset,) in competition with
the Company or otherwise, and neither the Company nor any Member shall have any rights in or
to such ventues or the income or profits derived therefrom.

7.9 Distributions. Each Member shall look solely to the assets ofthe Company for
all Distributions and a share of Profits or Losses and shall have no recourse therefor (upon
dissolution or otherwise) against the Managing Member or the other Members. No Member
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shall have any right to demand or receive Property other than money upon dissolution andtermnation of the Company. ()
7.10 Expenses. The Company shall pay directly or reimburse the Managing Member

for certain expenses of the Company incurred by the Managing Member in the management of
the Company's business. Such expenses may include but are not limited to: (a) costs of

borrowed money and taxes applicable to the Company; (b) fees and expenses paid to suppliers,
tradespeople, brokers, consultants and other agents; (c) costs of insurance as required in

connection with the conduct of the business of the Company; and (d) expenses incured by the
Company for tax retur preparation.

7.11 Affliates; Fees. The Managing Member is specifically authorized to employ,
contract and deal with, from time to time, any member or Affiiate of any Member, and in
connection therewith to pay such Person' s fees, prices or other compensation; provided that such
employment, contracts and dealings are necessary or appropriate for the Company's purposes,
and the fees, prices or other compensation paid by the Company therefor is, in the judgment of
the Managing Member, reasonable. and typical or competitive with the' fees,,'prices or other
compensation customàrily paid for similar Propert or Services.

Nothing herein contained shall be constred as a guaranty by the Managing Member of
the performance by any Affiiate, designee or nominee of its obligations under any contract
between any such Affliate, designee or nominee and the Company.

ARTICLE VIII
CONTRIBUTIONS AND C~PITAL ACCOUNTS

8.1 Initial Capital Contributions. Eàch Member shall make the Initial Capital

Contribution described for that Member on Exhibit A and shall perform that Member's
Commitment. No Member shall have the right to withdraw or be repaid any Capital
Contrbution except as provided in the Company Agreement.

8.2 Additional Capital Contributions. In the event the Managing Member

determines that the Company does not have sufficient operating revenues or other available
funds to pay any amount which the Managing Member determines to be required for any
Company purpose, the Managing Member shall, if reasonable under the circumstances, attempt
to obtain financing in the amount required; provided, however, that the Managing Member shall
not obtain such financing if it would cause a default under any Company obligation. In the event
that such financing cannot be obtained within a reasonable time and upon terms and conditions
approved by the Managing Member, the Managing Member may, upon 15 days notice to the
Members, call for an Additional Capital Contribution from the Members in the required amount.
Such Additional Capital Contributions shall thereupon be made by the Members in proportion to
their respective Sharing Ratios.

8.3 Enforcement of Commitments. In the event any Member (a "Delinquent
Member") fails to perform the Delinquent Member's Commitment, the Managing Member shall
give the Delinquent Member a notice of such failure. If the Delinquent Member fails to perform
the Commitment (including the payment of any costs associated with the failure and interest at
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the Default Interest Rate) within ten Business Days of the giving of such notice, the Managing
Member may take such action as it deems appropriate, including but not limited to:

(a) Enforcing the Commitment in the court of appropriate jurisdiction in the
state in which the Principal Office is located or the state of the Delinquent Member's
address as reflected in the Company Agreement; provided, however, that a Member shall
have no personal liability for any such Additional Capital Contribution and, in any
proceeding to enforce the obligation of a Member to make all or part of any such
Additional Capital Contribution, the Managing Member shall have recourse solely to the
Delinquent- Member's interest in the Company. Each Member expressly agrees to the
jursdiction of such cours but only for puroses of such enforcement.

(b) Selling the Delinquent Member's Membership Interest, including a sale to
another Member or to another Person.

(c) Allowing Members, except the Delinquent Member, to make Additional
Contributions and adjusting the Sharing Ratios and Membership Interests of the Members
in proportion to the new Capital Contrbution levels.

Ratio.
(d) Reducing the Delinquent Member's Membership Interest and Sharing

(e) Issuing new Membership Interests to Members who make Additional
Contributions in place of the Delinquent Member; provided that such Membership

. Interests may be entitled to a priority retu and such other rights as shall be determined
by the Managing Member.

8.4 Capital Account. A separate capital account shall be maintained for each
Member throughout the term of the Company in accordance with the rules of section 1.704-
1(b)(2)(iv) of the Regulations as in effect from time'to time, and, to the extent not inconsistent
therewith, to which the following provisions apply:

. (a) Each Member's Capital Account shall be credited with (i) such Member's
Capital Contribution; and (ii) such Member's share of Profits and items of income and
gain that are specially allocated to such Member pursuant to Article IX (other than any
income or gain aIiocated to such Member pursuant to Section 9.4(h) in accordance with
section 704( c) of the Code.

(b) Each Member's Capital Account shall be debited with: (i) the amount of
money distributed to such Member by the Company (including liabilities of such Member
assumed by the Company as provided in section 1.704-1(b)(2)(iv)(c) of the Regulations)
other than amounts which are in repayment of debt obligations of the Company to such
Member; (ii) the Gross Asset Value of Property distributed to such Member (net of
liabilities secured by such distributed Propert that such Member is considered to assume
or take subject to under section 752 of the Code); and (iii) such Member's share of
Losses and items of loss and deduction that are specially allocated to such Member
pursuant to Article IX (other than any deduction or loss allocated to such Member
pursuant to Section 9.4(h) in accordance with section 704(c) ofthe Code).
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(c) All such contributions, allocations and Distributions shall be credited or

charged, as the case may be, to the appropriate Capital Accounts of the respective .C"-')

Members to whom they apply, as of the time the contributions, állocations or
Distrbutions are made.

(d) The Capital Account of a transferee Member shall include the appropriate
portion of the Capital Account of the Member from whom the transferee Member's
interest was obtained.

(e) In determining the amount of any liability, there shall be taken into
account section 752(c) of the Code and any other applicable provisions of the Code and
Regulations.

The foregoing provisions and the other provisions of this Company Agreement relating to the
maintenance of Capital Accounts are intended to comply with section 1.704-1 (b) of the
Regulations, and shall be interpreted and applied in a mannerconsistent with such Regulations.
Consistent with such intention, the value of aiiyPropert (other thàn cash) (i) contrbuted to the
Company by a Member, (ii) distributed to a Member from the Company or (iii) owned by the
Company and subject to a revaluation upon the occurence of certain events shall be the Fair
Market Value of such Propert (net of liabilties secured by. such Propert that.the Company or
such Member, as the case maybe, is considered to assume or take subject to under section 752 of
the Code) on the date of contribution, Distribution or revaluation, as applicable.

8.5 No Obligation to Restore Deficit Balance. No Member shall be required to
restore any deficit balance in its Capital Account. .' t

8.6 Withdrawal; Successors. A Member shall not be entitled to withdraw any part
of its Capital Account or to receive any Distribution from the Company, except as specifically
provided in the Company Agreement, and no Member shall be entitled to make any capital
contribution to the Company other than such Member's Commitment.

8.7 Interest. Except as otherwise provided in this Company Agreement, no Member

shall be entitled to interest or other return on such Member's Capital ContribùtIon or on any
Profits retained by the Company.

8.8 Investment of Capital Contributions and Company Cash. The Capital
Contributions of the Members and any cash held by the Company from time to time shall be
invested, until such time as such funds shall be used for other Company purposes, by the
Managing Member in demand, money market or time deposits, obligations, securities,
investments or other instrments constituting cash equivalents. Such investments shall be made
by the Managing Member for the benefit of the Company.

8.9 Repayment of Capital Contribution.

(a) The Managing Member shall have no personal liability for the repayment
of any Capital Contrbutions of any Member, and no Member shall have liability for the
repayment of any Capital Contributions of any other Member. The repayment of any
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Capital Contribution shall be made only to the extent of available Company ass.ets in
accordance with the terms of this Company Agreement.

(b) Except. as otherwise provided in this Company Agreement, no Member
shall have priority over any other Member as to the return of its Capital Contribution or
as to Distrbutions of cash made by the Company.

(c) Except as otherwise provided in this Company Agreement, a Member
shall not be entitled to (i) demand or receive Propert other than cash in return for its
Capital Contrbution or (ii) receive any fuds or Propert of the Company.

ARTICLE ix
ALLOCATIONS AND DISTRIBUTIONS

9.1 Profits and Losses. Profits and Losses, and each item of Company income, gain,
loss, deduction, credit and tax preference with respect thereto, for each Fiscal Year (or shorter
period in respect of which such items are to be allocated) shall be allocated among the. Members
as provided in this Article IX.

9.2 Profits. After giving effect to the special allocations set forth in Sections 9.4 and

9.5, Profis for any Fiscal Year shall be allocated in the following order of priority:

(a) First, to the Members, if any, who received any allocation of Losses under
Section 9.3 (c), in proportion to (and to the extent of) the excess, if any, of (i) the
cumulative Losses allocated to such Members pursuant to Section 9.3(c) for all prior
Fiscal Years, over (ii) the cumulative Profits allocated to such Members pursuant to this
Section 9 .2( a) for all prior Fiscal Years;

(b) Second, to the Members, in proportion to (and to theextent of) the excess,
if any, of (i) the cumulative Losses allocated to each Member pursuant to Section 9.3(a)
hereof for all prior Fiscal Years, over (ii) the cumulative Profits allocated to each

Member pursuant to this Section 9.2(b) for all prior Fiscal Years; and

(c) Third, the balance of the Profits remaining to the Members in accordance
with their Sharing Ratios.

9.3 Losses. After giving effect to the special allocations set forth in Sections 9.4 and
9.5, Losses shall be allocated as set forth in Section 9.3(a), subject to the limitation in Section
9.3(b) below and, if applicable, as provided in Section 9.3( c).

(a)
priority:

Losses for any Fiscal Year shall be allocated in the following order of

(i) First, to the Members in proportion to and to the extent of the
excess, if any, of (A) the cumulative Profits allocated to each such Member
pursuant to Section 9.2(c) hereof for all prior Fiscal Years, over (B) the
cumulative Losses allocated to such Member pursuant to this Section 9.3(a)(i) for
all prior Fiscal Years; and
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(ii) The balance, if any, among the Members in proportion to theirrespective Sharing Ratios.(')
(b) (i) The Losses allocated according to Section 9.3(a) shall not exceed

the maximum amount of Losses that may be allocated to such Member without causing
such Member to have an Adjusted Capital Account Deficit.

(ii) If some, but not all of the Members would have Adjusted Capital
Account Deficits as a, consequence of the allocations of Losses pursuant to
Section 9.3(a), the limitation set forth in this Section 9.3(b) shall be applied by
allocating Losses pursuant to this Section 9.3(b)(ii) only to those Members
(allocated pro rata if more than one), who would not have an Adjusted Capital
Account Deficit.as a consequence of receiving such an allocation of Losses.

(iii) If no other Member may receive an additional allocation of Losses

pursuant to Section 9.3(b)(ii), such additional Losses not allocated shall be
allocated solely to those Members who bear the economic risk of such Losses
within the meaning of section 704(b) of the Code.

(c) In the event that there are any remaining Losses in excess of the
limitations set forth in Section 9 .3(b), such remaining losses shall be allocated among the
Members in proportion to their respective Sharig Ratios. .

9.4 Special Allocations. The following speCial allocations shall be made:

(a) Minimum Gain Chargeback. Except as otherwise provided in section
1.704-2(f) of the Regulations, notwithstanding any other provision of this Aricle ix, if

there is a net decrease in Partnership Minimum Gain during any Fiscal Year, each
Member shall be specially allocated items of Company income and gain for such Fiscal
Year(and, if necessar, subsequent Fiscal Years) in an amount equal to such Member's
share of the net decrease in Partnership Miniiimm Gain, determined in accordance with
section 1.704-2(g) of the Regulations. Allocations pursuant to the previous sentence shall
be made in proportion to the respective amounts required to be allocated to each Member
pursuant thereto. The items to be so allocated shall be determined in accordance with
sections 1.704-2(f)(6) and 1.704-2(j)(2) of the Regulations. This Section 9.4(a) is
intended to comply with the minimum gain charge back requirement in section 1.704-2(f)
of the Regulations and shall be interpreted consistently therewith.

(b) Partner Minimum Gain Chargeback. Except as otherwise provided in
section 1.704-2(i)(4) of the Regulations, notwithstanding any other provision of this
Article iX, if there is a net decrease in Partner Nonrecourse Debt Minimum Gain
attributable to a Partner Nonrecourse Debt during any Fiscal Year, each Member who has
a share of the Partner Nonrecourse Debt Minimum Gain as of the beginning of the Fiscal
Year attributable to such Partner Nonrecourse Debt, determined in accordance with
section 1.704-2(i)(5) of the Regulations, shall be specially allocated items of Company
income and gain for such Fiscal Year (and, if necessary, subsequent Fiscal Years) in an
amount equal to such Member's share of the net decrease in Partner Nonrecourse Debt

18



Minimum Gain attributable to such Partner Nonrecourse Debt, determined in accordance
with section 1.704-2(i)(4) of the Regulations. Allocations pursuant to the previous
sentence shall be made in proportion to the respective amounts required to be allocated to
each Member pursuant thereto.. The items to be so allocated shall be determined in
accordance with sections 1.704-2(i)(4) and 1.704-2(j)(2) of the Regulations. This Section
9 A(b) is intended to comply with the minimum gain chargeback requirement in section
1.704-2(i)(4) of the Regulations and shall be interpreted consistently therewith.

(c) Qualified Income Offset. In the event any Member unexpectedly receives
any adjustments, allocations or Distributions described in section 1.704-1(b)(2)(ii)(d)(4),
section 1.704-1(b)(2)(ii)(d)(5) or section 1.704-1(b)(2)(ii)(d)(6) ofthe Regulations which
increase a Member's Adjusted Capital Account Deficit, items of Company income and
gain shall be specially allocated., to the Member in an amount and manner sufficient to
eliminate, to the extent required by the Regulations, the Adjusted Capital Account Deficit
of the Member as quickly as possible, provided that an allocation pursuant to this Section
9.4(c) shall be made only if and to the extent that the Member would have an Adjusted
Capital Account Deficit after all other allocations provided for in this Aricle IX have
been tentatively made as if this Section 9 A( c) were not in this Company Agreement.

(d) Gross Income Allocation. In the event any Member has an.. Adjusted
Capital Account Deficit, such Member shall be specially allocated items of Company
income and gain in the amount of such excess as quickly as possible, provided that an
allocation pursuant to this Section 9.4(d) shall be made only if and to the extent that such
Member would have an Adjusted Capital Account Deficit after all other allocations
provided for in this Aricle IX have been made as if Section 9 A( c) and this Section 9.4( d)
were not in,this Company Agreement.

(e) Nonrecourse Deductions. Nonrecourse Deductions for any Fiscal Year
shall be specially allocated among the Members in proportion to. their Sharing Ratios.

(t) Partner Nonrecourse Deductions. Any Partner Nonrecourse Deductions
for any Fiscal Year shall be specially allocated to the Member who bears the economic
risk of loss with respect to the Partner Nonrecourse Debt to which such Partner
Nonrecourse Deductions are attributable in accordance with section 1. 704-2(i)(1) of the
Regulations.

(g) Certain Book-ups. To the extent an adjustment to (i) the adjusted tax basis
of any Company asset pursuant to section 734(b) or 7 43(b) of the Code is required to be
taken into account in determining Capital Accounts or (ii) pursuant to section 1.704-
1(b)(2)(iv)(t) of the Regulations, the Gross Asset Value of any Company asset is
permitted to be taken into account in determining Capital Accounts, the amount of such
adjustment to the Capital Accounts shall be treated, as provided in section 1.704-
l(b)(2)(iv)(m) or 1.704-1(b)(2)(iv)(g) of the Regulations, respectively, as an item of
Profit (if the adjustment increases such basis or Gross Asset Value of the asset) or Loss
(if the adjustment decreases such basis or Gross Asset Value), and such Profit or Loss
shall be specially allocated to the Members in a manner consistent with the manner in
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which their Capital Accounts are required to be adjusted pursuant to such section of the

Regulations. ~..)..,
. ".
,,'
". ..-"

(h) Mandatory Allocations under Section 704(c) ofthe Code.

(i) In the event section 704( c) of the Code or the principles of section

704(c) of the Code applicable under section 1.704-1(b)(2)(iv) of the Regulations
require allocations of income, gain, deduction or loss in a manner different than
that set forth above, the provisions of section 704(c) of the Code and the
Regulations thereunder shall control such allocations among the Members. Any
item of Company income, gain, loss and deduction with respect to any Propert
(other than cash) that has been contributed by a Member to the capital of the
Company and which is required or permitted to be allocated to such Member for
income tax purposes under section 704( c) of the Code so as to take into account
the variation between the tax basis of such Propert and its Fair Market Value at
the time of its contrbution shall be allocated solely for income tax puroses in the
manner so required or permitted under section 704( c) of the Code using the
"traditional method" described in section 1. 704-3(b) of the Regulations, provided,
however, that any other method allowable under applicable Regulations may be
used for any contrbution of Propert as to which there is agreement between the

contributing Member and the Managing Member.

(ii) In the event the Gross Asset Value of any Company asset is
adjusted pursuant to Section 9.4(g) in accordance with section 1.704-1(b)(2)(iv)(f) j

of the Regulations, subsequent allocations of income, gain, loss and deduction
with respect to such asset shall take account of any variation between the adjusted
basis of such asset for federal income tax purposes and its, Gross Asset Value in a
manner consistentwith Section 9.4(h)(i).

(iii) Except as provided in Sections 9.4(h)(i) and (ii), for United States

federal, state and local income tax purposes, the income, gains, losses and
deductions of the Company shall, for each taxable period, be allocated among the
Members in the same manner and in the same proportion that such items have
been allocated among the Members' respective Capital Accounts.

9.5 Curative Allocations. The allocations set forth in Sections 9.3(b) and 9.4(a)
through (f) (the "Regulatory Allocations") are intended to comply with certain requirements of
the Regulations. It is the intent of the Members that, to the extent possible, all Reguhitory
Allocations shall be offset either with other Regulatory Allocations or with special allocations of
other items of Company income, gain, loss or deduction. Therefore, notwithstanding any other
provision of this Article IX (other than the Regulatory Allocations), the Managing Member shall
make such offsetting special allocations of Company income, gain, loss or deduction in whatever
manner it determines appropriate so that, after such offsetting allocations are made, each
Member's Capital Account balance is, to the extent possible, equal to the Capital Account
balance such Member would have had if the Regulatory Allocations were not part of this
Company Agreement and all Company items were allocated pursuant to Sections 9.2 and 9.3(a).
In exercising its discretion under this Section 9.5, the Managing Member (i) shall take into
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account future Regulatory Allocations under Sections 9A(a) and 9A(b) that, although not yet
made, are likely to offset other Regulatory Allocations previously made under Sections 9 A( e)

and 9 A( f),

9.6 Section 754 Election. Upon a transfer by a Member of an interest in the
Company, which transfer is permitted by the terms of this Company Agreement, or upon the
death of a Member or the Distrbution of any Company Property to one or more Members, the
Managing Member, upon the request of one or more of the transferèes or distributees, shall cause
the Company to fie an election on behalf of the Company, adjusted for federal income tax
purposes in the manner prescribed in section 734 or 743 of the Code, as the case may be. The
cost of preparing such election and any additional accounting expenses of the Company
occasioned by such election, shall be borne by such transferees or distributees.

9.7 Other Allocation Rules.

(a) For purposes of determining the Profits, Losses or any other item allocable

to any period (including allocations to take into account any changes in any Member's
Sharing Ratio during a Fiscal Year and any transfer of any interest in the Company),

. Profits, Losses and any such other item shall be determined on a daily, monthly or other
basis, as determined by the Managing Member using any permissible method under
section 706 of the Code and'the Regulations thereunder.

(b) The Members are aware of the income tax consequences of the allocations
made by this Aricle ix and hereby agree to be bound by the provisions of this Article ix
in reporting their shares of Company income and loss for income tax purposes.

(c) Solely for purposes of determining a Member's proportionate share of the

"excess nonrecourse liabilities" of the Company within the meaning of section 1.752-
3(a)(3) of the Regulations, the Members' interests in Company Profits are in proportion
to their Sharing Ratios.

(d) To the extent permitted by section 1.704-2(h)(3) of the Regulations, the
Managing Member shall endeavor to treat Distributions as having been made from the
proceeds of a Nonrecourse Liability or a Partner Nonrecourse Debt only to the extent that
such Distrbutions would not cause or increase an Adjusted Capital Account Deficit for
any Member.

. (e) Except as otherwise provided in this Article ix, an allocation of Company
Profits or Losses to a Member shall be treated as an allocation to such Member of the
same share of each item of income, gain, loss and deduction taken into account in
computing such Profis or Losses.

(f) For purposes of determining the character (as ordinary income or capital

gain) of any Profits allocated to the Members pursuant to this Article ix, such portion of
Profits that is treated as ordinary income attributable to the recapture of depreciation
shall, to the extent possible, be allocated among the Members in the proportion which (i)
the amount of depreciation previously allocated to each Member bears to (ii) the total of
such depreciation allocated to all Members. This Section 9.7(f) shall not alter the amount
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of allocations among the Members pursuant to this Aricle ix, but merely the character of
income so allocated.

(g) Except for arrangements expressly described in this Company Agreement,
no Member shall enter into (or perrit any Person related to the Member to enter into) any
arrangement with respect to any liabilty of the Company that would result in such
Member (or a person related to such Member under section 1.752-4(b) of the
Regulations) bearing the economic risk of loss (within the meaning of section i .752-2 of
the Regulations) with respect to such liability unless such arrangement has been approved
by all Members. To the extent a Member is permitted to guarantee the repayment of any
. Company indebtedness under this Company Agreement, each of the other Members shall
be afforded the opportunity to guarantee such Member's pro rata share of such
indebtedness, determined in accordance with the Members' respective Sharing Ratios.

9.8 Distribution of Net Cash Flow.

(a) Amounts and Timing. Subject to the provisions of Section 133, Net Cash
Flow for each Fiscal Year of the Company, to the extent not distrbuted previously under
this Section 9~8, shall be distributed to the Members, at such time or times as may be
désignated by the Managing Member, in proportion to the amount of Profits allocated to
each Member.

(b) Amounts Withheld. All amounts required to be withheld pursuant to the
Code or any provision of any state or local tax law with respect to any payment,
distribution or allocation to the Company or the Members shall be treated as amounts
distributed to the Members pursuant to this Section 9.8 for all purposes under this
Company Agreement. The Managing Member is authorized to withhold from
Distributions, or with respect to allocations, to the Members and. to pay over to any
federal, state or local governent any amounts required to be so withheld pursuant to the
Code or any provisions of any other federal, state or local law, and shall allocate any such
amounts to the Members with respect to which such amount was withheld.

(c) Draws for Payment of Estimated Taxes. The Company shall pay to each
Member a quarterly draw, not to exceed the amount reasonably necessary to provide for
payment by the Members of any federal, state and local estimated taxes with respect to

. Profits allocated to the Members pursuant to this Article ix, and each such draw, if any,
shall be treated as a loan from the Company to each Member receiving such draw and
shall be deemed repaid by reducing the amount of each subsequent Distribution to the
Member receiving such draw pursuant to this Section 9.8 by the lesser of (i) the entire
amount otherwise distributable to the Member receiving such draw and (ii) the entire
amount of any unrepaid draws pursuant to this Section 9.8(c).

9.9 Allocation of Gain or Loss upon Winding Up.

(a) Gain Realized on Sale of Company Propert. Upon the winding up of the
Company, as provided in Aricle XIIi, net gain realized on the sale or sales of Company
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Propert (each such sale a "Winding Up Sale") shall be allocated among the Members in
accordance with Section 9.2.

(b) Loss Realized on Sale of Company Propert. Net loss realized on any
Winding Up Sale shall be allocated among the Members in accordance with Section 9.3.

(c) Distributions in Kind. In the event that, upon a winding up of the
Company, pursuant to Section 13.3, either (i) any Company Property is required to be
distributed in kind, or (ii) the Managing Member elects to distribute any Company
Propert in kind, the book value of such Propert shall be adjusted to its Fair Market
Value as of the date of such Distribution, and the amount of such adjustments shall be
allocated to the Members' capital accounts in the manner and priorities provided in
Sections 9.9(a) and (b) as though such Property had been sold at its Fair Market Value
and gain or loss had been realized,

ARTICLE X
TAXS'

10.1 Tax Matters Partner. Managing Member shall be the Tax Matters Partner of the
Company pursuant to section 6231(a)(7) of the Code. If the Managing Member shall cease to act
as the Tax Matters Partner for any reason, the Members shall select another. Member (subject to
such Member's approval) to be the Tax Matters Partner. . The Company has designated another
Member as Tax Matters Partner and such Member has given its consent in writing to its
appointment as Tax Matters Partner. The Tax Matters Partner shall receive no additional
compensation from the Company for its services in that capacity, but all expenses incured by the
Tax Matters Partner in such ~apacity shall be borne by the Company. The Tax Matters Parter is
authorized to employ such accountants, attorneys and agents as it, in its sole discretion,
. determineS is necessary to or useful in the performance of its duties. The Tax Matters Parner is
authorized to represent the Company before the Internal Revenue Service and any other
governmental agency with jurisdiction, and to sign such consents and to enter into settlements
and other agreements with such agencies as the Tax Matters Parter or its duly authorized officer
deems necessary or advisable. Each Member shall give prompt notice to each other Member of
any and all notices it receives from the Internal Revenue Service concerning the Company,
including any notice of a 30 day appeal letter and any notice of deficiency in tax concerning the
Company's federal income tax returs. The Tax Matters Parter shall give each Member
periodic status reports regarding any negotiations between the Internal Revenue Service and the
Company. The Tax Matters Partner shall serve in a similar capacity with respect to any similar
tax related or other election provided by state or local laws.

ARTICLE XI
TRASFER OF MEMBERSHIP INTEREST

11. i Compliance with Securities Laws. No Membership Interest has been registered
under the Securities Act or under any applicable state securities laws. A Member may not
transfer (a transfer, for purposes of this Company Agreement, shall be deemed to include, but not
be limited to, any sale, transfer, assignment, pledge, creation of a security interest or other
disposition) all or any par of such Member's Membership Interest, except upon compliance with
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the applicable federal and state securities laws. The Managing Member shall have no obligation
to register any Member's Membership Interest under the Securties Act or under any applicable
state securties laws, or to make any exemption therefrom available to any Member.

11.2 Transfer of Economic Interest. The Economic Interest of any Member may not
be transferred in whole or in part unless the following terms and conditions have been satisfied:

(a) The transferor shall have: (i) assumed all costs incurred by the Company
in connection with the transfer, (ii) furnished the Company with a written opinion of.
counsel, satisfactory in form and substance to counsel for the Company, that such transfer
complies with applicable federal and state securties laws and the Company Agreement
and wil not result in the Company being treated as a publicly traded partership for
puroses of section 7704 of the Code and (iii) complied with such other conditions as the
Managing Member may reasonably require from time to time; and

(b) The transferee shall have assumed the obligations, if any, of the transferor
to the Company, including the obÏigation to fulfill the pro rata portion of the transferor's

then existing or subsequently arising Commitment related to the transferred Economic
Interest or portion thereof.

Transfers of Economic. Interests wil be recognized by the Company as effective only
upon the close of business on the last day of the calendar month following satisfaction of the
above conditions. Any transfer in contravention of this Article XI and any transfer which if
made would cause a termination of the Company for federal income tax puroses under section,

708(b) of the Code shall be void when made and ineffectual and shall not bind the Company or
the other Members.

11.3 Status of Transferee of Economic Interest. A transferee of an Economic

Interest who is not admitted as a Substitute Member shall be entited only to receive that share of
Profits, Losses and Distrbutions, and the return of Capital Contribution and Distributions upon a
dissolution of the Company, to which the transferor would otherwise be entitled with respect to
the interest transferred, and shall not have any Management Rights of a Member of the Company
under the NY LLC Law or this Company Agreement including, without limitation, the right to
obtain any information on account of the Company's transactions, to inspect the Company's
books or to vote with the Members on, or to grant or withhold consents or approvals to, any
matter. The Company shall, if a transferee and transferor jointly advise the Company in writing
of a transfer of the Economic Interest, furnish the transferee with pertinent tax information at the
end of each Fiscal Year.

11.4 Transfer of Management Rights; Admission of Substitute Member. A
Member may transfer Management Rights and give the transferee the right to become a Member
only after the following terms and conditions have been satisfied:

(a) The transferee shall also be the transferee of all or part of the transferor's
Economic Interest, or shall be the owner of an Economic Interest;
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(b) The Members holding at least a majority of the Membership Interests shall
have consented in wrting to the admission of the Substitute Member, which consent may
be arbitrarily withheld by any šuch Member; and

(c) . The transferor and the transferee shall have complied with such other
requirements as the non-transferring Members may reasonably impose, including the
conditions that the transferee:

(i) Adopt and approve in writing all the terms and provisions of the
Company Agreement then in effect; and

(ii) Pay such fees as the Managing Member may reasonably require to
pay the costs of the Company in effecting such substitution.

11.5 Transfer to Surviving Spouse or Lineal Descendent. If, by reason of the death
of a Member, all or part of such Member's Economic Interest is transferred to the surviving
spouse or to a lineal descendent of such Member (a "Permitted Transferee'') pursuant to the last
wil and testament of, or inter vivos trust created by, such Member, or pursuant to the laws of
descent and distribution applicable to such Member's estate, such Permitted Transferee shall be
admitted as a Substitute Member upon satisfaction of the terms and conditions of Section
i lA( c), to the extent applicable.

11.6 Death, Dissolution, Bankruptcy or Incompetency ora Member. Upon the
death, dissolution, adjudication of bankruptcy, insanity or incompetency of a Member, such
Member's successors, executors, administrators or legal representatives shall have all the rights
of a Member (except as provided by the last sentence of this Section 11.6) for the purpose of
settling or managing such Member's estate, including such power as such Member possessed to
substitute a successor as a transferee of such Member's interest in the Company and to join with
such transferee in making the application to substitute such transferee as a Member. However,
except as provided in Section 11.5, such successors, executors, administrators or legal
representatives wil not have the right to become a Substitute Member in the place of their
predecessor in interest unless the other Members shall so consent as provided in Section 11.4(b)
hereof.

11.7 Dispositions not in Compliance with this Article Void. Any attempted

Disposition of a Membership Interest, or any part thereof, not in compliance with this Article
shall be void when made and ineffectual and shall not bind the Company.

ARTICLE XII
DISSOCIATION OF A MEMBER

12. i Dissociation. A Person shall cease to be a Member upon the happening of any of

the following events:

(a) The resignation or withdrawal of a Member;

(b) A Member becoming a Bankpt Person;
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(c) In the case of a Member who is a natural person, the death of the Member

or the entry of an order by a court of competent jurisdiction adjudicating the Member
incompetent to manage the Member's personal estate;

'---"

r

(d) . In the case of a Member that is a trst or who is acting as a Member by
virte of being a trustee of a trust, the termination of the trust (but not merely the

substitution of a new trustee);

(e) In the case of a Member that is a separate Organization other than a
. corporation, the dissolution and commencement 'of winding up of the separate

Organization;

(f) In the case of a Member that is a corporation, the fiing of a certificate of
dissolution, or its equivalent, for the corporation or the revocation of its charer; or .

(g) In the case of a Member that is an estate, the distrbution by the fiduciary
of the estate's entire interest in the Company.

l2.2 Rights of Dissociating Member. In the event any Member dissociates prior to
the expiration of the term of this Company Agreement:

(a) If the Dissociation causes a dissolution and winding up of the Company
under Article XIII, the Member shall be entitled to participate in the winding up of the
Company to the same extent as any other Member except that, if such Dissociation
results from a withdrawal of a Member in violation of this Company Agreement, any
Distributions to which such Member would have been entited shall be reduced by that
portion of the damages, if any, sustained by the Company as a result of the Dissolution
Event and winding up that is chargeable to the Capital Acc.ounts of the other Members; or

(b) If the Dissociation does not cause a dissolution and winding up of the
Company under Article XIII, the Member shall be entitled to an amount equal to the
value of the Member's Membership lIiterest in the Company, to be paid over a period not
to exceed five years together with interest at the minimum rate necessary to avoid the
imputation of interest under the Code. The value of the Member's Membership Interest
shall include the amount of any Distributions to which the Member is entitled under the
Company Agreement and the value of the Member's Membership Interest as of the date
of Dissociation as determined by independent appraisal, reduced by an allocable portion
of any damages sustained by the Company as a result of the Member's Dissociation.

ARTICLE XIII
DISSOLUTION AN WINDING UP

13.1 Dissolution. The Company shall be dissolved without further action by the
Members and its affairs wound up upon the first to occur of any of the following events (each of
which shall constitute a Dissolution Event):

(a) The expiration of the term of the Company Agreement, unless the
Company is continued with the consent of all of the Members;
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(b) The written consent of the Members holding at least two-thirds of the
Membership Interests; and

((c) At any time when there is but one Member.)

13.2 Effect of Dissolution. Upon dissolution, the Company shall not be terminated

and shall continue until the winding up of the affairs of the Company is completed and articles of
dissolution have been fied with the Department of State of New York.

13.3 Distribution of Assets on Dissolution. Upon the winding up of the Company,

the Managing Member (or, if there is no Managing Member then remaining, such other Person(s)
designated by the Members representing at least a majority of the Members' Membership
Interests) shall take full account of the assets and liabilities of the Company, shall liquidate the
assets (unless the Managing Member determines that a Distrbution of any Company Propert in-
kind would be more advantageous to the Members than the sale thereof) as promptly as is
consistent with obtaining the Fair Market Value thereof, and shall apply and distribute the
proceeds therefrom in the following order:

(a) First, to the payment of the debts and liabilities of the Company to
creditors, including Members who are creditors, to the extent permitted by law, in
satisfaction of such debts and liabilties, arid to the payment of necessary expenses of
liquidation;

(b) Second, to the setting up of any reserves which the Managing Member
may deem necessary or appropriate for any anticipated obligations or contingencies of the
Company arising out of or in connection with the operation or business of the Company.
Such reserves may be paid over by the Managing Member to an escrow agent.or trustee
selected by the Managing Member to be disbursed by such escrow agent or trustee in
payment of any of the aforementioned obligations or contingencies and, if any balance
remains at the expiration of such period as the Managing Member shall deem advisable,
shall be distributed by such escrow agent or trustee in the manner hereinafter provided;
arid

(c) Then, to the Members in accordance with positive Capital Account
balances taking into account all Capital Account adjustments for the Company's taxable
year in which the liquidation occurs. Liquidation proceeds shall be paid within 60 days
of the end of the Company's taxable year in which the liquidation occurs. Such
Distributions shall be in cash or Propert (which need not be distributed proportionately)
or partly in both, as determined by the Managing Member.

If at the time of liquidation the Managing Member shall determine that an immediate sale
of some or all Company Propert would cause undue loss to the Members, the Managing
Member may, in order to avoid such loss, defer liquidation.

13.4 Winding Up and Articles of Dissolution. The winding up of the Company shall
be complet.ed when all debts, liabilities and obligations of the Company have been paid and
discharged or reasonably adequate provision therefor has been made, and all of the remaining
Property of the Company has been distributed to the Members. Within 90 days following the
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dissolution and commencement of the winding up of the Company, articles of dissolution shall
be fied with the Department of State of N ew York. The articles of dissolution shall set forth the
information required by the NY LLC Law.

ô'),"' ,\i-

ARTICLE xiv
MISCELLANEOUS.

14.1 Notices. Notices to the Managing Member shall be sent to the principal office of
the Company. Notices to the other Members shall be sent to their addresses set forth on Exhibit
A. Any Member may require notices to be sent to a different address by giving notice to the
other Members in accordance with this Section 14.1. Any notice or other communication

required or permitted hereunder shall be in writing, and shall be deemed to have been given with
receipt confirmed if and when delivered personally, given by prepaid telegram or mailed first
class, postage prepaid, delivered by courier, or sent by facsimile, to such Members at such
address.

14.2 Meetings. A meeting of the Members may be called by the Managing Member at
any time, and shall be called at the written request of the Members holding at least a majority of
the Membership Interests. Written notice stating the place and time of the meeting, and the
purpOSe thereof shall be given by the Managing Member to each Member at least ten days beforethe meeting. . .

14.3 Headings. All Aricle and Section headings in the Company Agreement are for
convenience of reference only and are not intended to qualify the meaning of any Aricle or
Section.

14.4 Entire Agreement. This Company Agreement constitutes the entire agreement
among the parties and supersedes any prior agreement or .understanding among them respecting
the subject matter of this Company Agreement.

14.5 Binding Agreement. This Company Agreement shall be binding upon, and inure
to the benefit of, the parties hereto, their successors, heirs, legatees, devisees, assigns, legal

representatives, executors and administrators, except as otherwise provided herein.

14.6 Saving Clause. If any provision of this Company Agreement, or the application
of such provision to any Person or circumstance, shall be held invalid, the remainder of this
Company Agreement, or the application of such provision to Persons or circumstances other than
those as to which it is held invalid, shall not be affected thereby. If the operation of any
provision of this Company Agreement would contravene the provisions of the NY LLC Law,
such provision shall be void and ineffectuaL.

14.7 Counterparts. This Company Agreement may be executed in several
counterparts, and all so executed shall constitute one agreement, binding on all the parties hereto,
even though all parties are not signatories to the original or the same counterpart. Any
counterpart of either the Company Agreement or the Articles of Organization shall for all
puroses be deemed a fully executed instrument.
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14.8 Goyerning Law. This Company Agreement shall be governed by and construed

in accordance with the laws of the State of New York without regard to the principles of
conflcts of laws.

14.9 No Partnership Intended for Nontax Purposes. The Members have formed the

Company under the NY LLC Law, and expressly do not intend hereby to form a partnership
under either the New York Uniform Partnership Law or the New York Uniform Limited
Partnership Law. The Members do not intend to be partners one to another or parters as to any
third part. To the extent any Member, by word or action, represents to another person that any
Member is a parter or that the Company is a partnership, the Member making such wrongful
representation shall be liable to any other Members who incur personal liability by reason of
such wrongful representation.

14.10 No Rights of Creditors and Third Parties under Company Agreement. The
Company Agreement is entered into among the Company and the Members for the exclusive
benefit of the Company, its Members and their permitted successors and assignees. The
Company Agreement is expressly not intended for the benefit of any creditor of the Company or
any other Person. Except and only to the extent provided by applicable statute, no such creditor
or any third pary shall have any rights under the Company Agreement or any agreement
between the Company and any Member with respect to any Capital Contrbution or otherwise.

14.11 Dispute Resolution. Whenever the Members shall have any dispute among
themselves relating to the interpretation, construction or implementation of this Company
Agreement or shall be deadlocked or shall otherwise be in dispute with respect to the relations
among the Members or between the Members and the Company or any other matter related
thereto, the Members shall resolve such dispute as follows:

(a) First, each Member involved in such dispute shall use its good faith efforts
to negotiate a resolution thereof by engaging in discussions with the other Members so
involved at reasonable times and places, by telephone or otherwise, during the 30 day
period following notice by a Member to each of the other Members of its belief that there
is a dispute which requires resolution in such manner;

(b) Second, if the Members are unable to resolve such dispute through good
faith negotiations during the 30 day period provided in Section 14.11(a), the Members
shall submit such dispute to an arbitration procedure that shall be selected by the
Members involved in such dispute; and

(c) Third, if the Members are unable to resolve such dispute through the
arbitration procedure selected by them, any Member involved in such dispute may bring
an action or proceeding in any cour having jurisdiction thereof; provided that (i) a
Member may object to the venue of such action or proceeding or that such court does not
have jursdiction over such Member and (ii) each Member waives its right to trial by jury
and its right to consequential, special and/or punitive damages,

14.12 General Interpretive Principles. For purposes of this Company Agreement,

except as otherwise expressly provided or unless the context otherwise requires:
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(a) The terms defined in this Company Agreement include the plural as wellas the singular; . ._e:"'.,\~. .l.
. ,'. '-_-1

(b) Accounting terms not otherwise defined herein have the meanings given to
them in the United States in accordance with generally accepted accounting principles;

(c) References herein to "Sections," "paragraphs" and other subdivisions
without reference to a document are to designated Sections, paragraphs and other
subdivisions of this Company Agreement;

(d) A reference to a paragraph without further reference to a Section is a
reference to such paragraph as contained in the same Section in which the reference
appears, and this rule shall also apply to other sub-divisions;

(e) The words "herein," "hereof," "hereunder" and other words of similar
import refer to this Company Agreement as a whole and not to any particular provision;
and

(f) . The term "include" or "including" shall mean without limitation by reason

'of enumeration.

IN WITNESS WHEREOF, the parties hereto have executed this Company Agreement as
of the Effective Date.

THEC y~
By: tl B

Name:
Title:

MANAG

'By:rl ß
Name:
Title:

AMrJL

MEMBERS:flß '0... (~ \\ ~'v
\
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EXHIBIT A

Initial Membership 

Initial Capital Interest and Initial
Name and Address of Member Contribution Shariniæ Ratio

Nick Barone
1840 67th Street
Brooklyn" NY 11204 50%

Ralph Barone
252 Tennyson Drive
Staten Island" NY 10308 50%
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EXHmIT C

Consent of the Lessee

EXTRACT from the minutes of a meeting of the members of 128 44th Realty
Holding LLC (this "Company") held on August 29,2007.

Upon motion duly made and seconded, the following resolutions were
unanimously adopted:

"CONSENTED, that this Company authorizes and approves the straight-lease
transaction with the New York City Industrial Development Agency (the "Agency") and Barone
Steel Fabricators, Inc. (the "Sublessee") in connection with the acquisition and renovation of an
industrial facility (the "Facility"), consisting of the acquisition of an approximately 21,600
square foot building, located on an approximately 18,750 square foot parcel of land, and the
renovation of such buildings located at 128 44th Street, Brooklyn, New York, all for use in the
Sublessee's business as a fabricator and erector of structural steel for commercial, industrial and
larger residential buildings in the New York metropolitan area (the "Project"); and further

CONSENTED, that each of the following documents, substantially in the form of
the drafts on fie with the members of this Company, is hereby authorized and any member of
this Company is directed to execute and deliver each such documents in the name and on behalf
of this Company with such additions, deletions or modifications in or affecting each such
documents thereof, or the effectiveness thereof, as such executing member may determine, with

. advice of counsel, as conclusively evidenced by such member's execution thereof, to be

advisable and in the best interest of this Company:

1. Company Lease Agreement between this Company and the Agency;

2. Lease Agreement between the Agency and this Company;

3. Sublease Agreement between this Company and the Sublessee;

4. Guaranty Agreement from this Company, the Sublessee, and Nicky

Barone and Ralph Barone, as individual guarantors (collectively, the "Individual Guarantors"), to
the Agency;

5. Letter of Authorization for Sales Tax Exemption from the Agency to this

Company;

6. Letter of Representation from this Company, the Sublessee and the

Individual Guarantors to the Agency and 81 Bank & Trust (Sovereign Bank) (the "First
Mortgagee");

7. Two (2) Mortgage, Security Agreement and Assignment of Leases and
Rents from this Company and the Agency to the First Mortgagee;
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8. Mortgage and Security Agreement from this Company to Empire State
Certified Development Corporation; and further

CONSENTED, that there is hereby approved the execution and delivery of any
and all documents, certificates and agreements to effect the Project and all matters related
thereto; and further

CONSENTED, that all action taken and all instruments executed by authorized
members of this Company prior to the adoption of this consent with respect to the Project, and all
matters related thereto, àre hereby ratified, confirmed and approved; and further

CONSENTED, that in addition to and without limiting the generality of the
foregoing consents with respect to the Project, any member of this Company be, and each of
them hereby is, authorized and directed to take such further action in connection with the Project
and to execute and deliver such instruments and documents as such member with advice of
counsel may deem appropriate to carr out the foregoing consents; and the taking of such action
or execution of such instruments shall be deemed conclusive evidence of the determination of
such executing member that such action or execution was appropriate and in the best interests ofthis Company." .

527228,2030814 CLD
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State of New York
Department of State J ss:

I hereby cert i fy, tha t 128 44TH REALTY HOLDING LLC a NEW YORK Limi t ed
Liability Company filed Articles of Organization pursuant to the Limited'
Liability Company Law on 05/17/2007, and that the Limited Liability
Company is existing so far as shown by the records of the Department.

I further certify, that no other documents have been filed by such
Limited Liability Company.

.......... ..
... Or NE \l ......~~ r ¿..

:.l.'? ~ ...: l: 1- ..
..

* :..
~.:

. .4 ~ '? .....(-l. S.....
....FAtENT O-t ..... ..........

200707260212 * 39

***

Witness my hand and the offcial seal
of the Department of State at the City
of Albany, this 25th day of July
two thousand and seven.

~~~
Daniel Shapiro

Special Deputy Secretary of State
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SECRETARY'S CERTIFICATE OF
BARONE STEEL FABRICATORS, INC.

The undersigned Secretary of Barone Steel Fabricators, Inc. (the "Sublessee")
HEREBY CERTIFIES THAT:

1. This certificate is furnished in connection with the straight-lease

transaction with the New York City IndustriaI Development Agency (the "Agency"), 128 44th
Realty Holding LLC (the "Lessee") and the Sublessee in connection with the acquisition and
renovation of an industrial facility (the "Facility"), consisting of the acquisition of an
approximately 21,600 square foot building, located on an approximately 18,750 square foot
parcel of land, the renovation of such building, located at 128 44th Street, Brooklyn, New York,
all for use in the Sublessee's business as a fabricator and erector of structural steel for
commercial, industrial and larger residential buildings in the New York metropolitan area (the
"Project").

2. Attached hereto as Exhibit A is a true, correct and complete copy of the

certificate of incorporation of the Sublessee, certified by the Secretary of State of the State of
New York, together with amendments thereto as in effect on the date hereof

3. Attached hereto as Exhibit B is a true, correct and complete copy of the

bylaws of the Sublessee, together with all amendments thereto as in effect on the date hereof

4. Attached hereto as Exhibit C is a true, correct and complete copy of

resolutions duly adopted by the Board of Directors of the Sublessee, which resolutions have not
been revoked, modified, amended or rescinded and are still in full force and effect, and authorize
the obligations of the Sublessee with respect to the Project, and which further authorize the
execution and delivery of all necessary documents by the offcer of the Sublessee named below.

5. Each document relating to the Project required to be executed by the
Sublessee has been executed òn behalf of the Sublessee by the person named below, who is duly
authorized and empowered to execute such documents~ The below-named person is the duly
elected and qualified offcer of the Sublessee holding the office set forth opposite his name, and
the signature below set forth opposite his name is his genuine signature:Name Office Si at r
Nicky Barone President

G- --
IN WITNSS WHREOF, the undersigned has hereunto se his hand this August

29, 2007.

By:
Nicky Bar ne

Secretary:

527228.2 030814 CLD
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STATE OF NEW YORK

DEPARTMENT OF STATE

I hereby certify that the annexed copy has been compared with the
original document in the custody of the Secretary of State and that the same
is a true copy of said originaL.

.......... .
.. 'C N-Ð l~~ .... ()~ ~ ~ ....~~ r ¿.....¡.~ 1l+...: ~ ~. .. * .. *.. .. ...-Ò ~:... ~ .tKC UlO9. .f .:

.. "1~ C:~ ..
....:.AEN't ()-c................

WITNESS my hand and offcial seal of the
Deparent of State, at the City of Albany, on
August 21, 2007.

ß/!lth
Paul LaPointe
Special Deputy Secretary of State

Rev. 06/07
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BY-LAWS

OF

BARONE STEEL FABRICATORS, mc.

ARTICLE I - OFFCES

The office of the Corporation shal be located in the City, County and State designated in
the Certficate of Incorporation. The Corporation may also maitan offices at such other
places with or without the United States as the Board of Directors may, from tie to

time, determne.

ARTICLE II - MEETIG OF SHAHOLDERS

Section 1 - Annual Meetings:

The annual meeting of the shareholders of the Corporation shal be held with five

months afer the close of the fiscal year of the Corporation, for the purose of electig
diectors, and transactig such other business as may properly come before the meetig.

Section 2 - Special Meetings:

Special meetigs of the shareholders may be caled at any tie by the Board of Diectors

or by the President, and shal be caled by the President or the Secreta at the wrtten
request of the holders of ten per cent (10%) of the shares then outstandig and entitled to
vote thereat, or as otherwise required under the provisions of the Business Corporation
Law.

Section 3 - Place of Meetings:

Al meetings of shareholders shal be held at the pricipal office of the Corporation, or at
such other places withn or without the State of New York as shall be designated in the
notices or waivers of notice of such meetings.

Section 4 - Notice of Meetings:

(a) Written notice of each meeting of shareholders, whether anual or special, statig the
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tie when and place where it is to be held, shal be served either personally or by mai,
not less than ten or more than fifty days before the meeting, upon each shareholder of
record entitled to vote at such meetig, and to any other shareholder to whom the giving
of notice may be required by law. Notice of a special meeting shal also state the purpose
or puroses for which the meeting is caled, and shall indicate that it is being issued by,
or at the diection of, the person or persons calg the meetig. If, at any meetig, action
is proposed to be taken that would, if taken, entitle shareholders to receive payment for
their shares pursuant to the Business Corporation Act, the notice of such meeting shal
include a statement of that purose and to that effect. If mailed, such notice shal be
diected to each such shareholder at his address, as it appears on the records of the
shareholders of the Corporation, unless he shal have previously filed with the Secreta of
the Corporation a wrtten request that notices intended for hi be mailed to some other
address, in which case, it shal be mailed to the address designated in such request.

(b) Notice of any meeting need not be given to any person who may become a
shar~holder of record after the maing of such notice and pnor to the meetig, or to any
shareholder who attends such meetig, in person or by proxy, or to any shareholder who,
in person or by proxy, submits a signed waiver of notice either before or after such
meetig. Notice of any adjoured meeting of shareholders need not be given, unless
otherwise required by statute.

Section 5 - Quoru:

(a) Except as otherwise provided herein, or by statute, or in the Certficate of
Incorporation (such Certficate and any amendments thereof being hereinafter collectively
referred to as the "Certficate of Incorporation"), at al meetigs of shareholders of the
Corporation, the presence at the commencement of such meetigs in person or by proxy
of shareholders holding of record a majonty of the tota number of shares of the
Corporation then issued and outstading and entitled to vote, shal be necessar and
sufficient to constitute a quoru for the transaction of any business. The withdrawal of
any shareholder after the commencement of a meetig shal have no effect on the
existence of a quorum, afer a quorum has been established at such meeting.

(b) Despite the absence of a quoru at any annual or special meetig of shareholders, the
shareholders, by a majonty of the votes cast by the holders of shares entitled to vote
thereon, may adjour the meeting. At any such adjoured meeting at which a quorum is

present, any business may be transacted which might have been transacted at the meeting
as onginaly caled if a quoru had been present.
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Section 6 - V otin£:

(a) Except as otherwise provided by statute or by the Certficate of Incorporation, any
corporate action, other than the election of diectors to be taken by vote of the
shareholders, shal be authorized by a majority of votes cast at a meeting of shareholders
by the holders of shares entitled to vote thereon.

(b) Except as otherwise provided by statute or by the Certficate of Incorporation, at each
meetig of shareholders, each holder of record of stock of the Corporation entitled to vote
thereat, shal be entitled to one vote for each share of stock registered in his name on the
books of the Corporation.

(c) Each shareholder entitled to vote or to express consent or dissent without a meeting,
may do so by proxy; provided, however, that the instrment authorizing such proxy to act
shal have been executed in wrtig by the shareholder hiself, or by his attorney-in-fact
therçmnto duly authoried in wrtig. No proxy shal be vald after the expiration of
eleven months from the date of its execution, unless the persons executig it shal have

specifed therein the length of tie it is to continue in force. Such instrent shall be
exhbited to the Secreta at the meetig and shal be Íied with the records of the
Corporation.

(d) Any resolution in wrtig, signed by al of the shareholders entitled to vote thereon,
shall be and constitute action by such shareholders to the effect therein expressed, with
the same force and effect as if the same had been duly passed by unanous vote at a
dily caled meetig of shareholders and such resolution so signed shall be insertd in the
Minute Book of the Corporation under its proper date.

ARTICLE il - BOAR OF DIRCTORS

Section 1 - Number. Election and Term of Offce:

(a) The number of the diectors of the Corporation shal be one (1), unless and unti

otherwse detennned by vote of a majority of the entie Board of Directors. The number
of Directors shal not be less than thee, unless al of the outstadig shares are owned
beneficialy and of record by less than thee shareholders, in which event the number of
diectors shal not be less than the number of shareholders.
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(b) Except as may otherwise be provided herein or in the Certficate of Incorporation, the
members of the Board of Directors of the Corporation, who need not be shareholders,
shal be elected by a majority of the votes cast at a meetig of shareholders, by the

holders of shares entitled to vote in the election.

(c) Each diector shall hold offce until the anual meetig of the shareholders next

succeedig his election, and unti his successor is elected and qualfied, or unti his prior
death, resignation or removal.

Section 2 - Duties and Powers:

The Board of Directors shal be responsible for the control and management of the affais,
propert and interests of the Corporation, and may exercise al powers of the Corporation,

except as are in the Certficate of Incorporation or by statute expressly conferred upon or

reserved to the shareholders.

Section 3 - Anual and Regular Meetings: Notice:

(a) A regular anual meeting of the Board of Directors shal be held imediately
following the anual meeting of the shareholders at the place of such anual meetig of
shareholders.

(b) The Board of Directors, from tie to tie, may provide by resolution for the holding

of other regular meetings of the Board of Directors, and may fix the tie and place
thereof.

(c) Notice of any regular meeting of the Board of Directors shal not be required to be
given and, if given, need not specify the purose of the meeting; provided, however, that
in case the Board of Directors shal fi or change the tie or place of any regular

meetig, notice of such action shal be given to each diector who shal not have been

present at the meeting at which such action was taken withn the tie lited, and in the

maner set fort in paragrph (b) of Section 4 of ths Arcle il, with respect to special

meetigs, unless such notice shal be waived in the maner set fort in paragraph (c) of
such Section 4.

Section 4 - Special Meetines: Notice:

(a) Special meetigs of the Board of Directors shal be held whenever called by the

President or by one of the diectors, at such tie and place as may be specified in the

respective notices or waivers of notice thereof.
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(b) Notice of special meetings shal be mailed diectly to each diector, addressed to hi

at his residence or usual place of business, at least two (2) days before the day on which
the meetig is to be held, or shall be sent to hi at such place by telegram, radio or

cable, or shal be delivered to hi personaly or given to hi oraly, not later than the day
before the day on which the meeting is to be held. A notice, or waiver of notice, except
as required by Section 8 of ths Arcle il, need not specify the purose of the meeting.

(c) Notice of any special meetig shal not be requied to be given to any diector who
shal attend such meeting without protestig prior thereto or at its commencement, the
lack of notice to him, or who submits a signed waiver of notice, whether before or afer
the meeting. Notice of any adjoured meeting shal not be required to be given.

Section 5 - Chaian:

At al meetigs of the Board of Directors, the Chaian of the Board, if any and if
pres~nt, shal preside. If there shal be no Chaian, or he shal be absent, then the
President shall preside, and in his absence, a Chaian chosen by the Directors shal
preside.

Section 6 - Quorum and Adiourents:

(a) At al meetigs of the Board of Directors, the presence of a majority of the entie

Board shal be necessar and sufficient to constitute a quorum for the transaction of
business, except as otherwise provided by law, by the Arcles of Incorporation, or by
these By-Laws. Parcipation of anyone or more members of the Board by means of a

conference telephone or simlar communications equipment, alowing al persons
parcipating in the meeting to hear each other at the same tie, shal constitute presence

in person at any such meeting.

(b) A majority of the diectors present at the tie and place of any regular or special

meetig, although less than a quoru, may adjour the same from tie to tie without

notice, until a quorum shall be present.
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Section 7 - Maner of Acting:

(a) At all meetigs of the Board of Directors, each diector present shal have one vote,

irespective of the number of shares of stock, if any, which he may hold.

(b) Except as otherwise provided by statute, by the Certcate of Incorporation, or these
By-Laws, the action of a majority of the diectors present at any meetig at which a
quoru is present shal be the act of the Board of Directors. Any action authorized, in
wrtig, by al of the diectors entitled to vote thereon and fied with the minutes of the

Corporation shal be the act of the Board of Directors with the same force and effect as if
the same had been passed by unanous vote at a duly called meeting of the Board.

Section 8 - Vacancies:

Any vacancy in the Board of Directors occurng by reason of an increase in the number
of diectors, or by reason of the death, resignation, disqualication, removal (unless a
vacancy created by the removal of a diector by the shareholders shal be filled by the
shareholders at the meeting at which the removal was effected) or inabilty to act of any
diector, or otherwise, shal be filled for the unexpired porton of the term by a majority
vote of the remaining diectors, though less than a quorum, at any regular meetig or
special meetig of the Board of Directors caled for that purose.

Section 9 - Resignation:

Any diector may resign at any tie by giving wrttn notice to the Board of Directors,
the President or the Secreta of the Corporation. Unless otherwise specifed in such
wrtten notice, such resignation shal tae effect upon receipt thereof by the Board of
Directors or such officer, and the acceptance of such resignation shal not be necessar to
make it effective.
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Section 10 - Removal:

Any diector may be removed with or without cause at any tie by the shareholders, at a
special meeting of the shareholders called for that purpose, and may be removed for cause
by action of the Board.

Section 11 - Salar:

No stated salar shal be paid to diectors, as such, for their services, but by resolution of
the Board of Directors a fixed sum and expenses of attendance, if any, may be allowed
for attndance at each regular or special meeting of the Board; provided, however, that.

nothg herein contaied shal be constred to preclude any diector from serving the
Corporation in any other capacity and receiving compensation therefor.

Section 12 - Contracts:

(a) No contract or other transaction between ths Corporation and any other Corporation
shal be impaied, afected or invaldated nor shal any diector be liable in any way by
reason of the fact that anyone or more of the diectors of ths Corporation is or are
interested in, or is a diector or offcer, or are diectors or officers of such other
Corporation, provided that such facts are disclosed or made known to the Board of
Directors.

(b) Any diector, personaly and individually, may be a par to or may be interested in
any contract or transaction of ths Corporation, and no diector shal be liable in any way
by reason of such interest, provided that the fact of such interest be disclosed or made
known to the Board of Directors, and provided that the Board of Diectors shal authorie,

approve or ratify such contrct or transaction by the vote (not counting the vote of any

such diector) of a majority of a quorum, notwthstandig the presence of any such
diector at the meetig at which such action is taen. Such diector or diectors may be
counted in determng the presence of a quoru at such meetig. This Section shal not
be constred to impai or inyaldate or in any way affect any contract or other transaction
which would otherwise be vald under the law (common, statutory or otherwise)
applicable thereto.
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Section 13 - Commttees:

The Board of Directors, by resolution adopted by a majority of the entie Board, may
from time to tie designate from among its members an executive commttee and such
other commttees, andaltemate members thereof, as they deem desirble, each consisting
of thee or more members, with such powers and authority (to the extent permttd by
law) as may be provided in such resolution. Each such commtte shal serve at the
pleasure of the Board. At al meetings of a commttee, the presence of al members of the
commttee shal be necessar to constitute a quoru for the transaction of business, except
as otherwse provided by said resolution or by these By-laws. Parcipation of anyone or
more members of the commttee by means of a conference telephone or simar
communications equipment allowing al persons parcipating in the meeting to hear each

other at the same tie, shal constitute presence in person at any such meetig. Any
action authoried in wrtig by al of the members of a commttee entitled to vote thereon
and fied with the miutes of the Commtte shal be the act of the commttee with the
sam~ force and effect as if the same had been passed by unanous vote at a duly caled
meeting of the commttee.

ARTICLE IV - OFFCERS

Section 1 - Number, Qualcations, Election
and Term of Offce:

(a) The officers of the Corporation shall consist of a President, a Secreta, a Treasurer,
and such other offcers, including a Chaian of the Board of Directors, and one or more
Vice Presidents, as the Board of Directors may from tie to tie deem advisable. Any
officer other than the Chaian of the Board of Directors may be, but is not required to
be, a diector of the Corporation. Any two or more offices may be held by the same
person.
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(b) The offcers of the Corporation shal be elected by the Board of Directors at the
regular anual meeting of the Board following the anual meetig of shareholders.

(c) Each offcer shall hold office unti the annual meeting of the Board of Directors next

succeeding his election, and until his successor shal have been elected and qualfied, or
until his death, resignation or removal.

Section 2 - Resignation:

Any offcer may resign at any tie by giving wrtten notice of such resignation to the
Board of Directors, or to the President or the Secreta of the Corporation. Unless
otherwse specified in such wrttn notice, such resignation shal tae effect upon receipt
thereof by the Board of Directors or by such officer, and the acceptace of such
resignation shal not be necessar to make it effecti:ve.

Section 3 - Removal:

Any offcer may be removed, either with or without cause, and a successor elected by the
Board at any tie.

Section 4 - Vacancies:

A vacancy in any office by reason of death, resignation, inabilty to act, disqualfication,
or any other cause, may at any tie be filled for the unexpired porton of the term by the
Board of Directors.

Section 5 - Duties of Officers:

Officers of the Corporation shal, unless otherwse provided by the Board of Directors~

each have such powers and duties as generaly pertain to their respective offices as well as
such powers and duties as may be set fort in these by-laws, or may from tie to tie be

specifcaly conferred or imposed by the Board of Directors. The President shal be the
chief executive offcer of the Corporation.
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Section 6 - Sureties and Bonds:

In case the Board of Directors shall so requie, any offcer, employee or agent of the
Corporation shal execute to the Corporation a bond in such sum, and with such surety or
sureties as the Board of Directors may diect, conditioned upon the faithl performance
of his duties to the Corporation, including responsibilty for negligence and for the
accounting for al propert, funds or securties of the Corporation which may come into
his hands.

Section 7 - Shares of Other Corporations:

Whenever the Corporation is the holder of shares of any other corporation, any right or
power of the Corporation as such shareholder (including the attendance, actig and voting
at shareholders' meetings and execution of waivers, consents, proxies or other instrents)

may be exercised on behal of the Corporation by the President, any Vice President, or
such, other person as the Board of Directors may authorize.

ARTICLE V - SHAS OF STOCK

Section 1 - Certficate of Stock:

(a) The certficates representig shares of the Corporation shal be in such form as shal

be adopted by the Board of Directors, and shal be numbered and registered in the order
issued. They shal bear the holder's name and the number of shares, and shal be signed
by (i) the Chaian of the Board or the President or a Vice President, and (n) the

Secreta or Treasurer, or any Assistant Secretar or Assistat Treasurer, and may bear
the corporate seal.

(b) No certficate representing shares shal be issued unti the full amount of
consideration therefor has been paid, except as otherwise permtted by law.

(c) The Board of Diectors may authorize the issuance of certcates for fractions of a
share which shal entitle the holder to exercise voting rights, receive dividends and
parcipate in liquidating distrbutions, in proporton to the fractional holdings; or it may
authorize the payment in cash of the fai value of fractions of a share as of the tie when
those entitled to receive such fractions are determned; or it may authorize the issuance,
subject to such conditions as may be permtted by law, of scrip in registered or bearer
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form over the signature of an officer or agent of the Corporation, exchangeable as therein
provided for full shares, but such scnp shal not entitle the holder to any nghts of a
shareholder, except as therein provided.

Section 2 - Lost or Destroyed Certficates:

The holder of any certficate representing shares of the Corporation shall imediately
notify the Corporation of any loss or destrction of the certficate representing the same.

The Corporation may issue a new certficate in the place of any certcate theretofore
issued by it, aleged to have been lost or destroyed. On production of such evidence of
loss or destrction as the Board of Directors in its discretion may require, the Board of
Directors may, in its discretion, require the owner of the lost or destroyed certficate, or
his legal representatives, to give the Corporation a bond in such sum as the Board may
diect, and with such surety or sureties as may be satisfactory to the Board, to indemnfy
the Corporation agaist any clais, loss, liabilty or damage it may suffer on account of

the issuance of the new certcate. A new certficate may be issued without requinng any
such evidence or bond when, in the judgment of the Board of Directors, it is proper so to
do.

Section 3 - Transfers of Shares:

(a) Transfers of shares of the Corporation shal be made on the share records of the
Corporation only by the holder of record thereof, in person or by his duly authonzed
attorney, upon surender for cancellation. of the certficate or certficates representing such
shares, with an assignent or power of transfer endorsed thereon or delivered therewith,
duly executed, with such proof of the authenticity of the signatue and of authonty to
transfer and of payment of transfer taes as the Corporation or its agents may require.

(b) The Corporation shal be entitled to treat the holder of record of any share or shares
as the absolute owner thereof for al puroses and, accordigly, shall not be bound to

recognize any legal, equitable or other clai to, or interest in, such share or shares on the
par of any other person, whether or not it shall have express or other notice thereof,
except as otherwise expressly provided by law.
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Section 4 - Record Date:

In lieu of closing the share records of the Corporation, the Board of Directors may fix, in
advance, a date not exceeding fift days, nor less than ten days, as the record date for the
determation of shareholders entitled to receive notice of, or to vote at, any meeting of
shareholders, or to consent to any proposal without a meetig, or for the purose of

detemunig shareholders entitled to receive payment of any dividends, or alotment of any
rights, or for the purose of any other action. If no record date is fied, the record date
for the determation of shareholders entitled to notice of or to vote at a meeting of
shareholders shal be at the close of business on the day next preceding the day on which
notice is given, or, if no notice is given, the day on which the meeting is held; the record
date. for determning shareholders for any other purose shal be at the close of business
on the day on which the resolution of the diectors relatig thereto is adopted. When a
detemunation of shareholders of record entitled to notice of or to vote at any meeting of
shareholders has been made as provided for herein, such determation shall apply to any

. adjourent thereof, unless the diectors fi a new record date for the adjoured meeting.

ARTICLE VI - DIVENDS

Subject to applicable law, dividends may be declared and paid out of any funds avaiable
therefor, as oftn, in such amounts, and at such tie or ties as the Board of Directors

may determe.

ARTICLE VI - FISCAL YEAR

The fiscal year of the Corporation shal be fixed by the Board of Directors from tie to

time, subject to applicable law.

ARTICLE VI - CORPORATE SEAL

The corporate seal, if any, shal be in such form as shal be approved from tie to tie

by the Board of Directors.
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EXHIBIT C

Authorizine Resolutions of Barone Steel Fabricators. Inc.

EXTRACT from the minutes of a meeting of the Board of Directors of Barone
Steel Fabricators, Inc. (this "Company") held on August 29, 2007.

Upon motion duly made and seconded, the following resolutions were
unanimously adopted:

"RESOLVED, that this Company authorizes and approves the straight-lease
transaction with the New York City Industrial Development Agency (the "Agency") and 128
44th Realty Holding LLC (the "Lessee") in connection with the acquisition and renovation of an
industrial facility (the "Facility"), consisting of the acquisition of an approximately 21,600
square foot building, located on an approximately 18,750 square foot parcel of land, and the
renovation of such building, located at 128 44th Street, Brooklyn, New York, all for use in the
Company's business as a fabricator and erector of structural steel for commercial, industrial and
larger residential buildings in the New York metropolitan area (the "Project").

RESOLVED, that each of the following documents, substantially in the form of
the drafts on fie with the Board of Directors of this Company, is hereby authorized and the
President or any offcer is directed to execute and deliver each such documents in the name and
on behalf of this Company with such additions, deletions or modifications in or affecting each
such documents thereof, or the effectiveness thereof, as such executing offcer may determine,
with advice of counsel, as conclusively evidenced by such officer's execution thereof, to be
advisable and in the best interests of this Company:

1. Sublease Agreement between this Company and the Lessee;

2. Guaranty Agreement from this Company, the Lessee and Nicky Barone

and Ralph Barone, as individual guarantors (collectively, the "Individual Guarantors"), to the
Agency; and

3. Letter of Representation from this Company, the Lessee and the Individual
Guarantors to the Agency and SI Bank & Trust (Sovereign Bank); and further

RESOLVED, that there is hereby approved the Lease Agreement between the
Agency and the Lessee and there is hereby approved the execution and delivery of any and all
documents, certificates and agreements to effect the Project and all matters related thereto; and
further

RESOLVED, that all action taken and all instruments executed by authorized
offcers of this Company prior to the adoption of this resolution with respect to the Project, and
all matters related thereto, are hereby ratified, confirmed and approved; and further

RESOLVED, that in addition to and without limiting the generality of the
foregoing resolutions with respect to the Project, any officer or offcers of this Company be, and
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2.

each of them hereby is, authorized and directed to take such further action in connection with the
Project 'and to execute and deliver such instruments and documents as such offcers with advice
of counsel may deem appropriate to carry out the foregoing resolutions; and the takng of such
action or execution of such instruments shall be deemed conclusive evidence of the

determination of such executing offcer that such action or execution was appropriate and in the
best interests of this Company."

527228,2030814 CLD
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State of New York
Department of State J ss:

I hereby certi fy, tha t the Cert i fi ca t e of Incorpora t i on of BARONE STEEL
FABRICATORS INC'. ¡vas filed on 07/22/1998, with perpetual duration, and
that a diligent examination has been made of the Corporate index for
documents filed with this Department for a certificate, order, or record
of a dissolution, and upon such examination, no such certificate, order
or record has been found, and that so far as indicated by the records of
this Department, such corporation is an existing corporation. I further
certify the following:

A Biennial Statement was filed 10/04/2004.

A Biennial Statement was filed 09/15/2006.

I further certify, that no other documents have been filed by such
Corpora t i on.

.......... ..
... Of NE\t ...

...,,~ r ¿..:.f."t :, ...: C' l' ... .. .: * * :. .. ... q r=- il.:. 'C'': ' ~-' ~ ·.~ 't...."1~ S'" ...
....f'A¡ENT O~................

200708200417 * 39

***

Witness my hand and the ojjìcial seal
of the Department of State at the City

of Albany, this 17th day of August
two thousand and seven.

~~~
Daniel Shapiro

Special Deputy Secretary of State
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SECRETARY'S CERTIFICATE OF
BAR FAB STEEL CORP.

The undersigned Secretary of Bar Fab Steel Corp. (the "Bar Fab") HEREBY
CERTIFIES THAT:

1. This certificate is furnished in connection with the straight-lease

transaction with the New York City Industrial Development Agency (the "Agency"), 128 44th
Realty Holding LLC (the "Lessee") and the Barone Steel Fabricators Inc. (the "Sublessee") in
connection with the acquisition. and renovation of an industrial facility (the "Facility"),
consisting of the acquisition of an approximately 21,600 square foot building, located on an
approximately 18,750 square foot parcel ofland, the renovation of such building, located at 128
44th Street, Brooklyn, New York, all for use in the Sublessee's business as a fabricator and
erector of structural steel for commercial, industrial and larger residential buildings in the New
York metropolitan area (the "Project").

2. Attached hereto as Exhibit A is a true, correct and complete copy of the

certificate of incorporation of the Bar Fab, certified by the Secretar of State of the State of New
York, together with amendments thereto as in effect on the date hereof

3. Attached hereto as Exhibit B is a true, correct and complete copy of the

bylaws ofthe Bar Fab, together with all amendments thereto as in effect on the date hereof .

4. Attached hereto as Exhibit C is a true, correct and complete copy of

resolutions duly adopted by the Board of Directors of the Bar Fab, which resolutions have not
been revoked, modified, amended or rescinded and are still in full force and effect, and authorize
the obligations of the Bar Fab with respect to the Project, and which further authorize the
execution and delivery of all necessary documents by the officer of Bar Fab named below.

5. Each document relating to the Project required to be executed by the
Sublessee has been executed on behalf of Bar Fab by the person named below, who is duly
authorized ancl empowered to execute such documents. The below-named person is the duly
elected and qualified offcer of the Sublessee holding the offce set forth opposite his name, and
the signature below set forth opposite his name is his genuine signature:Name Office Si a re
Nicky Barone President L

IN WITNSS WHREOF, the undersigned has hereunto set
29,2007.

BAR F AB STEEL CORP.

By: ~~ ~
Ralph Baro e
Secretary:

527228.2 030814 CLD
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STATE OF NEW YORK

DEPARTMENT OF STATE

I hereby certify that the annexed copy has been compared with the
original document in the custody of the Secretar of State and that the same
is a true copy of said originaL.

........... N ..
... o'f . E' \l .....~~ .r t-...

..~'t ~+...: ~ ~. .. * .. * .. .. .. t.. .. .. ~-. ..~ . ~.
.. n.. , ~XCEL.'ó1 ~ .... "1~ ~ ..

... FAtE'Nf o~ ...... ............

WITNESS my hand and official seal of the
Deparment of State, at the City of Albany, on
August 21,2007.

ß/ jl~
Paul LaPointe
Special Deputy Secretary of State

Rev. 06/07
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CERTIFICATE OF INCORPORATION

OF

BARF AB STEEL CORP.

Pursuant to Section 402 of the Business Corporation Law

I, the undersigned, a natural person of at least 18 years of age, for the
purpose of forming a corporation under Section 402 of the Business Corporation
Law of the State of New York hereby certify:

FIRST: The name of the corporation is:

BARFAB STEEL CORP.

SECOND: The purpose of the corporation is to engage in any lawful act or
activity for which corporations may be organIzed under Article IV of
the Business Corporation Law, except that it Is not formed to

engage In any act or activity requiring the consent or approval of
any state offcial, department, board, agency or other body without
such consent or approval first being obtained.

THIRD: The offce of the corporation is to be located in the County of
KINGS, State of New York.

FOURTH: The aggregate number of shares which the corporation shall have
the authority to issue is TWO HUNDRED i each of which shall be
common stock with no par value.

FIFTH: The Secretary of State is designated as agent of the corporation
upon whom process against it may be served. The post offce
address to which the Secretary of State shall mail a copy of any
process against the corporation served upon him is:

CIO THE CORPORATION
264 40TH STREET
BROOKLYN, NY 11232

I



SIXTH: No director of the corporation shall have persona/liabilty to the
corporation or to its shareholders for damages for any breach of
duty In such capacity, provided, however, that the provision shall
not eliminate or limit:

(a) the liabilty of any director of the corporation If a judgment or
other final adjudication adverse to him establishes that his acts or
omissions were In bad faith or involved Intentional misconduct or a
knowing violation of law or that he personally gained In fact a
financial profi or other advantage to which he was not legally
entitled or, with respect to any director of the corporation, that his
acts violated Section 719 of the Business Corporation Law of the
State of New York, or

(b) the liabilty of a director for any act or omission prior to the
final adoption of this article.

SEVENTH: The holders of any of the corporation's equity shares shall be
entitled to preemptive rights In accordance with the provisions of
Bei section 622.

IN WITNESS WHEREOF, the undersigned Incorporator has executed this
certifcate of Incorporation.

5/5/05 ~6'~
Sharon Babala. Incorporator
BlumbergExcelslor Corporate
Services, Inc.
52 South Pearl Street
Albany. New York 12207

~
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Certifcate of Incorporation

of

BARFAB STEEL CORP.

Pursuant to Section 402 of the Business Corporation Law
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BlumbergExcelslor Corporate Services,
Inc.
52 South Pearl Street, 2nd Floor
Albany, NY 12207
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BY-LAWS

OF

BARAB STE CORP.

Incorporated under the Business Corporation Law of the State of New York

1. PRICIAL OFFCE

(1.1) Intial Location. The principal offce of the corporation shall intially be located at

264 40th Street
Brooklyn, NY 11232

(1.2) Change of Location. The board of diectors may, upon reasonable wrtten notice to all
shareholders, relocate the principal offce of the corporation.

(1.3) Other Offces. In addition to its principal offce, the corporation may have such other
offces, either withn or without the state of incorporation, as the board of directors may designate.

2. DIRCTORS

(2.1) Number. The number of directors shall be that number as may from time to time be
fixed by the board of directors,. but not less than the miimum number required by law.

(2.2) Qualcation. No person shall serve as a director uness such person is at least 18 years
of age.

(2.3) Notices. Upon tag offce, each diector shall file with the secreta a wrtten
designation of the address that the director desires to be used for the purose of givig notices to
him/er. Until the diector shall have effectively done so, he/she shall be deemed to have designated
either the pricipal offce of the corporation or any other address that the sender of the notice could

reasonably believe to be an appropriate address. Any designated address may be redesignated by simlar
filing with the secret. The secretar shall give each of the other directors prompt notice of every

designation or re-designation filed. The designation or re-designation shall be effectve three business
days afer the secreta's acton or upon earlier receipt. Any notice to a director shall be valid if sent to
either (a) the director's designated address or (b) any other address used in good faith uness it be shown
that prejudice resulted from use of such other address. All notices must be in wrting. Any notice may be.--.

6



delivered by hand or sent by telecommunications device, by mail or by similar mean. If a notice is sent
by registered mail or retu receipt requested, another copy shall at the same time be sent by ordinar
first class maiL.

(2.4) Resignation. A director may resign at any time by giving notice to each of the other
directors. Unless otherwse specifi~d, the notice shall be effective immediately and acceptace shall not
be necessar to make it effectve. A director need not assign cause for resignng.

(2.5) Removal. A diector may be removed by the shareholders without cause or by the board
of directors with cause.

3. BOAR OF DIRCTORS

(3.1) Reguar Meetings. A regular meetg shall be held immediately afer and at the same
place as the anual meeting of shareholders. The boad of directors may.provide for other regular
meetgs. Notice need not be given of any regular meeting.

(3.2) Special Meetings. The president or any two directors may call a special meeting upon
not less than 5 business days notice to every diector of the time and place of the special meeting. The
special meetig notice does not have to specify the business to be tranacted.

(3.3) Adjoured Meetings. Whether or not a quoru is present, a majority of the directors
present may adjour any meeting to such time and place as they shall decide. Notice of any adjoured
meetig need not be given. At any adjoured meetg, whether adjoured once or more, any business
may be tranacted that might have been tranacted at the meetig of whch it is an adjourent.
Additional business may also be tranacted if proper notice shall have been given.

(3.4) Organation. The chairperson of the meetig shall be the president if takg par in the
meetig or, if not, any director elected by a majority of the directors present. The secreta of the
meetig shall be the secret if tag par in the meetig or, if not, any director appointed by the
chairman of the meetig.

(3.5) Committee. The board of directors may, by resolution passed by a majority of the full
board of directors (a) designate thee or more of its number to constitute an executve commttee, or one
or more other commttees, whch, so far as may be permtted by law and to the extent and in that maner
provided in said resolution, shall have and may exercise, between meetngS of the board of directrs, the
powers of the board of diectors in the management of the afai and business of the corporation, (b) at
any time change the members of any such commttee, (c) fill vacancies in any such commttee, and (d)
discharge any such commttee, with or without cause. The board of directors may provide for regular
meetingS of any such committee with or without notice as the board of diectors may prescribe. To the
extent authority of the board of directors ha been delegated to any such commttee, any reference in
these by-laws to the board of directors. shall be deemed a reference to such commttee.

(3.6) Telecommuncations Parcipation. Anyone or more directors may parcipate in a
meeting of the board or any commttee by mean of a conference telephone or other tye of
telecommuncations equipment allowig persons parcipatg in the meetg to hea each other at the
same tie.

7



(3.7) Regulations. The board of directors may adopt rules and regulations, not inconsistent
with law, the certificate of incorporation or these by-laws, for the conduct of its meetings and the
management of all aspects of the affairs of the corporation.

4. SHAS AN CERTIICATES

(4. 1) Form of Certficates. Certificates representing shares shall be in the form determined by
the board of directors. All certficates issued shall be consecutively numbered or otherwse appropriately
identified.

(4.2) Share Transfer Ledger. There shall be kept a share tranfer ledger in which shall be
entered full and accurate records including the names and addresses of all shareholders, the number of
shares issued to each shareholder and the dates of issuace. All tranfers of shares shall be promptly
reflected in the share transfer ledger. Unless otherwse directed by the board of directors, the share
transfer ledger shall be kept at the principal offce of the corporation.

(4.3) Transfer of Shares. Upon (a) receipt of the certificate representig the shares to be
tranferred, either duly endorsed or accompaned by proper evidence of succession, assignent or
autority to tranfer, (b) payment of any required transfer taxes, and (c) payment of any raasonable

charge the board of directors may have estalished, the surendered certficate shall be canceled and a
new certficate or certificates shall be issued to the person(s) entitled to it.

(4.4) Replacement Certficates. Replacement certficates will be issued at the request oftle
shareholder upon payment of any reasonable charge the board of directors may have estalished. In case
of a lost, mislaid, destroyed or mutilated certificate, proof of the facts, by afdavit or otherwse, may
also be required, as may be a bond or other proper indemnfication for thecoiporation and its agents.

(4.5) Record Ower to be Treated as Ower. Unless otherwse diected bya cour of
competent jurisdiction, the corporation shall treat the holder of record of any share as the holder in fact
and accordingly shall not recogne any equitale or other claim to or interest in the shares on the par of
any other persons, whether or not it shall have express or other notice of it.

5, SHAHOLDERS'MEETIGS

(5.1) AnualMeetig. The anua meeting of the shareholders shall be held on the
in the month of in each year at the pricipal offce ofthe

corporation. If the day fixed for the anual meetig is a Satuday, Sunday or holiday at the place it is to
be held, the meeting shall be held on the followig day that is not such a day. Unless otherwse stated in
the notice of meeting pursuat to diection of the board of directors, the anual meetg shall be held at
the principal offce of the corporation.

. (5.2) Special Meetings. A special meetig of the shareholders may be called by any two or
more directors, the president or the holders of no less than 10% of all the shares entitled to vote at the
meeting.

8



(5.3) Adjourned Meetings. Whether or not a quoru is present, a majority in voting power of
the shareholders present in person or by proxy and entitled to vote may adjour any meeting to a time
and place as they shall decide. Notice of any adjoured meetig need not be given.
At any adjoured meeting, whether adjoured once or more, any business may be transacted that might
have been transacted at the meeting of which it is an adjourent. Additional business may also be
tranacted if proper notice shall have been given.

(5.4) Organzation. The president shall be chaian of the meetig. The secreta shall be
secreta of the meeting. If neither the president nor any vice president is present, the shareholders shall
choose a chaian of the meeting. If neither the secreta nor any assistat secretar is present, the
chairman of the meeting shall . appoint a secretar of the meeting.

(5.5) Order of Business. The order of business shall be as determed by the chairman of the
meetg, but the order may be changed bya majority in votig power of the shareholders present
in person or by proxy and entitled to vote. Unless otherwse determed as aforesaid, the ordec shall be
as follows:

1. Roll call.
2. Proof of notice of meeting or waiver of notice.

3. Reading. of miutes of preceding meeting.
4. Report of offcers.

5. Report of commttees.
6. Election of directors.

7. Unfinshed business.

8. New business,

(5.6) Votig. Upon demand of any shareholder, votig shall be by ballot, in which event each
ballot shall be signed by the shareholder or his proxy and shall state the number shares voted. Oterwse,
voting need not be in writing.

6. OFFCERS

(6.1) Additional Offcers. In addition to the president, secreta, treasurer and any other
offcers required hy law, the corporation may have one or more vice presidents eIected by the board of
diectors, one of whom may be designated as executive vice president. The corporation may also have
such other or assistat offcers as may be elected by, or appointed in a maner prescribed by, the board
of diectors.

(6.2) Seniority. The executive vice president, if 
there is one, shall be deemed senior to all

other vice presidents. Unless otherwse determed by, or under rues prescribed by, the board of
diectors, senority of any offcer shall be determied by length of contiuous servce in that offce.

(6.3) Contiuation in Offce. Unless otherwse provided by the board of directors, every

offcer shall serve until death, incapacity, resignation or removal by the board of directors. Any
resignation or removal shal be without prejudice to any contractu nghts of the corporation or the
offcer.

9



(6.4) Duties in General. Subject to these by-laws, the authority and duties of all offcers
shall be determined by, or in the maner prescribed by, the board of directors. Except as may be
specifically restricted by the board of directors, any offcer may delegate any of his /her authority and
duties to any subordinate offcer.

(6. 5) Duties of the President. The president shall be the principal executive offcer of the

corporation and, subject to the control of the board of directors, shall in general supervse and control all
of the business and afairs of the corporation. The president may sign with the secreta or any other
proper offcer of the corporation thereunto authorized by the board of directors, certficates for shares of
the corporation, any deeds, mortgages, bonds, contracts, or other intrents that the board of directors

has authoried to be executed, except in cases where the signng and execution shall be expressly

delegated by the board of directors or by these by-laws to some other offcer or agent of the corporation
or shall be required by law to be otherwse signed or executed, and in general shall pedorm all duties
incident to the offce of president and such other duties.as may be prescribed by the board of diectors
from time to time.

(6.6) Duties of Vice Presidents. In the absence or incapacity of the president, the senior vice
president shall pedorm the duties of the president and, when so actig,. shall have all the powers of and
be subject to all the restrctions upon the president. Each vice president shall pedorm any other dutes as
may be assigned by the president or by the board of directors~

(6.7) Duties of Secreta. The secret shall kee the miutes of the shareholders' and the
diectors' meetigs in one or more books provided for that purose, see that all notices are duly given in
accordance with the provisions of these by-laws or as otherse requied, be custodian of the corporate

. records and of the seal of the corpration, keep a register of the post offce addresses of each.
shareholder, have general charge of the share tranfer books of the corporatiòn, and in general pedorm
all duties incident to the offce of secietaand other duties as may be. assigned by the president or by

the board of diectors.

(6.8) l)uties of Treasurer. If required by the board of directors, the treasurer shall give a bond
for the faithl discharge of his /her duties in a sum and with any suret or suretes as the board of
diectors shall determe. The treasurer shall have charge and custody of and be responsible for all fuds

and securties of the corporation, receive and give receipts for monies due and payable to the corporaton
. from any source whatsoever, and deposit all such mones in the name of the corporation in the ban,

trt companies or other depositories as shall be selected in accordance with these by-laws, and in
general pedorm all the dutes incident to the offce of treasurer and such other dutes as may be assigned
by the president or the board of directors.

(6.9) Salares. No offcer shall receive any salar uness provided or authorized by the board

of diectors. No offcer shall be prevented from receiving a salar by reason of the fac that he/she is a

diector.

7. SEAL

(7, i) Form. The seal of the corporation

shall be in the form impressed in the margi.

10



(7.2) Use. The seal may be used by causing it to be impressed directly on the instrent or

wrting to be sealed, or upon an adhesive substace anexed. The seal on certificates for shares or. other
documents may be a facsimle, engraved or imprinted.

8. AMNDMENT

(8.1) By Board. These by~iaws may be amended or repealed by the board of directors.

11
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EXHIBIT C

Authorizine Resolutions of Bar Fab Steel Corp.

EXTRACT from the minutes of a meeting of the Board of Directors of Bar Fab
Steel Corp. (this "Company") held on August 29,2007.

Upon motion duly made and seconded, the following resolutions were
unanimously adopted:

"RESOLVED, that this Company authorizes and approves the straight-lease
transaction with the New York City Industrial Development Agency (the "Agency"), Barone
Steel Fabricators, Inc. (the "Sublessee) and 128 44th Realty Holding LLC (the "Lessee") in
connection with the acquisition and renovation of an industrial facility (the "Facility"),
consisting of the acquisition of an approximately 21,600 square foot building, located on an
approximately 18,750 square foot parcel of land, and the renovation of such building, located at
128 44th Street, Brooklyn, New York, all for use in the Sublessee's business as a fabricator and
erector of structural steel for commercial, industrial and larger residential buildings in the New
York metropolitan area (the "Project").

RESOLVED, that each of the following documents, substantially in the form of
the drafts on fie with the Board of Directors of this Company, is hereby authorized and the
President or any offcer is directed to execute and deliver each such documents in the name and
on behalf of this Company with such additions, deletions or modifications in or affecting each
such documents thereof, or the effectiveness thereof, as such executing offcer may determine,
with advice of counsel, as conclusively evidenced by such offcer's execution thereof, to be
advisable and in the best interests of this Company:

1. Guaranty Agreement from this Company, the Lessee, the Sublessee, and

Nicky Barone and Ralph Barone, as individual guarantors (collectively, the "Individual
Guarantors"), to the Agency; and

2. Letter of Representation from this Company, the Sublessee, the Lessee

and the Individual Guarantors to the Agency and SI Bank & Trust (Sovereign Bank); and further

RESOLVED, that there is hereby approved the Lease Agreement between the
Agency and the Lessee and there is hereby approved the execution and delivery of any and all
documents, certificates and agreements to effect the Project and all matters related thereto; and
further

RESOLVED, that all action taken and all instruments executed by authorized
offcers of this Company prior to the adoption of this resolution with respect to the Project, and
all matters related thereto, are hereby ratified, confirmed and approved; and further

RESOLVED, that in addition to and without limiting the generality of the
foregoing resolutions with respect to the Project, any offcer or offcers of this Company be, and
each of them hereby is, authorized and directed to take such further action in connection with the
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Project and to execute and deliver such instruments and documents as such offcers with advice
of counsel may deem appropriate to car out the foregoing resolutions; and the takng of such
action or execution of such instruments shall be deemed conclusive evidence of the

determination of such executing offcer that such action or execution was appropriate and in the
best interests of this Company."
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State of New York
Department of State ) ss:

I hereby certify, that the Cert.ificate of Incorporation of BARFAB STEEL
CORP, ¡.as filed on 05/05/2005, with perpetual duration, and that a
diligent examination has been made of the Corporate index for documents
filed with this Department for a certificate, order, or record of a
dissolution, and upon such examination, no such certificate, order or
record has been found, and that so far as indicated by the records of
this Department, such corporation is an existing corporation. I further
certify the following:

A Biennial Statement was filed 06/14/2007.

I further certify, that no other documents have been filed by such
Corpora t i on.

........
....01' NE ~....

. . .."\'- ~~ ..· ''\ ~.O .:.f."t -. ...: r. ~ e,..
* :..

~.:. A .."":..-(-1- ~'" ..
....l"AtENT O~ ...... ..........

***

..
: *

Witness mjJ hand und the afJìcial seal
of the Department atState at the City
a/Albany. this J 7th dayotAugusT
two thousand and seven.

~~~
Daniel Shapiro
Special Deputy Secretary of State
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4. New York Stte Deparbent of

Taxation and Finance
Taxayer Seivice an Revenue Division

W A Harrman Campus
Albany NY 12221

Tuesdav. Aul!ust 21. 2007
SN: 174801 RN: 21-A

Corporate Tax Search

Articles 9, 9-A, 13, J'
13A, 32, and 33.

R'f;'';;~1

EMPIRE CORPORATE SERVICES
46 STATE ST, 2ND FLOOR
ALBANY NV 12207
Attention:

Cor¡raiion name: 128 44TH REAL TV HOLDING LLC

Incom Date Filing period Termination date Termination type

According to our records, tax liens exist for the periods below.

Franchise tax returns are missing.for theperio-d(s).ended:

No Record

Franchise tax payments are past due for period(s) ended:

Oiher fees due
License fee (Article 9, section 181): Maintenance fee for period (s) ended:

...----.-~.------,~...-.-..-------.-..-....,..... ....--..-.-----.---..... _.........,.""...-.-~._-_._-------_...-,., ..,....._._._.......__h_~_.__..... __.....,....,,,., .. . .,...,. .._... ..."..... ._.

Lien Provision
The tax shall become a lien on the dale the return is required to be filed (without regard to any extension of time for filing the
return), except that such tax shall become a lien not later than the date the taxpayer ceases to be subject to the tax or to exercise ilS
franchise orto do business in New York State in a corporate or organized capacity. A dissolved corporation that continues to
conduct business shall also be subject to the tax imposed by this article.

Need help?

T
TOlephone ..alatanee I. available 110m 8:00 a,m. to 5:00 p.m. (eii;i~1~;tií\é); Monay th/ough Friday.
Buslneu Tax Inlormelln; 1 8001172-1233 .. C'." "
Forms and Publlctloni: 1 800482.8100 .,
From outside the U.S. and outsid Canada: (518) ..,ê5:e'~¡L. ....

FBl-on-demaIl1olms: 1800748.367. "";;:. :,.~:",....". .....:',.",:"..,:",:,'L.,,;. .,.,
Hearing and .peech Inpalred (Ielecommunlcatlona daii~.'¡ci'!!~ii!!,af (TOO) Cli:~i~:öii!r):;.;:1, 800 e3--2110 (8:30 a,m. to 4;25 p.m., ealllern llme)

II Internel acss: ww.nyatex,gov
;..~i': ¡:; ~"~' :"; "::5''- '-:..:.:.::;; :;:r:~:: ::~:. 1: .' ;~¡

L Persons wIth dlaabllitles: In copliance with the A~L.\~ri..v?iI D1läblltJis.Açt;."', llll an'sure thai our lobies. o/lia. meellng iooms, and other laclltles
~ aie BCcnslble to person. with dlsablltlei. 1/ you hav'~i~~:~s#.Jiä:ii~b:~l ..~~!i'i:¡~~,li~ni tor personi wllh ØlsablPtles. plasse call 1 800 225.5829.

:~: - ;." .":.:".:: -3" .:'".: ::".. ::~..;. . ." on "0' ",

~j 1/ you need 10 writ. address your lener to: NYS T~~:¿ep.~~~'~~: ~~:;i~~;,¿Ú¡~cl¿.enle/.':~~. Harriman Campua. Albany. NY 12227

TR-763 (01/04)
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New Yoi1 stte Departnt of

Taxation and Finance
Taxpayer Service and Revenue Division

W A Harrman Campus
Albany NY 12227

Tuesday. Auimst 21. 2007
SN: ~ RN: 21~

Corporate Tax Search

EMPIRE CORPORATE SERVICES
46 STATE ST, 2ND FLOOR
ALBANY NY 12207
Attention:

Arid., 9, 9-A, i3'i

13A, 32, and 33.

i- .. R'f"'~" "'J I

COlJrationname: BARFAB STEEL CORP._.... .
Incoro Date

05/05/2005
FiJin!! oeriod

December
Termination dale Termination \Voe

According to our records, tax liens exist for the periods below.

Franchise tax returns' are m issingfonheperio-d(s) ended:

None

Franchise tax payments are past due forperiod(s) ended:

None

Other fees due
u License fee (Article 9, sectio n i 81): Maintenance fee for period (s) ended:

...'.---.---..--.---.-------...-.-...-,...,.~........ -...--_.-------- ---."-----..- .-- ...-.l-N_......... ...___..__ _.__ ____ ____."_ ._...._ ...._.... ....... .".........__....._. .___. n_ ________..__. _0__. __

Lien Provision
The tax shall become a lien on the dale the return is required to be filed 

(without regard to any extension of time for fiing the

return), except that such tax shall become a lien not later than the date the taxpayer ceases to be subject to the tax or to exercise its
franchise or to do business in New York State in a corporate or organized capacity. A dissolved corporation that continues to
conduct business shall also be subject to the tax imposed by this article.

Need help?

T
Tei.phone ...Itltnee ia avaii.ble fiam 8:00 e.m, to 5:00 p.m. (e~~i6(~:ii~), MondaI' Ihiough Ftlay.

BusIness Tn In/ormillon: 1 800 V72-1233 ,. .. : ,; . '.
Foims end Publle.llon.: I 800462,6100 , ...
From outsille the V.S, end oublde Canada: (518) 4ë.S-¡j~Ö~.

Fu-(n-Gmend forms: I BOO 746-3676 .. .
:", . ":. ,.... . . ... ", ...

Hearing and speech Inpared (ieiecommunlcallons de."~ce./oq~'e,:!1a.af (T.OD) cane~,i;nIyJ: ';1800 63-.2t10 (6:30 a,m, 104:25 p.m., eelletn lime)- '1"
_ Inlemet eccs,: ww.nyelax.gov .;.;" .".;:l.¡: :;,~'c:." :;:;,; ;:.¡.::;:.-) i: ..:.:. ;~

ib PelSons Wllh dliabWlies: In compliance wilh ihe Am~'_i~~~.~iii:.6.i~iibïi¡iii,¡);Çï;,~l wl!1 e1i~Ule Ihal OUI Jobbln. offi:s. meellng rooms. and other 'acllilles
V a,e accessible to peraos With dIsabilities. It you hai~,~.~~~:\~;ii~¡"..~fl~(¡¡#~,~~ns for persona wllh dl,ablllles, please callt 600 225,5829,

.,~. . :.:~j' :;-':.; '.:'::";:,:~::~""t. ." .:..... ":-

~¡' II you nead 10 wrlie. eddress your letter 10: HYS Ta:':~epa~~~t; ~~x'J~~~~¿i~'~enter, WA Harriman Campus. Albany. NY 12227

TR-763 (01104)
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New York stte Departt of
Taxation and Finance
Taxpayer Services and Revenue Division
W A Harrma Campus
Albany NY 12227

Thursday, AU2ust 23, 2007

SN: 175107 RN: 21-A

Corporate Tax Search

Arcles 9;'¡A,i 3. I
13A, 32, and 33.

1-- R,fmn" ID__II

EMPIRE CORPORATE SERVICES
46 STATE ST, 2ND FLOOR
ALBANY NY 12207
Attention:

Corp~tion nam: BARONE STEEL FABRICATORS INC.

Tenninatioß date Tenninatioß typeIiiro Date

07/22/1998
Filine iiriod

December

According to our records, tax liens exist for the periods below.

Franchise tax returns are missing for the period(s) ended:

12/31/1999 MTA Surcharge Report

Franchise tax payments are past due for period(s) ended:

12/31/1999 MTA Surcharge Tax

Other fees due
License fee (Article 9, section 181): Maintenance fee for period (s) ended:

Lien Provision

The tax shall become a lien on the date the return is required to be fied (without regard to any extension of time for fiing the

return), except that such tax shall become a lien not later than the date the tapayer ceases to be subject to the tax or to exercise its
franchise or to do business in New York State in a corporate or organized capacity. A dissolved corporation that continues to
conduct business shall also be subject to the tax imposed by ihis article.

Need help? .. ... "
. ~ "!:..' ! : . :1. '!

T.i.phon. a..lelanc. I. avaUlbl. '10m 8:00 I.m. to 5:00 p.m, lè~sl~l1'tii!(' Monday Ultough Ftlay.

Bulln8.. Tax 'nlormatln: 1 800 1172-1233 Ii. . .S:. ¡: ...
~ Form, end Publication.: I 800462-8100 .;. .ò ..~.
So. Fiom outsld8 th8 U.S. end out.ide Canada: (518) ..85éo'O.. .. -,;-"

F .. d I '800748 3878 l~ ... :~'" ,.t.,=.:,..,:..',;.,...,.,.;:!)8X-o..8man OJffa: - \'~if¡,::":~t'~:.:..':~~~.... .:" :~,.:?:." ,_. i:: -:\
Heating end ipeech Inp.bed (ielecommunlcatlons de,irte:~~!g..t iTPD) ui;iert*n~l:\i 6Gb 834-2110 (8:30 a.m_ to 4:25 p.m., øealeon lime)

_ Inlemel ecç,,: ww.nyiløx.gov ~~.~':t:rl!:_'~;,;:::1;::_,.r:;::\¡i;\r : ,;;r

L Pel'ns with dI18b1li1es: In complla_ with the Ami~ii~. vl..' iï ' eri.ura 1Iu11 QUI lobbies. Olfcei. meeting roos. and other 'ecllllie.
~ 818 accesible to peisoni wllh dl18bllllee. II you hll,;~,!I.¡'~.~:.i ._.~~1l tor persona Willi dlilllllei. pleui call , 800 225-5829,

~ II you need 10 write. addiea your lellr to: NVS ::~;~p.;;E~~t:;;:;;~~:L~I~:~~. Herdman Campue. Alny. NY 12227

TR-763 (01/04)
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OWNER'S POLICY OF TITLE INSURANCE

'Issued by tawYêrs Title Insurance Corporation
POLICY NUMBER

~~ landAmerica
.. lawyers Title

Lawyers Tite Insurance Corporation is a member of the
LandAmerica family of tite insurance underwriters.

C 29- 00235b 1

Any notice of claim and any other notice or statement In writng require to be given to the Company under this Policy must be given
to the Company at the address shown In Setion 18 of the Conditons.

, . . ,..... -- '. .', .........__. ,............ '... .........., ................,._......CO'VERED RISKS, ..... ..,............,.. ,.... . .,..... .,...,. ,

SUBJECT TO THE EXCLUSIONS FROM COVERAGE, THE EXCEPTIONS FROM COVERAGE CONTAINED IN SCHEDULE B. AND THE
CONDITIONS, LAWYERS TITLE INSURANCE CORPORATION. a Nebraska corporation (the .CompanY1 insures. as of Date of Policy and, to
the extent stated in Covered Risks 9 and 10, after Date of Policy, against loss or damage, not exceeding the Amount of Insurance, sustained or
incurred by the Insured by reason of:

1. Title being vested other than as stated in Schedule A.
2. Any defec in or lien or encumbranee on the Title. This Covered Bisk includes but is not limited to insurance against loss from

(a) A defect in the Title caused by .
(i) forgery, fraud, undue influence, duress, incompetency, incapacity, or impersonation;

(ii) failure of anY person or Entity to have authorized a transfer or conveyance;
. (ii) a dOcument affecting Title not properly created, executed. witnessed. sealed, acknowledged, notarized. or delivered;
(iv) failure to perform those acts necessary to create a document by electronic means autorized by law;
(v) a document 'executed under a falsifed, expired. or otherwise invalid power of attorney;
(vi) a document llot prop'erly fied, recorded, or indexed in the Public Records including failure to perform those acts by

electronic meilns authorized by law; or .

(vii) a defective judicial or administrative proceeding. . .
(b) The lien of real estate taxes or assessments imposed on the Title by a governmental authorit due or payable. Ru.t unpaid,
(c) Any encroachment. encumbrance, violation, variation, or adverse circumstance affecing the Title that would be disclosed by an

accurate.andcompJete land suìvey of the Land. The term "encroachment" includes encroachments of existing improvements
locàted on the Land onto adjoining land, and encroachments onto the Land of existing improvements located on adjoining land.

3. .Unmarketable Title.
4. No right of access to and tTom the Land.
5. The violation or enforcement of any law; ordinance. permit, or governmental regulation (including those relating to building and zoning)

restricting, regulating, prohibiting. or relating to
(a) the occupancy; use, or enjoyment of the Land;

(b) the character, dimensions, or location of any Improvement erected on the Land;
(c) the subdivision of land; or(d) environmental protection . .
if a notice, describing any part of the' Land, is recorded in the Public Records settng forth the violation or intention to enforce. but only
to the extent of the violation or enforcement referred to in that notice. .

6. An enforcement action based on the exercise of a governmental police power not covered by Covered Risk 5 if a notice of the enforcement
action, describing any part of the Land, is recorded in the Public Records, but only to the extent of the enforcement referred to in that
notice.

7. The exercise of the rights of eminent domain if a notice of the exercise, describing any part of the Land, is recorded in the Public Records.
8. Any taking by a governmental body that has occurred and is binding on the rights of a purchaser for value without Knowledge.
9. Title being vested other than as stated in Schedule A or being defectve

(a) as a result of the avoidance in whole or in part, or from a court order providing an alternative remedy. of a transfer of all or any
part of the title to or any interest in the Land occurring prior to the transaction vesting Title as shown in Schedule A because that
prior transfer constituted a fraudulent or preferential transfer under federal bankruptcy, state insolvency, or similar creditors' rights
laws; or

(b) because the instrment of transfer vesting Title as shown in Schedule A constiutes a preferential transfer under federal
bankruptcy. state insolvency, Or similar creditors' rights laws by reason of the failure of it recording in the Public Records .0) to be timely, or .
(ü) to impart notice of it existence to a purchaser for value or to a juògmentor lien creditor. .

10. Any defect in or lien or encumbrance on the Title or other matter included in Covered Risks 1 through 9 that has been created or attached
or has been fied or recorded in the Public Records subsequent to Date of Policy and prior to the recording of the deed or other instrument
of tranfer In the Public Records that vests Title as shon in Schedule A.

The Compan wil also pay the costs, attorneys' fees, and expenses incurred in defense of any matter insured against by this Policy, but only to
the extent provided in the Conditons.

IN WITESS WHEREOF. the Company has caused this Policy to be signed with the facsimile signatures of its President and Secretary andsealed as required by its By-Laws. .
LAWYERS TITLE INSURANCE CORPORATION

Attest:

\,\,\,unlm"lJI7,
",""'~SURJI~ ""'"".. ~ '\ ......... C(C "-,

l~..... .....~\::~. .-:,:
, F",iSEAL.~""~-c:- .0-
\t\ J~;
\'7~"." ....:f"- ~ ........ ~ ~

"""",,!fBßl\Si~,,,,,'"11"uliin,,"'\

By: ~ ,( tÁ~~ It
President

Dbl Cover-ALTAOwnets PolicSi (06/17/06)
Form 1190-126

Valid only if Schedules A and B are attched
ORIGINAL



Regal Title Agency as agent for
LAWYRS TITLE INSURCE CORPORATION

. SCHEDULE A

Name and Address of Title Inurance Company:
Lawyers Title Insurance Corporation
10 Bank Street, Suite 1120
White Plains, NY 10606

TitIe Number: RT-35185 Policy Number: C29-0023567

Date uf'Policy:. AlIgust 29,-2007-. ''''- ., .. , ... . '-',- - ""--'-'Cöunty: Kings

Amount of Insuance: $5,400,000.00

1. Name of Insured:

New York City Industrial Development Agency

2. The estate or mterest m theland which is covered by ths Policy is:

Leasehold

3, Title to the estate orinteresf in the land is vested in the Inured by:

Lease,Agreèment dated 08/29/2007 made by 128 44th Realty Holding LLC to New York City
Industrial Development Agency to h.e recorded in thè City Register's Offce of Kigs County.

4. The land referred to m ths Policy is descnbed as follows:

. See Attached Descnption.

Block: 735 Lot: 50

Propert Address: 128 44th Street

'Issued at NEW YORK NEW YORKCOUNRSIGN & ~

GAL TITLE AGENCY
Authoried Agent

ALTA Owner's Policy Schedule A Page 1 of 1



Regal Title Agency as agent for
LAWYRS TITLE INSURCE CORPORATION

SCHEDULE A DESCRITION

Title Number: RT -35185 Policy Number C29-0023S67

BLOCK 735 LOT 50 ON THE TAX MA OF KIGS COUNTY

ALL that certain plot, piece or parcel onand, with the buildings and improvements thereon
,erected, situate, lying and being in the Borough of Brooklyn, City and State of New York,

.... '6öïiïïaë'dä:iïdnaëSërlbed ai rölIöws:'" ., n '... ....... .- n. . , n, .. . . , .........., ,..... .... . .'.

BEGINNING at a point on the southwesterly side of 44th Street, distant 150 feet southeasterly
of the intersection formed by the southeasterly side of 1st Avenue and the southwesterly side
of 44th Street;

RUNNIG THENCE southwesterly parallel with 1st Avenue, through a part wall, 250 feet;

THNCE southeasterly parallel with 44th Street 75 feet;

THENCE northeasterly paralel with 1st Avenue, 250 feet to the southwesterly sìde of 44th
Street; .
THENCE northwesterly along the southwesterly side of 44th Street, 7S feet to the point or
place ofBEGINiNG.

ALTA Owner's Policy Schedule A Descrptii;m Page 1 of 1



Regal Title Agency as agent for
LAWYRS TITLE INSURCE CORPORATION

SCHEDULE B
EXCEPTIONS FROM COVERAGE

Title Number: RT -35185 Policy Number: C29-0023567

Ths policy does not insue against loss or damage (and the Company will not pay any costs, attorneys'
fees or expenses) which m¡iy arse by reason of:

1. ,Rights ofttmants ()r pers.o~s in possession.

2. Declaration of Covenants and Restrictions in Reel 2353 Page 490

3. The lien of vault charges, if any.

4. Liens pursuant to the Administrative Code of the City of N ew York may have attached and

not been fied or recorded. No liabilty is assumed for same.

5. Section 26-128 (formerly 643a-14;0) ofthe Administrative Code ofthe City of New York,
amended by LL 10 of 1981 and LL 25 of 1984, and Section 27-4029.1 of the Administrative
Code of the City of N ew York, amended by LL 43 of 1988, created tax liens for unpaid
inspection fees and permit fees, respectively, biled by the Building Department and the Fire
Departent, regardless of the fact that said fees may not be entered in the records of the
City Collector. Policy excepts any loss, claim, or damage for any unpaid feè or charge
claimed by the Building Department and the Fire Department entered in the records of the
City Collector after the date of closing.

6. Subjec to Rules, Regulations and By Laws of Monarch Propert Owners Association, Inc.

7. The northwesterly, southeasterly and southwesterly wall(s) of the premises herein are part

wall(s). Policy excepts the rights and easements ofthe owner(s) ofthepropertabuttg on

the northwest, southeast and southwest by reason thereof.

Notwthstanding, policy insures the continued use, maintenance and right of enclosure for
so long as the buiding on the premises herein shall std or for so loiig as the party wall
shall stand, whichever is shorter.

8. Declaration of Covenants, RestrictioIi, Easements, Charges and Liens in Reel 2353 Page

490. Please note: Said Agreement which the Monarch Owners Association was formed.

9. Snrvey made by Big Apple Land Surveyors, P.C. dated July 23, 2007 shows a three story

building and high one story building. Part wall on southeast, northwest and southwest.

10. Mortgage in the amount of $2,915,000.00 made by 128 44th Realty Holding LtC to
Sovereign Bank, dated 08/29/2007 and recorded in the City Register's Offce of Kigs
County.

11. Mortgage in the amount of $1,945,000.00 made by 128 44th Realty Holding LLC to

Sovereign Bank, dated 08/29/2007 and recorded in the City Register's Offce of Kigs
County.

ALTA Owner's Policy Schedule B Exceptions Page 1 of 1



LAWYRS TITLE INSURCE CORPORATION

STANAR NEW YORK ENDORSEMENT

(OWNR'S POLICY)

Title ~0.llT-35185

Attched to and made par of Policy Number C29-0023567

1. Covered Risk ~umber2( c) is, ~elt~tt'd..,

2. The following is added as a Covered Risk:

"11. Any statutory lien for services, labor or materials fushed prior to the date hereof: and which
has now gained or which may hereafer gai priority over the estate or interest of the insured as
shown in Schedule A of th policy."

3. Exclusion ~umber 5 is deleted,. and the following is substituted:

5, Any lien on the Title for real estate taxes, assessments, water charges or sewer rents imposed by
governental authority and created or attching between Date of Policy and the date of
recording of the deed or other instrent of transfer in the Public Records that vests Title as
shown in Schedle A.

This endorsement is issed as par of the policy. Except as it expressly states, it does not (i) modif any of
the term and provisions of the policy, (ü) modify any prior endorsements, (iü) extend the Date of Policy,
or (iv) increase the Amount òfInsurance. To the extent a provision of the policy or a previous'
endorsement is inconsistent with an express provision of this endorsement, ths endorsement controls.
Otherwise, this endorsement is subject to all of the term and provisions of the policy and of any prior
endorsements.

DATED: August 29, 2007 LAWYRS TITLE INSURCE CORPORATION

BY

STANAR NEW YORK ENORSEME (5/1/07)
FOR USE Wlrn ALTA OWNR'S POLICY (6-17-06)



LEASEHOLD ENDORSEMENT (OWNER'S POLICY)

Issued by L~wyers Title Insurance Corporation. .

~~ landAmerica
._ Lawyers Title Lawyers TdJe Insurance COTPorUon Is 8 member otthe LandAmerla family ottie insurace underwriers.

Attached to and made a part of Policy No.: C29-0023567 Title No.: RT -35185

1. As used in this endorsement, the following terms shall mean:

a. "Evicted" or "Eviction": (a) the lawfl deprivation, in whole or in part of the right of possession insured by the
Policy; contrary to the terms of the Lease or (b) the lawful prevention of the use of the land or the Tenant
Leasehold Improvements for the purposes permitted by the Lease, in either case, as a result of a matter
covered--by,the Policy.-

b. "Lease": the lease agreement described in Schedule A.

c. "Leasehold Estate": the ñght of possession for the Lease Term.

d. "Lease Term": the duration of the Leasehold Estate, including any renewal or extended term if a valid option to
renew or extend is contained in the Lease.

e. "Personal Propert": chattels located on the land and property which, because of their character and manner of

affxation to the land, can be severed from the land withoutcausing appreciable damage to such chattels and
propert 9r to the land to which they are affxed.

f. "Remaining. Lease Term": the portion of the Lease Term remaining after the insured has been Evicted as a

result of a matter covered by the Policy.
g. "Tenant Leasehold Improvements": Those improvements, including landscaping, required or permitted to be

built on the land by the Lease that have been built at the insured's expense or in which the insured has an
interest greater than the right to possession during the Lease Term.

(continued. on the reverse side hereof)

This endorsement is made a part of the Policy and is subject to all of the terms and provisions thereof and of any
other endorsements thereto. Except to the extent expressly stated, it neither ,modifies any of the terms and
provisions of the Policy and any other endorsements, nor does it extend the effective date of the Policy and any
other endorsements, nor does it increase the face amount thereof.

IN WITNESS WHEREOF, the Company has caused this endorsement to be signed with the facsimile signatures of
its President and Secretary and sealed as required by its By-Laws.

LAWYERS TITLE INSURANCE CORPORATION

Dated: August 29th, 2007

By:

~ ~ tÁCh lA t.
President

R 119::7!' ORIGINAL



(continued from the reverse side hereof)

2. Valuation of Estate or Insterest Insured

If, in computing loss or damage, it becomes necessary to value the estates or interests of the insured as aresult
of a covered matter that results in an Eviction, then that value shall consist of the value for the Remaining
Lease Term of the Leasehold Estate and any Tenant Leasehold Improvements existing on the date of the
Eviction. The insured claimant shall have the right to have the Leasehold Estate and the Tenant Leasehold
Improvements valued either as a whole or separately. In either event, this determination of value shall take into
account rent no longer required to be paid for the Remaining Lease Term.

3. Additional items of loss covered by this endorsement:

If the insured is Evicted, the following items of loss, if applicable, shall be included in computing, loss or damage
incurred by the insured, but not to the extent that the same are included in the valuation of the estates or
interests insured by the Policy.

a. The reasonable cost of removing and relocating any Personal Propert thatthe insured has the right to remove
and relocate, situated on the land at the time of Eviction, the cost of transportation of that Personal Propert for
the initial one hundred miles incurred in connection with the relocation, and the reasonable cost of repairing the
. Personal Propert damaged by reason of the removal and relocation.

. b. Rent or damages for use and occupancy of the land prior to the Eviction which the insured. as owner of the
Leasehold Estate is obligated to pay to any person having paramount title to that of the lessor in the. Lease.

c. The amount of rent that, by the terms of the Lease, the insured must continue to pay to the lessor after Eviction
with respect to the portion of the Leasehold Estate and Tenant Leasehold Improvements from which theinsured has been Evicted. '

d.. The fair market value, at the time of the Eviction, of the estate or interest of the insured in any lease or.
sublease made by the insured as lessor of all or part of .the Leasehold Estate or the Tenant Leasehold
Improvements.

e. Damages that the insured is obligated to pay to lessees or sublessees on account of the breach of any lease or
sublease made by the insured as lessor of all or part of the leasehold Estate or the Tenant leasehold
Improvements caused by the Evicition

1. Reasonable costs incurred by the insured to secure a replacement leasehold equivalent to the Leasehold
Estate.

g. If Tenant Leasehold Improvements are not substantially completed at the time of Eviction, the actual cost
incurred by the insure, less the salvage value, for the Tenant Leassehold Improvements up to the time of
Eviction. Those costs include costs incurred to obtain land use, zoning, building and occupancy permits,

architectural and engineering fees, construction management fees, costs of environmental testing and reviews,
landscaping costs, and fees, costs and interest on loans for the acquisition and constructon

End. - TIRSA Leasehold Endorsement (Owner's Policy) (5/1/07
For use with AL T A 2006 Owets Policy only
Form 1193-75A





Regal Title Agency as agent for
LAWYERS TITLE INSURANCE CORPORATION

SCHEDULE A

Name and Address of Title Insurance Company:
Lawyers Title Insurance Corporation
10 Bank Street, Suite 1120
White Plains, NY 10606

Title Number: RT -35185 Policy Number: K56-0080635

Date of Policy: August 29, 2007 County: Kings

Amount oflnsurance: $2,915,000.00

1. Name ofInsured:

Sovereign Bank, its successors and/or assigns

2. The estate or interest in the land which is encumbered by the insured mortgage is:

Fee Simple

3. Title to the estate or interest in the land is vested in:

128 44th Realty Holding LLC

4. The insured mortgage and assigiments thereof, ifany, are described as follows:

Mortgage in the amount of $2,915,000.00 made by 128 44th Realty Holding LLC to Sovereign
Bank, dated 08/29/2007 and recorded in the City Register's Offce of Kigs County.

5. The land referred to in this Policy is described as follows:

See continuation of Schedule A attached.

Block: 735 Lot: 50

Propert Address: 128 44th Street

Issued at NEW YORK, NEW YORK
~OU ERSIGNED /J /J'AIK ct~

EGAL TITLE AGENCY
Authorized Agent

ALTA Loan Policy Schedule A Page i of i



Regal Title Agency as agent for
LA WYRS TITLE INSURNCE CORPORATION

SCHEDULE A DESCRIPTION

Title Number: RT-35185 Policy Number: K56-0080635

BLOCK 735 LOT 50 ON THE TAX MAP OF KINGS COUNTY

ALL that certain plot, piece or parcel of land, with the buildings and improvements thereon
erected, situate, lying and being in the Borough of Brooklyn, City and State of New York,

bounded and described as follows:

. BEGINNING at a point on the southwesterly side of 44th Street, distant 150 feet southeasterly
of the intersection formed by the southeasterly side of 1st A venue and the southwesterly side
of 44th Street;

RUNNING THENCE southwesterly parallel with 1st Avenue, through a part wall, 250 feet;

THENCEsoutheasterlyparallel with 44th Street 75 feet;

THENCE northeasterly parallel with 1st Avenue, 250 feet to the southwesterly side of 44thStreet; -
THENCE northwesterly along the southwesterly side of 44th Street, 75 feet to the point or
place of BEGINNING.

AL T A Loan Policy Schedule A Description Page i of i



Regal Title Agency as agent for
LAWYRS TITLE INSURCE CORPORATION

SCHEDULE B
Part I

EXCEPTIONS FROM COVERAGE

Title Number: RT-35185 Policy Number: K56-0080635

This policy doès not insure against loss or damage (and the Company will not pay costs, attorneys' fees or
expenses) which arse by reason of:

1. Declaration of Covenants and RestrictioÌJs in Reel 2353 Page 490

2. Subject to Rules, Regulations and By Laws orMonnrcb Property Owners Association, Inc.

3. The northwesterly wall(s) of the premises herein are party wall(s). Policy excepts the riglits
:ind easements Dr the owner(s) or the property abuttng on the northwest by reason thereof.

Notwithstanding, policy insures the continued use, maintenance and right of enclosure for
so long as the building on the premises herein shall stand or for so long as the part wall
shan stand, whichever is shorter.

..
4. Deelnrntion ofCovenimts, Restrictions, Easements, Charges and Liens in Reel 2353 Page

490. Please note: Said Agreement which the Monarch Owners Association was formed.

5. Survey made by Big Apple Land Surveyors, P.C. dated July 23,2007 shows n three story

building and Iifgli one story building. Part wall on southeast, northwest nnd southwest.

AL T A Loan Policy Schedule B Part I Exceptions Page i of i



Regal Title Agency, LLC as agent for
LAWYRS TITLE INSURNCE CORPORATION

Title Number: RT-35185 Policy Number: K56-0080635

SCHEDULE B
PART II

In addition to the matters set fort in Par I of this Schedule, the title to the estate or interest in the land
described or referred to in Schedule A to the following matters, if any be shown, but the Company insures
that these matters are subordinate to the lien or charge of the insured mortgage upon the estate or interest:

Mortgage in the amount of $1,945,000.00 made by 128 44th Realty Holding LLC to Sovereign
Bank, dated 08/29/2007 and recorded in the City Register's Offce of Kings County.

AL T A Loan Policy Schedule B-Part II



LAWYERS TITLE INSURCE CORPORATION

STANDARD NEW YORK ENDORSEMENT

(LOAN POLICY

Title No. RT -35185

Attached to and made par of Policy Number: K56-0080635

i. Covered Risk Number 2( c) is deleted if the Land is improved by other than a i -4 family dwellng or
is vacant land.

2. Exclusion Number 7 is deleted, and the following is substituted:

7, Any lien on the Title for real estate taxes, assessments; water charges or sewer rents imposed by
governmental authority and created or attaching between Date of Policy and the date of recording of
the Insured Mortgage in the Public Records. This Exclusion does not modifY or limit the coverage
provided under Covered Risk 11 (b).

3. Covered Risk Number i 1 is deleted, and the following is substituted:

1 1. The lack of priority of the lien of the Insured Mortgage upon the Title

(a) as security for each and every advance of proceeds of the loan secured by the Insured
Mortgage over any statutory lien for services, labor or materials furnished prior to the Date of
Policy, and which has now gained or which may hereafter gain priority over the lien of the
Insured Mortgage; and

(b) over the lien of any assessments for street improvements under construction or completed at
Date ofPcilicy.

This endorsement is issued as part of the policy. Except as it expressly states, it does not (i) modifY any of

the terms and provisions of the policy, (ii) modifY any prior endorsements, (ii) extend the Date of Policy,
or (iv) increase the Amount ofInsurance. To the extent a provision of the policy or a previous
endorsement is inconsistent with an express provision of this endorsement, this endorsement controls.
Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of any priorendorsements. '
DATED: August 29, 2007 LA WYRS TITLE INSURANCE CORPORATION

BY

STANDARD NEW YORK ENDORSEMENT (5/1/07)
FOR USE WITH ALTA LOAN POLICY (6-17-06)



VARIABLE RATE MORTGAGE ENDORSEMENT

Issued by lawyers Title Insurance Corporation

.l\~ ' D " .
~ t~~~~TI~1; Lsv1S 1ie Insurance Caiiiin is a member ollhe Land Ameri 'amil 01 iiI/a mSIJnie undelln1ers

File No.: RT~35185

Attached to and made a part of Policy No.: K56-0080635

The Company insures the owner of the Indebtedness secured by the insured mortgage against loss or damage
sustained by reason of:

1. The invalidity or unenforcabilty of the lien of the insured mortgage resultng from the provisions therein which
provide for changes in the rate of Interest

2. Loss of priority of the lien of the Insured mortgage as security for the unpaid principal balance of the loan. together
wlUi interest as changed in accordance with the provisions of the insured mortgage, which loss of priority is
caused by the changes In the rate of interest

"Changes in the rate of ¡nterest', as used in this endorsement. shall mean only those changes In the raIe of interest
calculated pursuant to the formula provided in the Insured mortgage at Dale of Policy.

This endorsement does not insure against loss or damage based upon (a)"usury, or (b) any consumer credit
protection or trth in lending law.

This endorsement is made a part of the policy and is subject to all of the term and provisions thereof and of any prior
endorsements thereto, except thaI Ihe Insurance afforded by this endorsement is Iidt subject to Section 3(d) of Uie
Exclusions From Coverage. Exept to the extent expressly stated, It neiUier modifes any of the terms and provisIons
of the policy and any prior. endorsements, nor does It extend the effective dam of the policy and any prior
endorsemenIs, nor does it increase the amount of insurance.

IN WITNESS WHEREOF, the Company has caused this Endorsement to be signed with the facsimile sIgnatures of
its President and Secretary and sealed as required by its By-Laws.

LAWYERS TITLE INSURANCE CORPORATION

Dated: August 291h, 2007

",..,\""UU'JJ"",,,",.

~." \\SURAAr~""',.; 'f.. ......... l: '-;,,$' i: .... .... ~ ';

$'~.' "~-;g""iSEAL~""~
it~ l~F
\~.i'.. ./~j'\ ) ............ ~,,"

""""I,fE8RAS~~,,,,\.."";"'ti,,"ii,,'"

By:

~ ,l tA~ t.
Presdent

Allest:

Secretary

F 6 (Vaiiable Hale Morgage) NY (05/106)

.41A ORIGINAL



LA WYERS TITLE INSURANCE CORPORATION

WAIVER OF ARITRATION ENDORSEMENT

(LoaD Policy)

Title No. RT-35185

Attached to and made a part of Policy Number K56-0080635

The policy is amended by deleting therefrom:

(A) If this endorsement is attached to an ALTA Loan Policy: Condition and Stipulation Section 13.

(B) If this endorsement is attached to an ALTA Owner's Policy: Condition and Stipulation Sectionl~ .
(C) If this endorsement is attached to a TIRA Owner's Extended Protection Policy: Condition

Number 12.

. This endorsement is made a part of the Policy and is subject to all of the terms and provisions thereof and
of any other endorsements thereto. Except to the extent expressly stated, it neither modifies any of the
terms and provisions of the Policy and any other endorsements, nor does it extend the effective date ofthe
Policy and any other endorsements, nor does it increase the face amount thereof.

DATED: August 29,2007 LA WYERS TITLE INSURACE CORPORATION

BY Wl11. LI~
(

TIRSA WAIVER OF ARBITRTION ENDORSEMENT (LOAN POLICY) (4/24/01)



ENVIRONMENTAL PROTECTION LIEN ENDORSEMENT (NEW YORK CITY ONLY)

Issued by Lawyers Title Insurance Corporation

. Lawyers Title Lawers Tile Insurance Corration is a member of the LandAmeria family of title insurance underriers.

Attached to and made a part of Policy No.: K56-0080635 Tite No.: RT-35185

The Policy insures the Insured against loss or damage sustained by reason of lack of priority of the lien of the
insured mortgage over:

(a) any environmental protection lien which. at Date of Policy, is recorded in those records established
under state statutes at Date of Policy for the purpose of imparting constrctive notice of matters
relating to real propert to purchasers for value and without knowledge, or filed in the records of the
clerk of the United States district court for the district in which the .Iand is located. except as set
forth in Schedule B, or

(b) any environmental protection lien provided for by any state statute, New York City Code and/or
Ordinance in effect at Date of Policy, except environmental protection liens provided for by the
following statutes:

(1). Administrative Code, City of New York, Tite 17 (Health) Section 17-151.

This endorsement is made a part of the Policy and is subject to all of the terms and provisions thereof and of any
other endorsements thereto. Except to the extent expressly stated, it neither modifies any of the terms and
provisions of the Policy and any other endorsements, nor does it extend the effective date of the Policy and any
other endorsements, nor does it increase the amount of insurance.

IN WITNESS WHEREOF, LAWYERS TITLE INSURANCE CORPORATION has caused its corporate name and
seal to be hereunto affxed by its duly authorized offcers, the Endorsement to become valid when countersigned byan authorized offcer or agent of the Company. .

LAWYERS TITLE INSURANCE CORPORATION

Dated: August 29lh. 2007
By: ~ ,l ~ø~ b. t.

PresidentCountersigned: Regal Tite Agency

By:

End. - Environmental Protection Lien
TIRSA 8,1 EPL (NEW YORK CiTY ONLY) (2111/02)
Form 2291-47 ORIGINAL





Regal Title Agency as agent for
. LAWYRS TITLE INSURACE CORPORATION

SCHEDULE A

. Name and Address of Title Insurance Company:
Lawyers Title Insurance Corporation
10 Bank Street, Suite 1120
White Plains, NY 10606

Title Number: RT -35185 Policy Number: K56-0080636

Date OtPolicy: August 29, 2007 County: Kings

Amount of Insurance: $1,945,000.00

1. Name ofInsured:

Sovereign Bank, its successors and/or assigns

2. The estate or interest in the land which is encumbered by the insured mortgage is

Fee Simple

3. Title to the estate or interest in the land is vested in:

128 44th Realty Holding LLC

4. The insured mortgage and assignments thereof, if any, are described as follows:

Mortgage in the amount of$1,945,OOO.00 made by 128 44th Realty Holding LLC to Sovereign

Bank, dated 08/29/2007 and recorded in the City Register's Offce of Kings County.

5. The land referred to in this Policy is described as follows:

See continuation of Schedule A attached.

Block: 735 Lot: 50

Propert Address: 128 44th Street

Issued at NEW YORK, NEW YORK
~o ERSIGNE~

. ¿!r~AGENC~
Authorized Agent .

AL T A Loan Policy Schedule A Page i of i



Regal Title Agency as agent for
LA WYERS TITLE INSURANCE CORPORATION

SCHEDULE A DESCRIPTION

Title Number: RT-35185 Policy Number: K56-0080636

BLOCK 735 LOT 50 ON THE TAX MAP OF KINGS COUNTY

ALL that certain plot, piece or parcel of land, with the buildings and improvements thereon
erected, situate, lying and being in the Borough of Brooklyn, City and State of New York,
bounded and described as follows:

BEGINNING at a point on the southwesterly side of 44th Street, distant 150 feet southeasterly
of the intersection formed by the southeasterly side of 1st Avenue and the southwesterly side
of 44th Street;

RUNNING THENCE southwesterly parallel with Ist Avenue, through a party wall, 250 feet;

THENCE southeasterly parallel with 44th Street 75 feet;

THENCE northeasterly parallel with Ist Avenue, 250 feet to the southwesterly side of 44th
Street;

THENCE northwesterly along the southwesterly side of 44th Street, 75 feet to the point or
place of BEGINNING.

AL T A Loan Policy Schedule A DescriptionPage 1 of i



Regal Title Agency as agent for
LAWYRS TITLE INSURACE CORlORATION

SCHEDULE B
Part I

EXCEPTIONS FROM COVERAGE

Title Number: RT~35185 Policy Number: 1(56-0080636

This policy does not insue against loss or damage (and the Company wil not pay costs. attorneys' fee or
expenses) which arise by reasn of:

1. .Declaration of Covenants and Restrictions in Reel 2353 Page 490

.2. Subject to Rules, Regulations and By Laws of Monarch Property Owners Association, Inc.

3. The northwesterly wall(s) of the premises berein are party wall(s). Policy excepts the rights
and easements oftbe owner(s) of the property abutting on the northwest by reason thereof.

NOIlvithstanding, policy insures the continued use, maintenance and right of enclosure for
so long as the building on the premises herein shall stand or for so long as the party wall
shan stand, whichever is shorter. .

4. . Declaration of Covenants, Restrictions, Easements, Charges and Liens in Reel 2353 Page
490. Please note: Said Agreement which the Monarch Owners Association was formed.

5. Survey made by Big Apple Land Surveyors,P.C. dated July 23, 2007 shows a three story
building and high one story building. Party wall on southeast, northwest and southwest.

6. Mortgage in the amount of $2,915,000.00 made by 128 44tb Realty Holding LLC to

Sovereign Bank, dated 08/29/2001 nnd recorded in the City Register's Offce of KingsCounty. .

AL T A Loan Policy Schedule B Par i Exceptions Page 1 of I



VARIABLE RATE MORTGAGE ENDORSEMENT

Issued by Lawyers Title Insurance Corporation

r. ~ landAinerica
.. lawyers Title LmvBl ri/e/nsiiiince Coipiillon is a member of Ih LandAm1ia ram or IIlIe Inrace undiirwrs.

File No.: RT -35185

Attached to and made a part of Policy No.: K56-00a0636

The Company InsUres the owner of the indebtedness secured by the insured mortgage against loss or damage
sustained by reason of:

1. The Invalidity or unenforceabiltY of the lien of the Insured mortgage resultng from the provisions therein which
, providè for changes in the rate of Interest.

2. Loss of priority of the lien of the insured mortgage as security for the u!1paid principal balance of the loan, together
with interest as changed in accordance with the provisions of the Insured mortgage. whIch loss of priorty is
caused by the changes in the rate of interest

"Changes In the rate of interest". as used in this endorsement, shall mean only those changes in the rate of interest
calculated pursuant to the formula provided in the insured mortgage at Date of Polley.

This endorsement does not insure against loss or damage based upon (a) usury. or (b) any consumer credit
protection ortrulh In lending law.

This endorsement Is ma.de a part of the policy and is subject to all of the terms and provisions thereof and of any prIor
endorsements thereto. except that the insurance afforded by this endorsement is not subject to SecUon 3(d) of the
Exclusions From Coverage. Except to the extent expressly stated. it neither modifes .any of Ihe terms and provisions
of the policy and any prior endorsements. nor does it extend the effeclive date of the policy and any prir
endorsements, nor does it increase the amount of insurance.

IN WITNESS WHEREOF, the Company has caused this Endorsement to be sIgned with the facsimile signatures of
its President and Secretary and sealed as required by Us By-Laws.

LAWYERS TITLE INSURANCE CORPORATION

Daled:August 29th. 2007

",1\\'1"""'"",,,,,
..... ~SUR.I~ "'".... ~ "I ......... "c. ....

f~"" .....'b
l;t \~\~uJ: SEAL::u~.1.... Il:f
\~¿".'.'. ...rSf.... ~ ........ ~ ,i

"".."ffBRllS'll-~...,."""Inun.'"'''

By:

~~6t~t.
PresIdent

Attest:

Secrelary

End. - A Fonn 6 (Variable Rate Mortgage) NY (05/1/05)

Form 2295-41 A . ORIGINAL



LAWYERS TITLE INSURACE CORPORATION

STANDARD NEW YORK ENDORSEMENT

(LOAN POLICY)

Title No. RT-35185

Attached to and made part of Policy Number: K56-0080636

I. Covered Risk Number 2( c) is deleted if the Land is improved by other than a i -4 family dwellng or
is vacant land.

2. Exclusion Number 7 is deleted, and the following is substituted:

7. Any lien on the Title for real estate taxes, assessments, water charges or sewer rents imposed by
governmental authority and created or attaching between Date of Policy and the date of recording of
the Insured Mortgage in the Public Records. This Exclusion does not modify or limit the coverage
provided under Covered Risk 1 i (b).

3. Covered Risk Number i i is deleted, and the following is substituted:

i i . The lackof priority of the lien of the Insured Mortgage upon the Title

(a) as security for each and every advance of 
proceeds of the loan secured by the Insured

Mortgage over any statutory lien for services, labor or materials furnished prior to the Date of
Policy, and which has now gained or which may hereafter gain priority over the lien of the
Insured Mortgage; and.

(b) over the lien of any assessments for street improvements under constrction or completed at
. Date of Policy.

This endorsement is issued as par of the policy. Except as it expressly states, it does not (i) modify any of
the terms and provisions of the policy, (ii) modify any prior endorsements, (iÍI) extend the Date of Policy,
or (iv) increase the Amount ofInsurace. To the extent a provision of the policy or a previous
endorsement is inconsistent with an express provision of this endorsement, this endorsement controls.
Otherwise, this endorsement is subject to all of the terms and provisions of the policy and of any prior
endorsements.

DATED: August 29, 2007 LA WYERS TITLE INSURANCE CORPORATION

BY ~ et~

STANDARD NEW YORK ENDORSEMENT (5/1107)
FOR USE WITH ALTA LOAN POLICY (6-17-06)



LAWYRS TITLE INSURANCE CORPORATION

WAIVER OF ARBITRATION ENDORSEMENT

(Loan Policy)

Title No. RT-35185

Attached to and made a part of Policy Number K56-0080636

The policy is amended by deleting therefrom:

(A) Ifthis endorsement is attached to an ALTA Loan Policy: Condition and Stipulation Section 13.

(B) If this endorsement is attached to an ALTA Owner's Policy: Condition and Stipulation Section
14.

(C) If this endorsement is attached to a TIRSA Owner's Extended Protection Policy: Condition
Number 12.

This endorsement is made a par ofthe Policy and is subject to all ofthe terms and provisions thereof and
of any other endorsements thereto. Except to the extent expressly stated, it neither modifies any of the
terms and provisions of the Policy and any other endorsements, nor does it extend the effective date of the
Policy and any other endorsements, nor does it increase the face amount thereof.

DATED: August 29, 2007 LAWYERS TITLE INSURNCE CORPORATION

ßY. L.hfo ti ~
(

TIRSA WAIVER OF ARBITRA nON ENDORSEMENT (LOAN POLICY) (4/24/01)



ENVIRONMENTAL PROTECTION LIEN ENDORSEMENT.(NEW YORK CITY ONLY)

Issued by Lawyers Title Insurance Corporation

. lawyérs'~Jïtle Lawyer Tdle Insurance Corporation is a member of the Landmerica family of tite insurance underers.

Attached to and made a part of Policy No.: K56-0080636 Title No.: RT-35185

The Policy insures the Insured against loss or damage sustained by reason of lack of priority of the lien .of the
insured mortgage over:

(a) any environmental protection lien which. at Date of Policy. is recorded in those records established
under state statutes at Date of Policy for the purpose of imparting constructive notice of matters
relating to real propert to purchasers for value and without knowledge. or fied in the records of the
clerk of the United States district court for the district in which the land is located. except as set
forth in Schedule B. or

(b) any environmental protection lien provided for by any state statute. New York City Code and/or
Ordinance in effect at Date of Policy. except environmental protection liens provided for by the
following statutes:

(1) Administrative Code. City of New York. Title 17 (Health) Section 17-151.

This endorsement is made a part of the Policy and is subject to all of the tenns and provisions thereof and of any
other endorsements thereto. Except to the extent expressly stated. it neither modifies any of the terms and
provisions of the Policy and any other endorsements. nor does it extend the effective date of the Policy and any
other endorsements. nor does it increase the amount of insurance.

IN WITNESS WHEREOF, LAWYERS TITLE INSURANCE CORPORATION has caused its corporate name and
seal to be hereunto affxed by its duly authorized offcers. the Endorsement to become valid when countersigned by
an authorized offcer oragent of the Company.

LAWYERS TITLE INSURANCE CORPORATION

Dated: August 2911, 2007 ..--,.."",:-- \l\SURAN~\'Ii By: tÁ L J.f..,,'" .....,-.... £" ~ i., .- . 1 J ø ~j'~:..... _._.....:~"i I"~ ~ . ~l ~ : " .. ~ President
Countersigned: Regal Title Agency ~ ~ ¡ S £ Jl:r ,g ~~ ~;: lI'L :~J

~..:. 1925 i'S~ Attest. ~ "'~ ..... .: +.1B 'I~ ~,/~y: 'Ii, -lIC;;;;;,'¡"./
Aulhonzed Ofcer or Agent """,,_-----

End, - Environmental Protection lien

TIRSA 8,1 EPL (NEW YORK CITY ONLY) (2/11/02)
Form 2291-47 ORIGINAL
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H2 Consulting, PE PC
87 Waler Street. 3rd Floor. New York. NY 10013 Tel: 212-226-6090 Fax: 212-226-3583

August 28, 2007

New York City Industrial Development Agency
110 Willam Street
New York, NY 10038

Re: New York City Industrial Development Agency Project to assist
with the constcton of (describe project improvements)

on cerain premises located at 128 44th Street, Brooklyn,
New York (the "Premises")

To Whom It May Concern:

The undersigned ("Engineer") understands that New York City Industrial Development Agency
("IDA") is providing financial assistance to 128 44th Realty Holding LLC (the "Project
Company"), which financial assistance wil be used to assist the Project Company with the
construction of the improvements described in Exhbit A attached hereto (the "Improvements") on
the Premises (the "Project"), Engineer has been engaged to act as the engineer for the
Improvements pursuant to the provisions of a certain architectural contract also described in
Exhbit A attached hereto (the "Contract"). Engineer has prepared certain plans and specifications
(the "Plans and Specifications") for use in connecton with the construction of the Improvements, as
more paricularly described in Exhbit B attached hereto.

The undersigned Engineer does hereby certify and represent to you as follows:

1, The Engineer prepared and supervised the preparation of the Plans and

Specifications.

2. All of the Improvements are located within the boundares of the Premises

and in accordance with all "set-back" requirements. To my knowledge after
due inquir, limited to an inspection of the Premises and the survey of the

Premises, dated 7/23/07 prepared by Big Apple Land Sureyors PC (the
"Survey" ), the location of the Improvements, if constructed substantially in
accordance with the Plans and Specifications, wil not be affected by any

existing easements affecting the Premises, nor wil the Improvements be
located within or encroach into any easement area, nor shall the location of
the Improvements violate any restriction, condition or covenant affecting the
Premises.

Architec certcate. doc



August 28, 2007
Page 2

3. To the best of my knowledge, afer due inquiry, the Plans and Specifications
comply with all applicable federal, state and municipal laws, ordinances,
rules and regulations regarding zoning, building and fire codes and
ordinances. To my knowledge after due inquiry, limited to a review of the
Title Report and the Survey, the Improvements, if constrcted substantially in
accordance with the Plans and Specifications, wil likewise comply with all
covenants, conditions, easements and restrictions to which the Improvements
are subj ect.

4. The Premises is zoned in accordance to the NYC Zoning Ordinance and such

zoning classification permits the construction of the Improvements and the as
contemplated in the Plans and Specifications and the intended use of the
Premises by the Project Company,

5. The Premises does not require any additional on-site parking to satisfy all
zoning and other governental requirements. Santar public water supply,
storm sewer facilties, sanitar sewer facilities, natural gas, electricity,
telephone, and all other required utilities are available, suffcient to meet all
applicable requirements of public authorities, at or within the lot lines of' the
Premises, without the necessity of any off-site improvements, or anyon-site
improvements other than as shown in the Plans and Specifications. No
easements over land of others is called for or indicated by the Plans and
Specifications for access or egress to the Premises or parking on the
Premises, or for any such facilties or utilties, and design conditions are such
that no drainage of sudace or other water across land of others is called for or
indicated by the Plans and Specifications.

6. Water, sewer, drainage, gas, electric, telephone and other utilities required for
the development and operation of the Improvements are available or have
been included in the Plans and Specifications of suffcient design and
capacity to meet the requirements of the Improvements.

7. The Premises constitutes one (1) legally subdivided zoning lots (Block 735,

Lot 50) separate from any other parcel of real propert.

8. The Budget (with projected draw schedule) attached hereto as Exhbit B is

complete and accurately reflecs the correct, anticipated cost and projected
timing of construction of the Improvements as designed, The amounts set
forth in the Budget are adequate and suffcient for satisfying all fees and
expenses of Architect in designing the Improvements.

9. The Plans and Specifications for the constructon of the Improvements on the
Premises have been appi:oved by all necessary agencies of the City of New
York.

Architec certcae. doc



August 28, 2007
Page 3

10. To my knowledge, there is no petition, action or proceeding known to the
undersigned pending before the court agency or offciaL, threatened with
respect to the validity of any statutes, ordinances, regulations, restrictions,
codes, rules, permits, certificates or any permts or approvals thereunder
relating to the Improvements, or to revoke, rescind, alter or declare any of the
same.

11. Engineer is an engineer duly licensed to practice engineering in the State of
New York.

The statements contained in this letter are an expression of the undersigned's

professional opinion, are made to the best of the undersigned's knowledge, information and belief,
and are based on the undersigned's pedormance of services under its agreement with the Project
Company in accordance with generally accepted stadards of professional practice.

Very truly yours,

By

Name:
Title:

Architec certcate. doc
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ÇARUSO, CARUSO & BRANDA, P.e.
ATTORNEYSATLAW

7302 13th Avenue
Post Offce Box 280-086

Brooklyn, New York 11228-0003
TEL: 718-680-5778
FAX: 718-680-9671

MJC.CCB~VERION.NET
RAB.CCB~VERIZON.NET

BMD.CCB~VERIZON.NET

GMB.CCB~VERIZON.NET

MARIO. CARUSO

ROSE AN C. BRANDA

BERNADETT M. DAVIDSON

GRACE M. BORRO

LEROY F. CARUSO

(1927-2003) August 29, 2007

New York City Industrial
Development Agency

New York, New York

SI Ban & Trust (Sovereigi Ban)
New York, New York

Re: New York City Industral Development Agency
Industral Incentive Program
(2007 Barone Steel Fabricators. Inc. Proiect)

Dear Sir/Madam:

This opinion is being furnished to you in connection with the entering into of a
straight-lease transaction by the New York City Industral Development Agency (the "Agency")
for the benefit of Barone Steel Fabricators, Inc. (the "Sublessee"), a corporation organzed and
existing under the laws of the State of New York, and 128 44th Realty Holding LLC (the
"Lessee"), a limited liability company organzed and existing under the laws of the State of New
York, pursuant to which the Agency wil enter into a Lease Agreement, dated as of August 1,
2007 (the "Lease Agreement"), between the Agency and the Lessee. Terms defined in the Lease
Agreement have the same meanings herein except as the context otherwise requires.

We have acted as counsel for the Lessee, the Sublessee, Bar Fab Steel Corp. (the
"Corporate Guarantor"), a New York corporation and Nicky Barone and Ralph Barone, as
individual guarantors (collectively, the "Individual Guarantors"), and in that capacity, we have
examined the following:

(A) The aricles of organization of the Lessee, certified by the Secretary of
State of the State of New York;

(B) The operating agreement of the Lessee, certified by a member of the
Lessee;

(C) The certificate of good standing of the Lessee, issued by the Secretar of
State of the State of New York;

(D) The certificate of incorporation of the Sublessee, certified by the Secretary
of State of the State of New York;
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(E) A copy of the bylaws of the Sublessee, certified by an offcer of the
Sublessee;

(F) The certificate of good standing of the Sublessee, issued by the Secretary
of State of the State of New York;

(G) The certificate of incorporation of the Corporate Guarantor, certified by
the Secretary of State of the State of New York;

(H A copy of the bylaws of the Corporate Guarantor, certified by an officer of
the Corporate Guarantor;

(1) The certificate of good standing of the Corporate Guarantor, issued by the

Secretary of State of the State of New York;

(J) The certificates issued by the Deparent of Taxation and Finance of the
State of New York relative to the tax status of the Sublessee, Lessee and Corporate Guarantor; .

(K) The authorizations of the members of the Lessee authorizing, among other
things, the Company Lease Agreement, dated as of August 1, 2007, between the Lessee and the
Agency (the "Company Lease"), the Lease Agreement, the Sublease Agreement, dated as of
August 1,2007, bt:tween the Lessee and ,the Sublessee (the "Sublease Agreement"), the Guaranty
Agreement, d,ated as.of August 1,2007, from the Lessee, the Sublessee, the Corporate Guarantor
and the Individua1.Guarantors to the Agency (the "Guaranty Agreement"), a certai Letter of

Authorization for ,Sales Tax Exemption,; dated the date hereof, from the Agency to the Lessee,
two certain Mortgage, Securty Agreem~nt and Assignent of Leases and Rents, each dated the
date hereof (the "Mortgages"), from theAgency and the Lessee to SI Ban & Trust (Sovereign
Ban), (the "Ban"), and the Letter of Representation, dated the date hereof, executed and

delivered by the Lessee, the Sublessee, the Corporate Guarantor and the Individual Guarantors to
the Agency and the Bank (the "Letter of Representation") (the documents referenced in this
paragraph being referred to collectively as the "Lessee Documents");

(L) The authorizations of the board of directors of the Sublessee authorizing,
among other things, the Sublease Agreement, the Guaranty Agreement and the Letter of
Representation (the documents referenced in this paragraph being referred to collectively as the
"Sublessee Documents");

(M) The authorizations of the board of directors of the Corporate Guarantor
authorizing, among other things, the Guaraity Agreement and the Letter of Representation (the
documents referenced in this paragraph being referred to collectively as the "Corporate
Guarantor Documents");

(N The Lessee Documents;

(0) The Sublessee Documents;

(P) The Corporate Guarantor Documents;
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(Q) Title insurance policy numbered C29-0023567 issued on the date hereof
by Lawyers Title Insurance Corporation (the "Title Company") to the Agency with respect to the
Agency's leasehold interest in the Facility Realty located at 128 44th Street, Brooklyn, New
York and the title insurance policies numbered K56-0080635 and K56-0080636 respectively,
issued on the date hereof by the Title Company to the Bank with respect to the Mortgages .
(collectively, the "Title Insurance Policy"); and

(R) A surey of the Facility Realty as certified to the Agency, the Ban and
the Title Company.

In addition, we have reviewed our office files pertaining to the Lessee, the
Sublessee, the Corporate Guarantor and the Individual Guarantors and have discussed the Project
and the transactions contemplated with the appropriate individuals and corporate offcials.

Based upon the foregoing and upon such other information and documents and
such investigation of fact and law as we believe necessar to enable us to render this opinion, we
are of the opinion that:

(a) The Lessee is a liiIted liability company organized and validly existing
and in good standing under the laws ofthe State of New York, and has the requisite power and
authority to own its propert and assets and to car on its business as now being conducted by

it.

(b) The Sublessee is a corporation organzed and validly existing and in good
standing under the laws of the State of New York, and has the corporate power and authority to
own its property and assets and to car on its business as now being conducted by it.

(c) The Corporate Guarantor is a corporation organized and validly existing
and in good standing under the laws of the State of New York, and has.the corporate power and

authority to own its property and assets and to carr on its business as now being conducted by
it.

(d) The Lessee has the requisite power and authority to execute and deliver
the Lessee Documents; and each of the Lessee Documents has been duly authorized, executed
and delivered by the Lessee; and each is à legal, valid and binding. obligation of the Lessee
enforceable against it in accordance with its terms. The foregoing opinion is qualified only to the
extent that the enforceability of each of the Lessee Documents may be limited by banptcy,
moratorium or insolvency or other laws affecting creditors' rights generally and each is subject
to general rules of equity (regardless of whether such enforceability is considered in a proceeding
at law or in equity).

(e) The Sublessee has the corporate power and authority to execute and
deliver the Sublessee Documents and each of the Sublessee Documents has been duly
authorized, executed and delivered by the Sublessee and each is a legal, valid and binding
obligation of the Sublessee enforceable against it in accordance with its terms. The foregoing
opinion is qualified only to the extent that the enforceability of each of the Sublessee Documents
to which it is a party may be limited by banptcy, moratorium or insolvency or other laws
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affecting creditors' rights generally and each is subject to general rules of equity (regardless of
whether such enforceability is considered in a proceeding at law or in equity).

(f) The Corporate Guarantor has the corporate power and authority to execute
and deliver the Corporate Guarantor Documents and each ofthe Corporate Guarantor Documents
,has been duly authorized, executed and delivered by the Corporate Guarantor and each is a legal,
valid and binding obligation of the Corporate Guarantor enforceable against it in accordance
with its terms. The foregoing opinion is qualified only to the extent that the enforceability of
each of the Corporate Guarantor Documents to which it is a pary may be limited by banptcy,
moratorium or insolvency or other laws affecting creditors' rights generally and each is subject
to general rules of equity (regardless of whether such enforceability is considered in a proceeding
at law or in equity).

(g) Each Individual Guarantor has executed and delivered the Guaranty
Agreement and the Letter of Representation (the "Individual Guarantors Documents"), each of
which is the legal, valid and binding, joint and several obligation of each Individual Guarantors
enforceable against the Individual Guarantors in accordance with its terms. The foregoing
opinion is qualified only to the extent that the enforceability of each of the Individual Guarantors
Documents may be limited by banptcy, moratorium or insolvency or other laws affecting
creditors' rights generally and each is subject to general rules of equity (regardless of whether
such enforceabilty is considered in a proceèdIng at law or in equity).

(h) The execution and delivery by the Lessee of the Lessee Documents do not,
. and the performance by the Lessee of its obligations thereunder Will. not, (i) constitute a violation
of any provision of law, order, regulation or decree of any cour or agency. of governent, the
aricles of organization of the Lessee or its operating ~greement, or of any indentue, mortgage,
deed, trst agreement or other instruent to which the Lessee is a pary or any of its propertyis
subject or hy which it or any of its property is bound, or (ii) confict with or result in a breach of
or constitut~ (with due notice and/or lapse of time) a default under its aricles of organization or

operating agreement or any such indentue, agreement or other such instrment.

(i) The execution and delivery by the Sublessee of the Sublessee Documents,
and the performance by the Sublessee of its obligations thereunder wil not, (i) constitute a
violation of any provision of law, order, regulation or decree of any cour or agency of
governent, the certificate of incorporation of the Sublessee or its bylaws, or of any indenture,
mortgage, deed, trst agreement or other instrent to which the Sublessee is a party or to which
any of its property is subject or by which it or any of its property is bound, or (ii) conflict with or
result in a breach of or constitute (with due notice and/or lapse of time) a default under its
certificate of incorporation or bylaws or any such indenture, agreement or other such instrument.

(j) The execution and delivery by the Corporate Guarantor of the Corporate
Guarantor Documents, and the performance by the Corporate Guarantor of its obligations
thereunder wil not, (i) constitute a violation of any provision of law, order, regulation or decree
of any court or agency of governent, the certificate of incorporation of the Corporate Guarantor
or its bylaws, or of any indenture, mortgage, deed, trust agreement or other instrument to which
the Corporate Guarantor is a party or to which any of its property is subject or by which it or any
of its property is bound, or (ii) conflict with or result in a breach of or constitute (with due notice
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and/or lapse of time) a default under its certificate of incorporation or bylaws or any such
indenture, agreement or other such instrment. .

(k) The execution and delivery by the Individual Guarantors of the Individual
Guarantors Documents do not, and the performance by the Individual Guarantors of their
respective obligations thereunder wil not, (i) constitute a violation of any provision of law,

order, regulation or decree of any court or agency of governent, or of any indenture, mortgage,
deed, trst agreement or other instrent to which any of the Individual Guarantors is a pary or
any of their respective property is subject or by which the any of Individual Guarantors or any of
their respective property is bound, or (ii) conflct with or result in a breach of or constitute (with
due notice and/or lapse of time) a default under any such indentue, agreement or other such
instrent.

(1) The exceptions set forth in the Title Insurance Policy issued to the Agency

and to the Ban with respect to the Facility Realty do not impair good and marketable title to the
property affected thereby or the use of the Facility for the purose for which it is to be leased by
the Agency to the Lessee as set forth in the Lease Agreement.

(m) The Lessee has duly authorized the takng of any and all action necessar
at the date hereof to car out and give effect to the transactions contemplated to be performed

on its par by the Lessee Documents.

(n) The Sublessee has duly authorized the takng of any and all action
necessar at the date hereof to carr out and give effect to the transactions contemplated to be
performed on its par by the Sublessee Documents.

, (0). The Corporate Guarantor has duly authorized the takng of any and all
action necessar atthe date hereofto car out and give effect to the transactions contemplated to
be performed on its par by the Corporate Guarantor Documents.

(P) To the best of my knowledge, after due inquiry, there is no action, suit,
proceeding or investigation at law or in equity with respect to the Lessee by or before any cour,
public board or body, pending or theatened against or affecting the Lessee, nor do we know of
any basis for any such pending or threatened action, suit, proceeding or investigation, wherein an
unfavorable decision, ruling or finding on an issue raised by a pary thereto would materially
adversely affect the financial condition of the Lessee or the transactions' contemplated by, or the
validity or enforceability of, any of the Lessee Documents.

(q) To the best of my knowledge, after due inquiry, there is no action, suit,
proceeding or investigation at law or in equity with respect to the Sublessee by or before any'

court, public board or body, pending or threatened against or affecting the Sublessee, nor do we
know of any basis for any such pending or threatened action, suit, proceeding or investigation,
wherein an unfavorable. decision, ruling or finding on an issue raised by a pary thereto would
materially adversely affect the financial condition of the Sublessee or the transactions

contemplated by, or the validity or enforceability of, any of the Sublessee Documents.

(r) To the best of knowledge, after due inquiry, there is no action, suit,
proceeding or investigation at law or in equity with respect to any Individual Guarantor by or
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before any court, public board or body, pending or threatened against or affecting any Individual
Guarantor, nor do we know of any basis for any such pending or theatened action, suit,
proceeding or investigation, wherein an unfavorable decision, ruling or finding on an issue raised
by a party thereto would materially adversely affect the financial condition of any Individual
Guarantor or the transactions contemplated by, or the validity or enforceability of, any of the
Individual Guarantors Documents.

(s) There is no current Certificate of Occupancy for the Facility, nor will there

be a Certificate of Occupancy required durng the renovations of the Facility.

(t) The operation of the Facility by the Lessee and Sublessee in the manner
presently contemplated and as described in the Lease Agreement will not conflct with any order,
consent decree or other remediation plan issued or approved by a cour, administrative or
regulatory body under any federal, state or local environmental laws, rules or regulation.

(u) The Lessee and Sublessee have the environmental licenses and permits
necessar to operate the Facility in the maner presently contemplated and as described in the

Lease Agreement.

(v) All consents, approvals and authorizations, if any, of any governental.
authority, agency, quasi-governental agency or private corporation required on the par of the
Lessee in connection with the execution and delivery of the Lessee Documents have been duly

. obtaiiied,and the Lessee has complied with all applicable provisions oflaw, if any requirng any
designation, declaration, fiing, registration.and/or qualification with any governental authority
in connection with such execution and delivery.

(w) All consents, approvals and authorizations, if any, of any governental
authority, agency, quasi-governental agency or private corporation required on the par of the
Corporate Guarantor in connection with the execution and delivery of the Corporate Guarantor
Documents have been duly obtained, and the Corporate Guarantor has complied with all
applicable provisions of law, if any, requiring any designation, declaration, filing, registration
and/or qualification with any governental authority in connection with such execution and
delivery.

(x) All consents, approvals and authorizations, if any, of any governental
authority, agency, quasi-governental agency or private corporation required on the par of the
Sublessee in connection with the execution and delivery of the Sublessee Documents have been
duly obtained, and the Sublessee has complied with all applicable provisions of law, if any,
requiring any designation, declaration, filing, registration and/or qualification with any
governental authority in connection with such execution and delivery.

(y) All consents, approvals and authorizations, if any, of any governental
authority, agency, quasi-governental agency or private corporation required on the part of the
Corporate Guarantor in connection with the execution and delivery of the Corporate Guarantor
Documents have been duly obtained, and the Corporate Guarantor has complied with all
applicable provisions of law, if any, requiring any designation, declaration, fiing, registration
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and/or qualification with any governmental authority in connection with such execution and
delivery.

(z) All consents, approvals and authorizations, if any, of any governmental
authority required on the part of the Individual Guarantors in connection with the execution and
delivery of the Individual Guarantors Documents have been duly obtained, and each Individual
Guarantors has complied with all applicable provisions of law, if any, requiring any designation,
declaration, fiing, registration and/or qualification with any governmental authority in
connection with such execution and delivery.

(aa) The operation of the Facility in the manner presently contemplated and as
described in the Lease Agreement wil not conflct with the Zoning Resolution of the City of
New York.

(bb) The Project does not constitute a Type I action within the meaning of
Section 617.4 of the New York Code of Rules and Regulations under the State Environmental
Conversation Act, being Aricle 8 of the New York State Environmental Conservation Law
("SEQRA").

(cc) Pursuant to the Company Lease, the Agency has been vested with a valid
leasehold estate in the Facility.

(dd) The Sublessee has, pursuant to the Sublease Agreement, assumed in
writing and agreed to keep and pedorm all of the terms of the Lease Agreement on the par of
the Lessee to be kept and performed, and the Sublease Agreement does not legally impair in any
respect the obligations of the Lessee under the Lease Agreement for the payment of all rents nor
for the full performance of all of the terms, covenants and conditions of the Lease Agreement.

All counsel to any of the paries to this transaction may rely on this letter as if it
were addressed specifically to them.
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-----------------------------------------------------------------------------------------------------------------

RETURN BY MAL TO:

Cullen and Dykman LLP
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MORTGAGE, SECURITY AGREEMENT
AND ASSIGNMENT OF LEASES AND RENTS

By

NEW YORK CITY INDUSTRIAL DEVELOPMENT AGENCY

and

128 44TH REALTY HOLDING LLC

In Favor of

SI BANK & TRUST, a division of SOVEREIGN BANK

THIS MORTGAGE, SECURITY AGREEMENT AND ASSIGNMENT OF
LEASES AND RENTS (this "Mortgage") made this 29th day of August, 2007, by the
New York City Industrial Development Agency, a corporate governental agency
constituting a body corporate and politic and a public benefit corporation of the State of
New York, duly organized and existing under the laws of the State of New York, having
its principal office at 110 Wiliam Street, New York, New York 10038 (the "Agency")
and 128 44TH REALTY HOLDING LLC, a New York limited liabilty company
having an address at 271 40th Street, Brooklyn, New York 11232 (the "Company") in
favor of SI BANK & TRUST, a division of SOVEREIGN BANK, a federal savings
bank, having an office at 1535 Richmond Avenue, Staten Island, New York 10314 (the
"Mortgagee").

WHEREAS, the New York State Industrial Development Agency Act,
constituting Title i of Aricle 18-A of the General Municipal Law, Chapter 24 of the
Consolidated Laws of New York, as amended (the "Enabling Act"), authorizes and
provides for the creation of industrial development agencies in the several counties,
cities, vilages and towns in the State of New York (the "State") and empowers such
agencies, among other things, to acquire, construct, reconstruct, lease, improve, maintain,
equip and furnish land, any building or other improvement, and all real and personal
properties, including but not limited to machinery and equipment, deemed necessary in
connection therewith, whether or not now in existence or under construction, which shall
be suitable for manufacturing, warehousing, research, commercial, industrial or civic
purposes, to the end that such agencies may be able to promote, develop, encourage,

assist and advance the job opportunities, health, general prosperity and economic welfare
of the people of the State and to improve their prosperity and standard of living; and

WHEREAS, pursuant to and in accordance with the provisions of the Enabling
Act, the Agency was established by Chapter 1082 of the 1974 Laws of New York, as
amended (together with the Enabling Act, the "Act"), for the benefit of The City of New
York (the "City") and the inhabitants thereof; and
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WHEREAS, to accomplish its stated puroses, the Agency has entered into
negotiations with the Company and Barone Steel Fabricators, Inc., a New York
corporation (the "Sublessee") for the providing of financial assistance (as defined in the
Act) in connection with an industral project for the Company and the Sublessee located
at 128 44th Street, Brooklyn, New York 11232; and

WHEREAS, pursuant to a certain Company Lease Agreement, dated as of August
i, 2007 between the Company as landlord and the Agency as tenant (the "IDA Company
Lease"), the Company has leased the Land and the Improvements (as each such

capitalized term is hereinafter defined) to the Agency, which IDA Company Lease is
intended to be recorded in the Kings County Register's Office; and

WHEREAS, the Agency has subleased the Land and the Improvements to the
Company pursuant to a certain Lease Agreement, dated as of August 1,2007 (the "IDA
Lease Agreement") by and between the Agency and the Company, which IDA Lease
Agreement is intended to be recorded in the Kings County Register's Offce; and

WHEREAS, the Company has subleased the Land and the Improvements to the
Sublessee pursuant to a certain Sublease Agreement, dated as of August 1, 2007, between
the Company and the Sublessee (the "IDA Sublease Agreement"), which IDA Sublease
Agreement is intended to be recorded in the Kings County Register's Office; and

WHEREAS, the Ban has agreed to lend to the Company the principal sum of
TWO MILLION NINE HUNDRED FIFTEEN THOUSAND AND 00/1 00
($2,915,000.00) DOLLARS lawfl money of the United States, to be paid, with interest
thereon (as such sum may be reduced from time to time, together with the interest
thereon, hereinafter sometimes collectively referred to and described as the "Debt"),

according to a certain mortgage note or obligation of the Company bearing even date
herewith (which, as now exists, and as the same may hereafter, from time to time be
extended, amended, modified, restated or superseded, hereinafter collectively referred to
as the "Note"); and

WHEREAS, the Debt wil be secured by this Mortgage, which is intended to be
recorded in the Kings County Register's Office, and which encumbers the Company's fee
interest in the Mortgaged Propert and the Agency's leasehold interest under the IDA
Company Lease in the Land and the Improvements; and

WHEREAS, payment of the principal of, premium, if any, and interest on all
sums due pursuant to the Note wil be guaranteed jointly and severally by the Sublessee,
Barfab Steel Corp., Nicky Barone and Ralph Barone (collectively, the "Guarantors")
pursuant to a certain Joint and Several Guaranty dated as of the date hereof (the

"Guaranty");

NOW THIS INDENTURE WITNESSETH that for better securing the payment of
the Debt, and the performance by the Company and the Agency of their respective,
covenants, conditions and obligations contained herein, in the Note and in any other
documents and agreements given to secure payment of the Note according to the true
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intent and meaning thereof, and also for and in consideration of one dollar to the
Company and the Agency in hand paid by the Mortgagee at or before the sealing and
delivery of these presents, the receipt where~f is hereby acknowledged, the Company and
the Agency have mortgaged, granted, bargained, sold, aliened, released, conveyed and
confirmed, and by these presents do mortgage, grant, bargain, sell, alien, release, convey
and confirm their respective interests unto the Mortgagee, forever, and grant the
Mortgagee a security interest in their respective interests in:

MORTGAGED PROPERTY

A. All the land located in the County of Kings and State of New York
described in Schedule A anexed hereto and made a par hereof and known by the street
address of 128 44th Street, Brooklyn, New York 11232 (the "Land") (including the fee
interest of the Company therein and the Agency's leasehold interest therein pursuant to
the IDA Company Lease).

B. All buildings, structures and improvements of every nature

whatsoever now or hereafter situated on the Land (the "Improvements").

TOGETHER with all and singular rights, hereditaments, and appurtenances belonging or
in any way incident or appertaining thereto, including, but not limited to:

C. All fixtures, machinery, appliances, materials, equipment, furniture

and personal propert of every natue whatsoever now or hereafter owned by the Agency
and/or Company and located in or on, or attached to, or used, or intended to be used, in
connection with the operation of, or with construction on, the Land or the Improvements,
including all extensions, additions, improvements, betterments, renewals and

replacements to any of the foregoing and all of the right, title and interest of the
Company in and to any such personal propert or fixtues together with the benefit of any
deposits or payments now or hereafter made by the Company or on its behalf with regard
thereto (the "Personal Propert").

D. All right, title and interest of the Agency and the Company, if any,
in and to the land in the bed of the streets or highways abutting the Land to the center line
thereof; all easements, rights of way, strips and gores of land, streets, ways, sidewalks,
curbs, alleys, passages, sewer rights, waters, water courses, water rights and powers, and
all estates, rights, titles, interests, privileges, liberties, tenements, hereditaments,

remainders, reversions and appurtenances whatsoever, in any way belonging, relating or
appertaining to the Land or the Improvements, or which hereafter shall in any way
belong, relate or be appurtenant thereto, whether now owned or hereafter acquired by the
Agency and/or the Company (the "Appurenances").

E. All leases, lettings, occupancy agreements and licenses, excluding

any of such as shall constitute the Excluded Propert (as defined below) (collectively, but
expressly omitting the Excluded Propert, the "Leases") of the Land and/or the
Improvements or any par thereof now or hereafter entered into and all right, title and
interest of the Agency and the Company thereunder (other than the Excluded Propert
but including, without limitation, the cash and securties deposited thereunder), the right
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to receive and collect the rents, issues and profits from the Leases (excluding the
Excluded Propert) (omitting the Excluded Propert, the "Rents") and all the estate,
right, title, interest, propert, possession, claim and demand whatsoever, at law. as well as
in equity, of the Agency and the Company of, in and to, and all proceeds of any sales or
other dispositions of, the propert described in Paragraphs (A), (B), (C) and (D) above
and this Paragraph (E), (but omitting, however, the Excluded Propert).

F. All proceeds of and any uneared premiums on any insurance

policies covering the Improvements or the Personal Propert or the Rents including,
without limitation, the right to receive and apply the proceeds of any insurance,

judgments or settlements made in lieu thereof; excluding, however, any liability
insurance proceeds in favor of the Agency.

G. All awards ("Awards"), heretofore made and hereafter to be made

by any municipal, state or federal authorities to the Agency and/or the Company and all
subsequent owners of the propert described above in Paragraphs (A) through (E)

including any awards for any changes of grade of streets affecting the propert described
above in Paragraphs (A) through (E) as the result of the exercise of the power of eminent
domain (a "Taking").

H. All plans, drawings, specifications, site plans, subdivision maps,
sketches, samples, contracts and agreements, however characterized from time to time
prepared for use in connection with the development of the Land and the construction of
the Improvements (but omitting, however, the Excluded Propert).;

1. All contracts, agreements and understandings now or hereafter

entered into, relating to or involving the performance of any work, rendering of any
services, and supply of any materials or the conduct of operations in and the management
of the Mortgaged Propert including, without limitation, construction contracts, architect
agreements, management agreements, options and other agreements, however

characterized, affecting the Land and/or the Improvements or the public improvements
required to be installed under the terms of governental approvals relating to the
subdivision in which the Land is a par (but omitting, however, the Excluded Propert);

1. Any and all permits, certificates, approvals and authorizations,
however characterized, issued or in any way fushed whether necessar or not, for the
operation and use of the Land and/or the Improvements and/or any other portion of the
Mortgaged Propert including, without limitation, certificates of occupancy, building
permits, environmental certificates, certificates of operation, waranties and guarantees;

K. All the other estate, right, title, interest, use, possession, propert,
claim and demand whatsoever, contract rights, general intangibles, actions and rights in
action, relàting to the propert described above in Paragraphs (A) through (J) and
proceeds, products, replacements, additions, substitutions, renewals and accessions of
any of the foregoing; provided, however, the Mortgaged Propert shall not mean and
shall not include the "Excluded Propert" which is defined to mean the IDA Lease
Agreement and any amounts paid or payable thereunder, and the IDA Sublease
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Agreement and any amounts paid or payable thereunder other than the right to receive or
enforce payment of amounts under Section 5(d) of the IDA Sublease Agreement.

All the propert, interests and rights referred to in Paragraphs (A) through (K)
above and any additional propert, interests or rights hereafter acquired by the Company
and subject to the lien of this Mortgage or intended to be so are referred to in this
Mortgage as the "Mortgaged Propert", except that the Excluded Propert shall not

constitute par of the Mortgaged Propert nor be subject to the lien, pledge, or security
interest of this Mortgage.

TO HA VE AND TO HOLD the Mortgaged Propert to the Mortgagee, its
successors and assigns, forever.

The Agency and the Company hereby grant to the Mortgagee a security interest in
all rights and propert described above in Paragraphs (C) and Paragraphs (E) through
Paragraph (K), to the extent of their respective interest therein (collectively, the
"Collateral"). This Mortgage shall constitute a self-operative Security Agreement under
Article 9 of the Uniform Commercial Code with respect to such rights and propert, but
the Agency (at the sole cost and expense of the Company) and the Company agree to
execute and deliver on demand such other instruments as the Mortgagee may request in
order to create or perfect its security interest or to impose the lien hereof more
specifically upon any of such rights and propert. The Mortgagee shall have all the rights
and remedies under this Mortgage, or under any applicable law or agreements with the
Agency and/or the Company, of a Secured Par under the Uniform Commercial Code in
addition to those specified herein.

ARTICLE I

TERMS, COVENANTS, CONDITIONS,
REPRESENTATIONS AND WARRNTIES

The Agency and the Company covenant, represent and warant to the Mortgagee
as follows, provided that each of the Agency and the Company covenant, agree and
represent only with respect to the covenants, representations and waranties of each and
not of the other:

Section i, i . Payment of Debt. The Company will pay the Debt as provided in
the Note and the Company wil pay all amounts due and owing by the Company under
the IDA Lease Agreement in accordance with its terms.

Section 1.2. Maintenance of the Mortgaged Propert and Compliance with Laws.
The Company, shall (at its expense in so far as is applicable by the context):

(a) maintain the Improvements in good and substantial order and
repair and in such fashion that the value and utilty of the Mortgaged Propert will not be
diminished and will make or cause to be made all necessar and appropriate repairs,
replacements, and renewals thereof, whether interior or exterior, strctural or non-
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structural; all repairs, replacements and renewals to be at least equal, in quality and class,
to that of the original Improvements;

(b) not use or cause the whole or any par of the Mortgaged Propert
to be used in such a maner as to cause the same to be subject to forfeitue under
applicable laws. In the event that any person or entity, in possession of the whole or any
part of the Mortgaged Propert, or otherwse, may, by acts or omissions, cause the

Mortgaged Propert to be subject to forfeitue, the Company, within five (5) days after
receiving notice of the occurence of any such act or omission, shall notify the Mortgagee
of the occurence of such act or omission and shall commence such legal proceedings

against the par committing or permitting the acts or omissions as shall be necessar to
prevent such forfeiture;

(c) comply with, or cause to be complied with, all laws, statutes,
codes, acts, ordinances, orders, judgments, decrees, injunctions, rules, regulations,
permits, licenses, authorization, directions and requirements of all governents,
departments, commissions, boards, cours, authorities, agencies,' officials and officers
which may, as at the date of this Mortgage or thereafter, affect the Mortgaged Propert or
any part thereof or its use or condition, or which may affect any adjoining sidewalks,
curbs, vaults and vault space if any, or streets or ways in so far as the Company is
required to comply therewith;

(d) comply with, or cause to be complied with, all requirements of the
issuer of any policy(s) of insurance covering or affecting the whole or any par of the
Mortgaged Propert, and all orders, rules, regulations and other requirements of the New
York Board of Fire Underwters (or that of any other body exercising similar fuctions)
,applicable to the Mortgaged Propert or any par thereof; and

(e) not do or permit any act or thing which is contrar to the
requirements or prohibitions of any document of record affecting the Mortgaged Propert
nor commit or permit any waste of or any nuisance in, at or on the Mortgaged Propert or
any part thereof.

Section 1.3. Alterations. The Company covenants that none of the Improvements
or any par or portion thereof, and none of the Personal Propert or any par or portion
thereof, shall be removed, altered or demolished without the prior wrtten consent of the
Mortgagee in each instance, provided, however, that the Company shall have the right,
without the consent of the Mortgagee, to remove and dispose of, free from the lien of this
Mortgage, such Personal Propert as from time to time may become worn out or
obsolete, provided that, simultaneously with or prior to such removal, any such Personal
Property shall be replaced with Personal Propert of like kind and value at least equal to
that of the replaced Personal Propert and free from any title retention, security interest
or other encumbrance.

Section 1.4. Taxes and Other Charges~ Mortgage Taxes. (a) The Company will
pay when due (i) all liens of any kind, taxes or any kind and natue (including but not
limited to real and personal propert taxes and income, franchise, withholding profits and
gross receipts taxes), assessments, water rates, sewer rents, rents and rates, and other
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governmental or municipal charges, fines or impositions relating to the Mortgaged
Propert or any par thereof, and (ii) taxes upon the rents, revenues, income or profits of
the Mortgaged Propert, ~r taxes arising in respect of the occupancy, use or possession of
the whole or any par thereof, which, if not paid, shall result in the imposition of a lien
upon the Mortgaged Propert, and the Company will promptly deliver official receipts
therefor to the Mortgagee.

(b) After prior notice to the Mortgagee, in the case of any
material item, the Company, at its own expense, may contest by appropriate legal
proceeding, promptly initiated and conducted in good faith and with due diligence, the
amount or validity or application in whole or in par of any of the Taxes, provided that (i)
no default shall have occured and shall be continuing under the Note or this Mortgage,
(ii) the Company is permitted to do so under the provisions of any mortgage or deed of
trust superior in lien to this Mortgage, (iii) such proceeding shall suspend the collection
of the contested Taxes from the Company and from the Mortgaged Propert, (iv) such
proceeding shall be permitted under and be conducted in accordance with the provisions
of any other instrument to which the Company or the Mortgaged Propert is subject and
shall not constitute a default thereunder, (v) neither the Mortgaged Propert nor any par
thereof nor any interest therein wil in the opinion of the Mortgagee be in danger of being
sold, forfeited, terminated, canceled or lost, and (vi) the Company shall have set aside in
an interest-bearing account with the Mortgagee, and otherwse in a maner satisfactory to
the Mortgagee, adequate cash reserves for the payment of the contested Taxes, together
wil all interest and penalties thereon, or in the alternative the Company shall have
furnished such security as may be required in the proceeding, or as may otherwise be
requested or required by the Mortgagee to insure the payment of the contested Taxes,

together with all interest and penalties thereon, and, provided fuher, that if at any time
the Mortgagee determines, in its sole and absolute discretion, that payment of any tax,
assessment or other charge shall become necessar to prevent the delivery of a tax deed
conveying the Mortgaged Propert or any portion thereof because of non-payment of any
such sums, then the Company shall payor cause to be paid the sums in sufficient time to
prevent the delivery of such tax deed.

( c) If a default shall occur under the Note or this Mortgage either prior

to, or after, initiating said proceeding, the Mortgagee shall have the right to either initiate
or continue said proceeding, as the case may be, either in its own name or as agent of the
Company. The Company shall cooperate with the Mortgagee and make available to the
Mortgagee upon demand any and all information, and execute any documents or
pleadings, which the Mortgagee may reasonably require. The Mortgagee shall then
conduct said proceeding in a maner it deems appropriate, and at its own expense,
subject to any right of reimbursement from the Company in accordance with the
provisions of this Mortgage.

Section 1.5. Tax Deposits. Notwithstanding anything to the contrar contained in
this Mortgage, the Mortgagee may require that the Company deposit with the Mortgagee,
monthly, one-twelfth (l/12th) of the anual charges for ground or other rent, if any, real
estate taxes, assessments, water, sewer and other charges which might become a lien
upon the Mortgaged Propert (or any par thereof) and, if requested by the Mortgagee,
insurance premiums, and the Company shall, accordingly, make such deposits. No such
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payment by the Company to the Mortgagee relative to payments in lieu of real estate
taxes shall modify or limit, or be deemed any payment toward, the obligations of the
Company under Section 4.3 of the IDA Lease Agreement.. In addition, the Company
may simultaneously therewith deposit with the Mortgagee a sum of money which,
together with the monthly installments aforementioned, wil be suffcient to make each of
the payments aforementioned at least thirt (30) days prior to the date on which such
payments are due. Should said charges not be ascertainable at the time any deposit is
required to be made with the Mortgagee, the deposit shall be made on the basis of an
estimate made by the Mortgagee in its sole discretion, and when the charges are fixed for
the then current year, the Company shall deposit any deficiency with the Mortgagee. All
funds so deposited with the Mortgagee shall be held by it, but not in escrow and, except
to the extent required by applicable law, without interest, and, provided that no "Event of
Default" (as defined below in Section 2.1.1), shall have occured and be continuing, shall
be applied in payment of the charges aforementioned when and as payable, to the extent
the Mortgagee shall have such funds on hand. Should an Event of Default occur and be
continuing, the funds deposited with the Mortgagee, as aforementioned, may be applied
in payment of the charges for which such funds shall have been deposited or to the
payment of the Debt or any other charges affecting the securty of the Mortgagee, as the
Mortgagee sees fit, but no such application shall be deemed to have been made by
operation of law or otherwse until actually made by the Mortgagee as herein provided,
nor shall any application be deemed to affect any right or remedy of the Mortgagee
hereunder or under any statute or rule oflaw.

Section 1.6. Warranty of Title. The Company warants that (i) it has a good and
marketable title to an indefeasible fee estate in the Land and is lawflly possessed of the
Land, and the Agency has a valid and subsisting leasehold estate in the Land pursuant to
the IDA Company Lease, in each case subject only to such encumbrances as are listed as
exceptions to title in the title policy insuring the lien of this Mortgage (the "Permitted
Encumbrances"); (ii) the Land is free and clear of any lien, charge or encumbrance

thereon or affecting the title thereto prior to this Mortgage (other than the Permitted
Encumbrances); (iii) the Company is well and truly seized of the Improvements,

Equipment and other Mortgaged Propert, and neither the Agency nor the Company have
heretofore assigned their respective interests in the same; (iv) the Company will maintain
and preserve the lien of this Mortgage until the Note has been paid in full; (v) the
Company and the Agency have good tight and lawful authority to mortgage and pledge
the Mortgaged Propert, as provided in this Mortgage; and (vi) the Company, at its sole
cost and expense, wil forever warant and defend the Land against any and all claims
and demands whatever, except the exceptions to the title set forth in clause (i) above as
are specifically set forth in this Mortgage.

Section 1.7. Right of Mortgagee to Defend and Uphold the Lien: Costs. (a) The

Mortgagee shall have the right to appear in and defend any action or proceeding brought
with respect to the Mortgaged Propert and to bring any action or proceeding, in the
name and on behalf of the Company, which the Mortgagee, in its sole discretion, believes
should be brought to protect its interest in or the title to the Mortgaged Propert. The
Mortgagee may take such action by attorneys selected by the Mortgagee.
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(b) If any action or proceeding be commenced, whether adversar or
not (including an action to foreclose this Mortgage or to collect the Debt), to which
action or proceeding the Mortgagee is made a part, or in which it becomes necessar to
defend, uphold or enforc e the lien of this Mortgage, the Mortgagee may prosecute;
defend or paricipate in such action or proceeding by attorneys selected by the

Mortgagee.

(c) All sums paid by the Mortgagee for the expense of any such action
or proceeding described in this Section including any appellate proceeding in connection
herewith (including without limitation, reasonable attorneys' fees and disbursements at
trial and appellate level) shall be paid by the Company to the Mortgagee, upon demand,
together with interest from the date that such sum is advanced, payment made or expense
incurred, to and including the date of reimbursement, computed at the default rate
provided in the Note (the "Default Rate"). Any such sum paid by the Mortgagee and the
interest thereon shall be a lien on the Mortgaged Propert prior to any claim, lien, right,
title or interest in, to or on the Mortgaged Propert attaching or accruing subsequent to
the lien of this Mortgage, and shall be deemed to be secured by this Mortgage and
evidenced by the Note.

(d) In the event the matuty of the principal amount of the Debt shall
be accelerated by reason of a default under the Note, this Mortgage, or any other

instrument given to secure the payments provided to be made pursuant to the Note, in
addition to the costs and fees described above in Subsection ( c), the Company shall pay
to the Mortgagee, upon demand, together with the interest thereon at the Default Rate,
the fees and costs incurred by the Mortgagee, following such acceleration, in obtaining
an appraisal of the fair market value of the Mortgaged Propert prepared by an appraiser,
duly qualified under applicable law and governental regulations to issue appraisals of
real propert to the Company in connection with the approval of loans so secured, and
the fees and costs incurred by the Company in obtaining an Environmental Survey of the
Mortgaged Propert, as defined below in Subsection 1.24 (t). Upon reasonable notice to
the Company, the Mortgagee, its officers, employees, agents and contractors, may enter
the Mortgaged Propert to conduct the Environmental Surey. Any such fees and costs
paid by the Mortgagee and the interest thereon shall be a lien on the Mortgaged Propert
prior to any claim, lien, right, title or interest in, to or on the Mortgaged Propert
attaching or accruing subsequent to the lien of this Mortgage, and shall be deemed to be
secured by this Mortgage and evidenced by the Note.

Section 1.8. Insurance Coverage. (a) The Company, until the Debt secured by
this Mortgage shall be fully paid and satisfied, shall keep, as applicable, the Company,
the Improvements and the Personal Propert insured, by a company or companies and in
form, amounts and with coverage and deductibles satisfactory to Mortgagee against:

(i) loss or damage by perils customarily included under
standard "all risk" policies, and all other contingencies as may be required by the
Mortgagee, which shall evidence, by endorsement, (Le., a so-called "agreed amount"
replacement cost endorsement insuring one hundred percent (100%) of the replacement
cost of the Improvements) the agreement of the insurer to pay, upon the occurrence of an
insured loss, a sum equal to the cost to repair or replace the lost or damaged
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Improvements and the Personal Propert which shall be damaged or destroyed by reason
of an insured loss, with propert of a like kind and quality, without deduction for

depreciation and normal wear and tear;

(ii) the coverages provided by so called Commercial General
Liability insurance, applicable to the Mortgaged Propert, in such amounts as are usually
caried by persons or entities owning properties similar to the Mortgaged Propert
wherein is being conducted the business then being conducted therein in the same general
locality as that of the Mortgaged Propert, but in any event for amounts not less than
$1,000,000.00 for each occurence, for death, personal injur and propert damage, and
$2,000,000.00, in the aggregate for covered occurences, which amounts shall be
increased, from time to time, to reflect what a reasonably prudent owner or lessee of
buildings or improvements similar in type and locality to that of the Mortgaged Propert
would carr;

(iii)the coverages provided by all-risk builders' risk insurance

with respect to the Mortgaged Propert durng any period in which there is any
construction occurrng with respect to the Improvements, in an amount no less than the
full replacement cost of the Improvements which are the subject of the construction;

(iv) if the Mortgaged Propert is now located in an area having
special flood hazards or if such area hereafter shall be designated by the United States
Governent, or any agency thereof, as having special flood hazards, the coverages
provided by a policy insuring against floods in an amount equal to the lesser of (A) the
principal amount secured by this Mortgage or (B) the maximum amount available
pursuant to federal law;

(v) insurance against such other hazards (including war
damage insurance, if and when the same is available from the United States Governent
or any agency or subdivision thereof) as may be reasonably required by the Mortgagee
from time to time and as are customarily insured against with respect to like properties;
and

(vi) in addition, shall keep and maintain worker's compensation
insurance to the full extent required by applicable law for all employees of the Company
engaged in any work on or about the Mortgaged Propert.

(b) All companies which shall provide the insurance required by this
Mortgage shall have a rating of A-8 or better, in the edition of Bests Key Rating Guide
current for the time when the insurance is given, and shall be qualified to do business in
the State where the Mortgaged Propert is located.

(c) At the time of the execution of ths Mortgage and at least thirt

(30) days prior to the expiration of each policy required to be provided by the Company
pursuant to the provisions of this Section, the Company shall deliver to the Mortgagee
the policy or policies or renewal policy or policies, as the case may be, with appropriate
evidence of the payment of the premium therefor.
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(d)
Mortgage shall:

The insurance. policies required to be procured pursuant to this

(i) as to the insurance coverage required under subsection (a)

(i) above, contain a standard New York non-contributory form of mortgagee endorsement
satisfactory to the Mortgagee, naming the Mortgagee, its successors and assigns as their
interests may appear, as "mortgagee insured", and as "loss payee", and providing that no
act, omission or negligence of the Company, or its agents, servants or employees, or of
any tenant under any lease for the whole or any par of the Mortgaged Propert, which
might otherwise result in a forfeiture of such insurance or any par thereof, shall in any
way affect the validity or enforceabilty of such insurance insofar as the Mortgagee is
concerned;

(ii) as to all other coverage name the Agency and the Company
and the Mortgagee, as named insureds, as their respective interests may appear; and

(iii)provide, to the extent obtainable, that such policies may not

be canceled or amended or in any way limited in coverage or reduced in amount without
at least thirty (30) days' prior wrtten notice to the Mortgagee, that no claims thereunder
shall be paid without at least ten (10) days prior written notice to the Mortgagee and that
the insurance proceeds or awards may be adjusted only after obtaining the prior wrtten
consent of the Mortgagee.

(e) The Company, at its expense, wil fuish to the Mortgagee, within
ninety (90) days after demand (but not more frequently than once in each consecutive
period of sixty (60) calendar months which period commences with the appraisal made in
connection with this Mortgage) proof of the then full insurable value of the
Improvements and the Personal Propert, such proof to be by appraisals satisfactory in
form and substance to the Mortgagee and prepared by an appraiser designated and paid
for by the Company and approved by the Mortgagee. No failure or omission on the par
of the Mortgagee to request any such appraisals or proof shall relieve the Company of
any of its obligations under this Section.

(f) In the event that anyone or more of the properties comprising any
of the Improvements or the Personal Propert shall be damaged or destroyed, in whole or
in par, by fire or other casualty, the Company shall promptly restore, replace, rebuild or
alter the damaged or destroyed Improvements and Personal Propert, in either case as
nearly as possible to the condition the Improvements and Personal Propert were in prior
to such damage or destruction, without regard to the availability or adequacy of insurance
proceeds but only if Mortgagee shall make the insurance proceeds obtained by it
available to Company to pay for such work. If the damage be of such nature as to require
the Company to construct a replacement for, or to alter the damaged or destroyed items
in any material or substantial way, the Company shall, before commencing any such
work, submit to the Mortgagee for the Mortgagee's approval, which shall not be

unreasonably withheld or delayed, copies of the plans and specifications therefor to be
prepared by an architect or engineer selected by the Company, subject to the approval of
the Mortgagee, who shall then be licensed by the state in which the Mortgaged Propert

12



is located, and who shall have been placed in charge of the restoration of the
Improvements.

(g) Until the full payment of the Debt, the Mortgagee shall have and
hold the insurance policies described in ths Section as collateral and fuer securty for
the payment of the Debt. In default of the Company's compliance with this Section, (i)
the Company hereby agrees to indemnfy and hold the Mortgagee harless against all
damage, loss or liability resulting from all risks that would have been covered by such
insurance to the extent of the benefit which would have been received by the Mortgagee
had the insurance coverage required to be obtained under this Subsection been obtained
and maintained by the Company as required hereunder and (ii) the Mortgagee or its
successors or assigns may, but shall have no obligation to, place such insurance as
described above, from time to time, in an amount in the aggregate not exceeding the

amount of insurance required to be obtained under this Section, for the purose aforesaid,
and pay the premium or premiums therefor. In the event of such payment, the Company
wil pay to the Mortgagee, its successors or assigns such premium or premiums so paid
by the Mortgagee, upon demand, together with interest from the date that such sum is
advanced, payment made or expense incured, to and including the date of

reimbursement, computed at the Default Rate. Any such sum paid by the Mortgagee and
the interest thereon shall be a lien on the Mortgaged Propert prior to any claim, lien,
title or interest in, to or on or claim upon the Mortgaged Propert attaching or accruing
subsequent to the lien of this Mortgage and shall be deemed to be secured by this
Mortgage and evidenced by the Note. In addition, in the event of a default of such
payment by the Company or of the delivery of policies as provided above in this Section,
the Debt shall, at the option of the Mortgagee, its successors or assigns, immediately

become due and payable.

(h) The insurance required pursuant to this Section may be effected by
a policy of blanket insurance which may cover propert in addition to the Mortgaged
Propert, provided that the coverage shall be the same as if the Mortgaged Propert were
the sole propert insured and the Company shall deliver to the Mortgagee a duplicate
original copy or copies thereof or original insurance certificates therefor.

Section 1.9. Insurance Proceeds. (a) The Company shall give the Mortgagee
prompt notice of any damage or destruction by fire or casualty occurng at the
Mortgaged Propert and the Company shall make such temporar repairs as are
necessar for the protection of the Improvements. The proceeds of any insurance paid on
account of any damage or destruction to the Mortgaged Propert shall be paid over to the
Mortgagee to be applied as hereinafter provided. In the event any such insurance

proceeds shall be paid to the Company or by two-par check delivered to the Company,
the Company shall forthwith pay such insurance proceeds to the Mortgagee, or endorse
such two-part check and deliver it to Mortgagee (as the case may be), and the Company
shall be personally liable for any such insurance proceeds not paid to the Mortgagee,
notwithstanding any exculpation provision contained in this Mortgage or in any other
Loan Document (as defined in Section 2.1.1(h) of this Mortgage).

(b) The Mortgagee shall have the option, in its sole discretion, to apply
any insurance proceeds it may receive by reason of damage or destrction to the
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Mortgaged Propert toward payment of the Debt, or the same may be paid over either
wholly or in par to the Company or to the heirs, successors or assigns of the Company
for the repair of the Improvements and Personal Propert or for the çrection of new
Improvements and the acquisition and installation of new Personal Propert in their
place, or for any other purpose or object satisfactory to the Mortgagee, and, if the
Mortgagee shall receive and retain insurance money for such damage to the Mortgaged
Propert, the lien of this Mortgage shall be affected only by a reduction of the amount of
said lien by the amount of such insurance money received and retained by the Mortgagee
and applied toward payment of the obligations secured hereby.

Section 1.10. Condemnation. (a) The Company shall give the Mortgagee prompt
notice of any condemnation or eminent domain proceedings affecting the Mortgaged
Propert .

(b) The Company will not enter into any agreement for a Taking of the
Mortgaged Propert, or any part thereof, without the prior written consent of the
Mortgagee.

(c) In the event the whole or any par of the Mortgaged Propert shall
be the subject of a Taking, or shall be voluntarily conveyed in lieu thereof prior to the
payment in full of the Debt, the Company shall pay to the Mortgagee, during the period
from the date of a Taking (or conveyance in lieu thereof) to the payment in full of the
Debt, the difference, if any, between the interest payable thereon at the rate stipulated in
the Note in respect of the Debt and the interest actually paid to the Company by the entity
exercising the right of eminent domain or to whom the Mortgaged Propert was
conveyed in lieu of the exercise of such power.

(d) All Awards are hereby assigned to the Mortgagee. The Mortgagee
and its legal representatives, successors and assigns (at its or their option) are hereby
irrevocably authorized and empowered to collect and receive the Awards from the
authorities making the same, to give proper receipts and acquittances therefor in any of
their names or in the name of the Company, and to apply the same toward the payment of
the Debt, the Note or this Mortgage, in such priority and proportions as the Mortgagee in
its discretion shall deem proper, although the Debt secured by this Mortgage then may
not be due and payable. If the Mortgaged Propert is sold, through foreclosure or
otherwise, prior to the receipt by the Mortgagee of any Awards, the Mortgagee shall have
the right, whether or not a deficiency judgment on the Note shall have been sought,
recovered or denied, to receive any A wards, or a portion thereof sufficient to pay the
Debt, whichever is less.

(e) Notwithstanding any Taking, the Company shall continue to pay
the Debt at the time and in the maner provided for in the Note and in this Mortgage and
the Debt shall not be reduced until any Awards shall have been actually received and
applied by the Mortgagee to the discharge of the Debt. The Company shall file and
prosecute its claim or claims for any A wards in good faith and with due dilgence and
cause the same to be collected and paid over to the Mortgagee. The Company, further,
hereby irrevocably appoints the Mortgagee and its offcers and employees the attorney-
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in-fact of the Company, coupled with an interest, to fie, prosecute, settle, and
compromise its claims for any Awards, to receive any A wards and to endorse any
instrments with respect thereto. The Company further agrees that although it is hereby
expressly agreed that the same shall not be necessar in any event, the Company shall,
upon demand, of the Mortgagee, make, execute and deliver to it any and all assignments
and other instruments sufficient for the purose of assigning any A wards to the
Mortgagee, free, clear and discharged of any encumbrances of any kind or natue
whatsoever.

Section 1.11. Estoppel Certifcates.

(a) The Company, within twenty (20) days of the receipt of a request
from the Mortgagee, but not more frequently than twice in any twelve month period, will
furnish a written statement, duly acknowledged, of the amount due on the Debt and
whether any offsets and defenses exist against the Debt.

(b) The Mortgagee, within twenty (20) days of the receipt of a request
from the Company, but not more frequently than twice in any twelve month period, will
furnish to the Company a statement setting forth the principal balance then outstanding
on the Note, accrued interest thereon to the date of the statement and the date to which
such interest has been paid.

Section 1.12. Financial Statements. (a) The Company agrees to furnish the
Mortgagee, the financial statements required pursuant to the provisions of the Note.

(b) Promptly after a request therefor, the Company shall fuish to the
Mortgagee such other financial data or information as the Mortgagee may reasonably
request from time to time.

(c) At the same time as it delivers the financial statements required
under the provisions of Subsections (a) and (b) above, the Company shall furnish to the
Mortgagee a certificate signed by the Company, to the effect that no default under the
Note, an Event of Default under this Mortgage nor a default in or under any other
agreement to which the Company is a par or by which it is bound, or by which any of
its properties or assets may be affected, and no event which, with the giving of notice or
the lapse of time, or both, would severally constitute such an event of default, has
occurred, and specifying in reasonable detail, the exceptions, if any, to such statement.

(d) The Mortgagee shall have the right to inspect the books and
records of the Company at reasonable times.

Section 1.13. Restrictions on Sales and Transfers. The Company shall not,
without the consent in wrting of the Mortgagee, voluntarly change the use of the

Mortgaged Propert or sell, transfer, or convey its interest in the Mortgaged Propert or
any part thereof in or by anyone or series of transactions or permit the Mortgaged

Property or any par thereof or any interest therein to be sold, transferred, or conveyed,
except that the Agency may transfer its interest in accordance with the IDA Lease
Agreement. For the purposes of this Section a "sale" shall include: (1) if the Company is
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a corporation, a majority of its voting shares of stock shall be sold, transferred or
pledged, or the majority interest therein shall be transferred by the issuance of new shares
or otherwse, in anyone or series of transactions; or, (II) if the Company is a parnership,
limited liability company, joint venture or similar entity, the majority of the interest or
interests in the Company be sold, transferred or pledged or the majority of the interests
therein be transferred or diluted by the admission of new parers, members or otherwise,
in anyone or series of transactions. Consent to one such transaction shall not be deemed
to be a waiver of the right to require such consent to fuher or successive transactions.

Section 1.14. Restrictions on Leasing and Furter Encumbrances. The Company
shall not, without first obtaining the prior consent of the Mortgagee in each such
instance:

(a) mortgage, conveyor grant a lien subordinate to this Mortgage on the
Mortgaged Propert, or on any or all of the Land, Improvements, Personal Propert or
Appurtenances of which it is comprised except to the Mortgagee secured by a

subordinate mortgage lien on the Mortgaged Propert in an amount not to exceed
$1,945,000.00 (the "Subordinate Mortgage") provided the Subordinate Mortgage shall be
and remain subject and subordinate in all respects to the lien of this Mortgage and to any
modifications, extensions or renewals thereof. Any default by the Company under any of
the terms of the Subordinate Mortgage shall be deemed a default under the terms of this
Mortgage;

(b) collect or pay any Rents for a period of more than one month in
advance other than the security deposited in connection with a Lease;

(c) further pledge, transfer, mortgage or otherwise encumber or assign
the Leases and Rents except to the Mortgagee;

(d) waive, excuse, condone, discount, set-off, compromise, cancel,
terminate or in any maner release or discharge, any tenant under any Lease, of and from
any obligations, covenants and agreements by said tenant to be kept, observed and
performed, including the obligation to pay rent thereunder, in the maner and at the place
and time specified therein (reference is made to Section 291-f of the Real Propert Law
of the State of New York to establish for the Mortgagee the rights and benefits provided
therein);

(e) cancel, terminate or consent to any surrender of any Lease, except
as may be provided in any such Lease, or commence an action of ejectment or any
summary proceedings for dispossession of the tenant under any Lease or execute any
right to recapture provided in any Lease;

(f) execute or permit to exist any Lease (other than the IDA Company
Lease, the IDA Lease Agreement and the IDA Sublease Agreement) except for"
occupancy by the lessee under and pursuant to a wrtten lease in form and substance

satisfactory to the Mortgagee and with a lessee satisfactory to Mortgagee;
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(g) modify, amend, extend or renew any Lease, or permit the lessee
under any Lease to assign the tenancy thereunder uness such lessee has such right of
assignment under its l€?ase without the necessity of obtaining Company's consent thereto
(reference is made to Section 291-f of the Real Propert Law of the State of New York to
establish for the Mortgagee the rights and benefits provided therein);

(h) relocate any tenant under any Lease, nor consent to any
modification of the express puroses for which such space has been leased, nor consent
to any subletting of all or any portion of the Mortgaged Propert, or to an assignment of
any Lease or a further subletting of any sublease, except as may be provided in any
Lease;

(i) consent or agree to accept a subordination of any Lease to any
mortgage or other encumbrance (other than this Mortgage) now or hereafter affecting the
Mortgaged Propert;

G) create or permit to exist any easement or restrictive covenant
affecting the Mortgaged Propert.

Consent to one such transaction shall not be deemed to be a waiver of the right to require
such consent to futue or successive transactions.

Section 1.15. Liens. The Company shall discharge of record, by the filing of a
bond pursuant to cpurt order or otherwise, any mechanic's or materialmen's lien or a
judgment lien filed against the Mortgaged Propert, within thirt (30) days after the

fiing thereof.

Section 1. i 6. No Recorded Restrictions Based on Race. Etc. The Company shall
not execute or file or record any instrument which imposes a restriction upon the sale or
occupancy of the Mortgaged Propert on the basis of race, sex, religion, national origin,
color or creed. Upon any violation of this undertaking, the Mortgagee may, at its option,
declare the unpaid balance of the Debt to be immediately due and payable.

Section 1.17. Maintenance of Existence. The Company will, if other than a
natural person, do all things necessar to preserve and keep in full force and effect its
existence, franchises, rights and privileges as a business or stock corporation, parnership,
limited liabilty company, trust or other entity under the laws of the jurisdiction of its
formation or incorporation and will comply with all regulations, rules, ordinances, laws,
statutes, orders and decrees of any governental authority applicable to it or to the
Mortgaged Propert, or any part thereof. The Company represents that, as may be the
case, all of its general partners, members, and, to the extent required by law and its
organizational documents, its members, if any, have authorized the execution of this
Mortgage and this Mortgage is made in the regular and ordinar course of business.

Section 1. i 8. Usury. Nothing herein or in the Note, and none of the terms,
covenants, conditions or obligations hereof or thereof shall impose or shall be deemed to
impose upon the Company an obligation to make any payment, pay any interest or late
charges in excess of, or do any act or take any action, or forbear from doing any act or
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taking any action, in violation of any statute, rule, ordinance or regulation in effect and
effective as of the date of such payment, act, action or forbearance. In no event shall the
Company be required to make any such ilegal or impermissible payment or to take or do
any such ilegal or impermissible act or forbear from so doing or so taking nor shall any
such failure so to payor act or such forbearance be deemed a default hereunder. If the
provisions of this Mortgage would at any time otherwse require payment by the
Company to the Mortgagee of an amount of interest in excess of the maximum amount
then permitted by law, the interest payments to the Mortgagee shall be reduced to the
extent necessar so that the Mortgagee shall not receive interest in excess of such
maximum amount. To the extent that, pursuant to the foregoing sentence, the Mortgagee
shall receive interest payments hereunder in an amount less than the amount otherwse
provided, such deficit (the "Interest Deficit") wil accumulate and wil be cared forward
(without interest) until the Debt is paid in fulL. Interest otherwse payable to the
Mortgagee hereunder for any subsequent period shall be increased by the maximum
amount of the Interest Deficit that may be so added without causing the Mortgagee to
receive interest in excess of the maximum amount then permitted by law. The terms,
covenants, conditions and obligations hereof or of the Note requiring any such ilegal or
impermissible payment, act, action or forbearance on the par of the Company to be made
or taken are deemed amended, modified or altered in such a maner as to bring all and
each of them into conformity with the applicable statutes, rules, ordinances or regulations
in respect of the Company and the Company hereby covenants and agrees to abide by,
conform to and comply with any and all such terms, covenants, conditions and
obligations as so amended, modified or altered.

Section 1.19. Payment of Charges: Advances and Disbursements: Costs of
Administration and Enforcement.

(a) Upon default of the Agency and/or the Company in the
performance of any term, covenant, condition or obligation by (i) the Agency and/or the
Company to be performed under this Mortgage, (ii) the Company to be performed under
the Note, or (iii) the Company to pay, when due, any of the sums which the Company is
required to pay as provided above in Section 1.4, the Mortgagee may, but shall not be
obligated to, cure such default, or make such payment in the name and on behalf of the
Company. All sums advanced and all expenses incurred at any time by the Mortgagee
pursuant to this Section 1.19 or as otherwise provided under the terms, covenants,

conditions or obligations of this Mortgage or under applicable law shall be reimbursed by
the Company to the Mortgagee, upon demand, and shall bear interest from the date that
such sum is advanced, payment made or expense incurred, to and including the date of
reimbursement, computed at the Default Rate. Any such sum paid by the Mortgagee and
the interest thereon shall be a lien on the Mortgaged Propert prior to any claim, lien,
right, title or interest in, to or on the Mortgaged Propert attaching or accruing
subsequent to the lien of this Mortgage, and shall be deemed to be secured by this
Mortgage and evidenced by the Note.

(b) The Company shall bear and pay all direct and incidental expenses
(including, without limitation, attorneys' fees and disbursements for legal services of
every kind at trial and appellate level) relating to the administration of this Mortgage and
the other Loan Documents (as defined in Section 2.1.1(h) of this Mortgage) including,
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without limitation, the performance of new appraisals of the Mortgaged Propert
necessitated by (i) the Mortgagee's credit policy guidelines applicable to mortgage loans
made by Mortgagee or (ii) any regulatory requirements imposed upon Mortgagee by any
governental or quasi-governental entity having jursdiction over Mortgagee. All such
expenses paid by the Mortgagee shall be reimbursed by the Company to the Mortgagee,
upon demand, and shall bear interest from the date that such sum is advanced, payment
made or expense incurred, to and including the date of reimbursement, computed at the
Default Rate. Any such sum paid by the Mortgagee and the interest thereon shall be a
lien on the Mortgaged Propert prior to any claim, lien, right, title or interest in, to or on
the Mortgaged Propert attaching or accruing subsequent to the lien of this Mortgage,
and shall be deemed to be secured by this Mortgage and evidenced by the Note.

Section 1.20. Assignment of Leases and Agreements.

(a) Pursuant to Section 291-f of the Real Propert Law of the State of
New York, neither the Company nor any tenant under any Lease shall have the right or
power, as against the Mortgagee without its consent, to cancel, abridge or otherwse
modifY tenancies, subtenancies, leases or subleases now or hereafter in effect (other than
the Excluded Propert, except for the right to payments to be made to the Mortgagee
pursuant to Section 5( d) of the IDA Sublease Agreement) in respect of all or any par of
the Mortgaged Propert or the Improvements or to accept or make, as the case may be,
prepayments of installments of rent to become due thereunder. The Rents of the
Mortgaged Propert are hereby transferred and assigned to the Mortgagee, and the
Mortgagee shall have the right to enter upon the Mortgaged Propert for the purose of
collecting the same and to let and operate the Mortgaged Propert or any par thereof and
to apply the Rents, either in whole or in par, as the Mortgagee elects, to the payment of
all charges and expenses of the Mortgaged Propert or in reduction of any par of the

Debt or other sums due or to become due under the Note or this Mortgage. This
assignment and grant shall continue in effect until the Debt and all other obligations
secured by this Mortgage are paid if fulL. The Mortgagee hereby waives the right to enter
upon the Mortgaged Propert for the purose of collecting the Rents and the Company
shall have a license to collect and receive the Rents until an Event of Default hereunder,
but such license of the Company may be revoked by the Mortgagee upon any such Event
of Default. From and after the occurence of an Event of Default hereunder all Rents
collected or received by the Company shall be accepted and held for Mortgagee in trust
and shall not be commingled with the fuds and propert of Company, but shall be
promptly paid over to Mortgagee. The Mortgagee may apply all Rents or any par
thereof so received hereunder, after the payment of all of its expenses including costs and
attorneys' fees, to the Debt in such maner as it elects or at its option the entire amount or
any part thereof so received may be released to the Company.

(b) All futue Leases entered into after the execution of this Mortgage

for the whole or any part of the Mortgaged Propert shall contain the following provision
(or a provision substantially the same):

"Tenant/essee hereby agrees not to look to the
mortgagee of (i)the fee interest in the premises demised by
this Lease or (ii) the lease to which this Lease is
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subordinate, in such mortgagee's capacity as mortgagee,
mortgagee in possession, successor in title to such interest,
or otherwse, for accountability for any security deposit

required by the landlord hereunder, unless said sums have
actually been received by said mortgagee as securty for the
tenant's performance of this Lease."

Section 1.21. Inconsistency With Related Laws. Nothing contained in this
Mortgage shall be construed as depriving the Mortgagee of any right or advantage

available under Section 254 or 271, 272 and 291 (t), of the Real Propert Law of the
State of New York, as the same may be modified or renumbered, from time to time, or
any other similar, applicable law of the state in which the Mortgaged Propert is located,
but all terms, covenants, conditions or obligations herein differing therefrom shall be

construed as conferring additional and not substitute rights and advantages, except that
the terms, covenants, conditions and obligations of this Mortgage shall supersede the
provisions of subdivision 4 of said Section 254.

Section 1.22. Right of Inspection. The Mortgagee and its agents shall have the
right to enter and inspect the Mortgaged Propert at all reasonable times.

Section 1.23. Late Charges. In the event that any payment cannot be debited on
its debit date, a "late charge" of five cents ($.05) for each dollar so overdue may be
charged to the Company by the Mortgagee for the purose of defraying the expenses
incident to handling such delinquent payment.

Section 1.24. Environmental Matters. (a) For puroses of this Mortgage, the
following terms shall have the following meanings:

"Environmental Complaint" - shall mean any judgment, lien, order,
complaint, notice, citation, action, proceeding or investigation pending before any
Governental Authority, including, without limitation, any environmental regulatory
body, with respect to or threatened against or affecting the Company or relating to its
business, assets, propert or facilties or the Mortgaged Propert, in connection with any
Hazardous Material or any Hazardous Discharge or any Environmental Law.

"Environmental Laws" - shall mean any applicable federal, state or local
laws, rules, regulations, resolutions, ordinances, directives or orders (whether now
existing or hereafter enacted or promulgated) or -any judicial or administrative

interpretation of such laws, rules, regulations, resolutions, ordinances, directives or

orders or any other applicable determination regarding land, water, air, health, safety or
environment including, for example but not limited to, the Federal Statutes and the State
Statute.

"Governental Authority" - shall mean any federal, state, or local
governent, governing body, agency, court, tribunal, authority, subdivision, bureau or
other recognized body having jursdiction to enact, promulgate, interpret, enforce, review
or repeal any Environmental Law.
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"Hazardous Discharge" - shall mean any release of a Hazardous Material
caused by the seeping, spillng, leaking, pumping, pouring, emitting, using, emptying,

discharging, injecting, escaping, leaching, dumping or disposing of any Hazardous
Material into the environment, and any liability for the costs of any cleanup or other
remedial action.

"Hazardous Materials" - shall mean, without limitation, flamables,

explosives, radioactive materials, radon, asbestos, urea formaldehyde foam insulation,
polychlorinated biphenyls or related or similar materials, petroleum products, explosives,
radioactive materials, or any other hazardous or toxic or harful materials, wastes and
substances or any other chemical, material, substance or element which is hereinafter
defined, determined, identified, prohibited, limited or regulated by the Environmental
Laws, or any other chemical, material, substance or element which is known to be
harful to the health or safety of occupants of propert or which is hereinafter defined as

a hazardous or toxic substance by any Federal, State, or local law, ordinance, rule or
regulation, including, but not limited to the Toxic Substances Control Act (15 U.S.C.
2601et seq.), the Federal Water Pollution Control Act (33 U.S.C. 1251 et seq.), the Clean
Air Act (42 U.S.c. 7401 et seq.), the Resource Conservation and Recovery Act (42

D.S.C. 6901 et seq.), the Comprehensive Environmental Response, Compensation and
Liability Act of 1980 (42 U.S.c. 9601 et seq.), the Hazardous Materials Transportation
Act (49 U.S.C. 1801 et seq.), and/or the regulations promulgated in relation thereto, all as
the same may be amended from time to time (collectively, the "Federal Statutes"); the
New York State Environmental Conservation Law Aricle 27, Title 13 (the "State
Statute"), and the regulations promulgated in relation thereto, all as the same may be
amended from time to time.

(b) The Company covenants, represents and warants. that (except as
set forth in the site assessment of the Mortgaged Propert prepared for the benefit of the
Mortgagee):

(i) to the best of the Company's knowledge, after due inquiry
and investigation, the Mortgaged Propert has never been used by previous owners,
operators or occupants or the Company to generate, manufactue, refine, transport, treat,
store, handle or dispose, transfer, produce, process or in any maner deal with any
Hazardous Material,

(ii) the Company has not received a summons, citation,
directive, letter or other communication, wrtten or oral, from any Governent Authority
concerning any intentional or unintentional action or omission on the Company's part
which had resulted in the violation of any Environmental Laws, as the same may relate to
the Mortgaged Propert,

(iii)no lien has been attached to any revenues or any real or
personal propert owned by the Company and located in the state where the Mortgaged
Propert is located, including, but not limited to the Mortgaged Propert, for "Damages"
and/or "Cleanup and Removal Costs", as such terms are hereinafter defined in any
Environmental Law, or arsing from an intentional or unintentional act or omission in
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violation thereof by the Company or by any previous owner and/or operator of such real
or personal propert, including, but not limited to the Mortgaged Propert,

(iv) the Company has duly complied, and shall continue to
comply, with the provisions of the Environmental Laws governing it, its business, assets,
propert, facilities and the Mortgaged Propert, and shall keep the Mortgaged Propert
free and clear of any liens imposed pursuant to such laws,

(v) the Company sh all not, and shall not permit any of its
offcers, parners, members, employees, agents, contractors, licensees, tenants, occupants
or others to generate, manufacture, refine, transport, treat, store, handle, dispose, transfer,
produce, process or in any maner deal with any Hazardous Material on the Mortgaged
Propert except in accordance with all Environmental Laws applicable thereto,

(vi) there is not now outstanding any Environmental Complaint
issued by any Governental Authority to the Company or relating to the Company's
business, assets, propert, and facilities or the Mortgaged Propert under any
Environmental Law, and there is not now existing any condition which, if known by the
proper authorities, could result in any Environmental Complaint, and that

(vii) the Company has, and will continue to have, all necessar
licenses, certificates and permits under the Environmental Laws relating to the Company
and its facilties, propert, assets, and business, and the Mortgaged Propert and the
foregoing are in compliance with all Environmental Laws.

(c) If the Company receives any notice of (i) the presence of
Hazardous Materials on the Mortgaged Propert, (ii) any violation of or noncompliance
with any Environmental Law, (ii) the occurence of a Hazardous Discharge on or about
any asset, business, facilty or propert of the Company or caused by the Company, or
(iv) any Environmental Complaint affecting the Company or the Mortgaged Property or
the Company's operations, assets, business, facilties or properties, then the Company
wil give written notice of the foregoing to the Mortgagee within ten (10) days of receipt

thereof and shall (1) promptly comply with the Environmental Laws and all other laws,
regulations, resolutions and ordinances to correct, contain, cleanup, remove, resolve or
minimize the impact of such Hazardous Materials, Environmental Discharge or

Environmental Complaint and (2) shall at the Mortgagee's option, (i) post a bond from a
surety or (ii) cause a lending institution to issue a letter of credit for the benefit of the
Mortgagee and any Governental Authority requiring the same; the surety or the lending
institution, and the form, the substance and the amount of the bond or letter of credit to
be satisfactory to the Mortgagee and satisfactory to the applicable Governental
Authority, or shall give to the Mortgagee and the applicable Governental Authority
such other security satisfactory in form, substance and amount to both the Mortgagee and
the applicable Governental Authority to assure that the Company does correct, contain,
cleanup, remove, resolve or minimize the impact of such Hazardous Materials,

Environmental Discharge or Environmental Complaint.

(d) Notwithstanding the foregoing provisions of Subsection (c) above,
the Company shall have the right (i) to contest (a "Contest") by appropriate
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administrative, legal or equitable proceedings, diligently prosecuted, in good faith, in its
name or in the name of the Mortgagee if required by law, at the sole cost and expense of
the Company, the validity or applicability of any Environmental Laws, or any
Environmental Complaint against the Mortgaged Propert or the Company, and (ii) to
postpone compliance with the Environmental Laws until the final determination of such
Contest without violating the provisions of this Mortgage provided, however:

(i) enforcement proceedings with respect to any and all
Environmental Laws are deferred or stayed durng the pendency of the Contest,

(ii) the Mortgagee shall not be subject to any civil or criminal
or other penalties or liabilties, costs or expenses by reason of any such Contest or
postponement in complying with the Environmental Laws, .

(ii)the Company, at Mortgagee's request, shall (i) post a bond,
cause the issuance of a letter of credit or provide such other security required under the
provisions of Subsection (c) above,

(iv) the lien of this Mortgage shall not be impaired in the sole
judgment of the Mortgagee and no default shall exist under this Mortgage,

(v) any Contest shall be instituted promptly after Company
receives notice of the existence of any Environmental Law which imposes an obligation
upon the Company or \ the Mortgagee or the Company receives notice of any
Environmental Complaint which asserts any obligation or liabilty affecting the
Company, the Mortgagee or all or any portion of the Mortgaged Propert, and such
Contest shall at all times be dilgently prosecuted until a final disposition is obtained that
negates such assertion of obligation or liabilty, and

(vi) the Company shall notify the Mortgagee in wrting within
ten (10) days after commencement of a Contest, and shall give the Mortgagee a monthly
report, during the period of a Contest, on the Company's progress with respect thereto,
and shall promptly give the Mortgagee such other information with respect thereto as the
Mortgagee shall reasonably request.

(vii) The Company will, at the expense of the Company, execute
and deliver any documents jurisdictionally necessar or proper to prosecute such Contest
proceedings. The Mortgagee, at the cost and expense of the Company, shall have the
right (but not the obligation) to join in any Contest.

(e) Without limitation of the Mortgagee's rights under this Mortgage
or applicable law, the Mortgagee shall have the right, but not the obligation, to exercise
any of its rights to cure as provided in this Mortgage or to enter onto the Mortgaged
Propert or to take such other actions as it deems necessar or advisable to correct,
contain, cleanup, remove, resolve or minimize the impact of, or otherwse deal with, any
such Hazardous Material, Hazardous Discharge or Environmental Complaint upon its
receipt of any notice from any person or entity or Governental Authority, informing the
Mortgagee of such Hazardous Material, Hazardous Discharge or Environmental
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Complaint, which if tre, could adversely affect the Company or any par of the
Mortgaged Propert or which, in the sole opinion of the Mortgagee, could adversely
affect its collateral security under this Mortgage. All reasonable costs and expenses
incurred and paid by the Mortgagee in the exercise of any such rights shall be paid by the
Company to the Mortgagee upon demand, together with interest from the date that such
sum is advanced, payment made or expense incured, to and including the date of
reimbursement, computed at the Default Rate. Any such sum paid by the Mortgagee and
the interest thereon shall be a lien on the Mortgaged Propert prior to any claim, lien,
right, title or interest in, to or on the Mortgaged Propert attaching or accruing
subsequent to the lien of this Mortgage, and shall be deemed to be secured by this
Mortgage and evidenced by the Note.

(t) Upon reasonable notice to the Company, the Mortgagee, its
offcers, employees, agents and contractors, may enter the Mortgaged Propert to inspect
it and to conduct, complete and take such tests, samples, analyses and other processes (an
"Environmental Surey") as the Mortgagee shall require to determine the Company's
compliance with this Subsection and the Environmental Laws. The costs, expenses and
fees of the Mortgagee of such entry, inspection, tests, samples, analyses and processes
shall be paid and reimbursed by the Company to the Mortgagee, upon demand, together
with interest from the date that such sum is advanced, payment made or expense
incurred, to and including the date of reimbursement, computed at the Default Rate. Any
such sum paid by the Mortgagee, with interest thereon at the rate provided to be paid on
the indebtedness secured by this Mortgage, shall be a lien on the Mortgaged Propert
prior to any claim, lien, right, title or interest in, to or on the Mortgaged Property
attaching or accruing subsequent to the lien of this Mortgage, and shall be deemed to be
secured by this Mortgage and evidenced by the Note.

(g) Upon wrtten request, the Company shall provide to the Mortgagee
the following information pertaining to all operations conducted in or on the Mortgaged
Propert :

(i)
Environmental Laws;

copies of all licenses, certificates and permits under the

(ii) material safety data sheets and maps, diagrams and site
plans showing the location of all storage areas and storage tanks for all Hazardous
Materials or other chemicals in, used at, manufactued at, brought to or stored at the
Mortgaged Propert;

(iii)copies of all materials filed with any Governental
Authority;

(iv) a description of the operations and processes of the
Company; and

(v) any other information which the Mortgagee may
reasonably require.

24



(h) The Company covenants and agrees, at its sole cost and expense,
to . indemnify, protect, and save the Mortgagee harless against and from any and all
damages, losses, liabilties, obligations, penalties, claims, litigation, demands, defenses,
judgments, suits, proceedings, costs, disbursements or expenses of any kind or of any
nature whatsoever (including, without limitation, costs and reasonable attorneys' fees and
disbursements, generally, and at trial and appellate level and experts' fees and

disbursements) which may at any time be imposed upon, incured by or asserted or
awarded against the Mortgagee and arising from or out of:

(i) the Company's failure to perform and comply with this
Section, or

(ii) any Hazardous Material, any Hazardous Discharge, any
Environmental Complaint, or any Environmental Law applicable to the Company, its
operations, business, assets, propert or facilties, or the Mortgaged Propert, or

(ii) the imposition of any lien against the Mortgaged Propert
to the extent of damages caused by, or the extent of the recovery of any costs for the
cleanup, release or threatened release of any Hazardous Material; or

(iv) any action against the Company under this indemnity or the
assertion by the Indemnitor of any defense to its obligations hereunder.

Section 1.25. Trust Funds. In compliance with Section 13 of the New York State
Lien Law, the Company wil receive the advances secured by this Mortgage and will
hold the right to receive such advances as a trst fud to be applied first for the purpose
of paying the cost of improvement (as defined in Section 2 of the Lien Law of the State
of New York, whether or not the Mortgaged Propert is located in that State), and the
Company wil apply the same first to the payment of the cost of improvement before
using any part of the total of the same for any other purose.

Section 1.26. Indemnity. That the Company hereby indemnifies the Mortgagee

and agrees to hold the Mortgagee harless from and against any and all losses, liabilties,
damages, injuries, costs, expenses and claims of any and every kind whatsoever
(including reasonable attorneys' fees) paid, incured or suffered by or asserted against the

Mortgagee at any time for, with respect to, or as a direct result of any fraud or intentional
misrepresentation by the Company or any guarantor of the Debt, or the misapplication of
any proceeds, or any other law or regulation or from the intentional waste of the
Mortgaged Propert.

ARTICLE II

DEFAULTS AND REMEDIES

Section 2.1.1. Events of Default-Optional Acceleration. The Debt shall become
due, at the option of the Mortgagee, upon the occurence of any of the following events,
which event shall be an "Event of Default":
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(a) after default in the payment of any installment of principal or
interest as provi~ed in the Note,

(b) after default in the payment when due and payable of any other
sum of money required to be paid or expended under this Mortgage, the Note, or any
other Loan Document (as hereinafter defined),

(c) if any waranty, representation or certification made herein or in
any financial statement furnished pursuant hereto or in connection with the indebtedness
evidenced by the Note and secured by this Mortgage (the "Loan") shall be materially
false,

(d) after default in keeping the Mortgaged Propert insured as herein
provided,

(e) after default either in assigning and delivering the policies insurng
the Improvements or the Personal Propert against loss as hereinafter provided for or in
reimbursing the Mortgagee for premiums paid on such insurance, as hereinabove
provided for,

(f) after default after ten (10) days prior notice in furnishing a
statement of the amount due on this Mortgage and whether any offsets or defenses exist
against the Debt, as hereinabove provided for,

(g) if the Company intentionally does or permits to be done anything
that may in any way impair the lien of this Mortgage or impair the value of the
Mortgaged Propert or any of the Improvements or weaken or diminish the security
intended to be given under and by virtue of this Mortgage,

(h) upon the failure of the Company to perform or comply with any
other term, covenant, condition or obligation of this Mortgage or of the Note or of any
term, covenant, condition or obligation of any other agreement or instruent executed by
the Company which secures the indebtedness evidenced by the Note (collectively, the
"Loan Documents"), or of any other agreement between the Company and the

Mortgagee, in accordance with the terms hereof and thereof,

(i) a default under, or any attempted withdrawal, cancellation or
disclaimer of liabilty under, any guarantee which guarantees payment of the Debt or any
part thereof, or under any agreement giving security for any such guarantee;

G) the failure of (i) the Company, (ii) if Company is a corporation,
any shareholder in Company, (iii) if Company is a parnership, any general partner in
Company or any shareholder or parner in such general parner, (iv) if the Company is a
limited liability company, any member, (v) any guarantor of the Debt or any par thereof
or (vi) any entity directly or indirectly controlled by any of the parties covered by (i)
through (vi) above, to perform or observe any term, covenant, condition or obligation of
any bond, note, loan agreement, guarantee, or any other instrument or agreement in
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connection with the borrowing of money or the obtaining of advances or credit, or of any
instruent given to secure the same, to which such par and Mortgagee or its affliates
are paries,

(k) if a default occurs under any mortgage which is prior, equal or
subordinate to the lien of this Mortgage or the mortgagee under any such prior, equal or
subordinate mortgage commences a foreclosure action in connection with said mortgage;

(I) the further mortgage, pledge or encumbrance by the Company of
the Mortgaged Property or any par thereof or any interest therein without the prior
written consent of the Mortgagee except as provided in Section 1. 14(a);

(m) the further assignment or encumbrance by the Company of the
Rents arising from the Mortgaged Propert, or any par thereof, without the prior written
consent of the Mortgagee in each instance except as provided in Section 1.14(a);

(n) if the Company leases all or any par of the Mortgaged Propert in

violation of Section 1. i 4 hereof, or effects any changes in any lease in violation of
Section 1.14 hereof;

(0) if the Mortgaged Propert ceases to be leased and managed by the
current member of the Company or such other person or entity as may be approved by
the Mortgagee in wrting pursuant to a wrtten agreement satisfactory to the Mortgagee in
form and substance;

(P) any default, for thirt (30) days after notice and demand, in the
payment of any taxes of any kind and nature, assessments, water and sewer charges, rents
and rates, and other governental or municipal charges, fines or impositions relating to
the Mortgaged Propert or any part thereof;

(q) any failure for thirt (30) days after notice and demand to exhibit

to the Mortgagee receipted bils for any taxes of any kind and nature, assessments, water
and sewer charges, rents and rates, and other governental or municipal charges, fines or
impositions herein referred to;

(r) if the Mortgagee shall give the written notice specified above in
Section i A( c) and payment is not made within the timeframe provided therein;

(s) if the Company shall terminate or modify any of the IDA
Company Lease, the IDA Lease Agreement or the IDA Sublease Agreement, without the
Mortgagee's consent, or if any of the IDA Company Lease, the IDA Lease Agreement or
the IDA Sublease Agreement shall for any reason cease to be in full force and effect.

Section 2. 1.2. Events of Default-Automatic Acceleration. The Debt shall
forthwith and automatically become due, upon the occurence of any of the following
events which event shall also be an "Event of Default":

if the Company or any guarantor of the Debt or any part thereof shall:
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(i) call a meeting of or make an assignment for the benefit of
creditors,

(ii) fie a petition in banptcy, under Title 11 of the U.S.
Code, as amended (the "Banptcy Code"), or be adjudicated insolvent or banpt, file
a petition in banptcy, or be adjudicated insolvent or banpt,

(iii)be the subject of an order for relief under the Banptcy
Code, or petition or apply to any tribunal for the appointment of a receiver or a trustee for
it or a substantial part of its assets,

(iv) file any petition seeking any reorganzation, arangement,
composition, readjustment, liquidation, dissolution, or similar relief under any present or
future federal or state act or law relating to banptcy, insolvency, or other relief for
debtors, whether now or hereafter in effect,

(v) have filed against it a petition, application or proceeding
described above in subdivision (iv) or such a petition, application or proceeding shall
have been commenced against it, which remains undismissed or unstayed for a period of
thirt (30) days or more,

(vi) by any act or omission indicate its consent to, approval of
or acquiescence in any petition, application or proceeding described above in subdivision
(iv) or in the appointment of a custodian, receiver or any trustee for it or any substantial
par of any of its propert,

(vii) suffer any such custodianship, receivership or trusteeship to

continue undischarged for a period of thirt (30) days or more,

(viii) conceal, remove or permit to be concealed or removed, any
par of its propert, with intent to hinder, delay or defraud its creditors or any of them,

(ix) make or suffer a transfer of any of its propert which may
be fraudulent under any bankptcy, fraudulent conveyance or similar law,

(x) make any transfer of its propert to or for the benefit of a
creditor at a time when other creditors similarly situated have not been paid,

(xi) shall suffer or permit, while insolvent, any creditor to
obtain a lien upon any of its propert through legal proceedings or distraint which is not
vacated within thirt (30) days from the date thereof, or

(xii) generally not pay its debts as such debts become due.

Section 2.2. Remedies. (a) Upon the occurence of any Event of Default, the
Mortgagee may, in addition to any rights or remedies available to it hereunder or at law,
take such action as it deems advisable to protect and enforce its right s against the
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Company and in and to the Mortgaged Propert (subject to Section 3.11 hereof),
including the following actions, each of which may be pursued concurently or otherwse,
at such time and in such order as the Mortgagee may determine, in its sole discretion,
without impairing or otherwse affecting the other rights and remedies of the Mortgagee:

(i) declare the entire unpaid Debt to be immediately due and
payable;

(ii) enter into or upon the Mortgaged Propert, either
personally or by. its agents, nominees or attorneys, and dispossess the Agency and the
Company and its agents and servants therefrom, and thereupon the Mortgagee may (A)
use, operate, manage, control, insure, maintain, repair, restore and otherwise deal with all
and every par of the Mortgaged Propert and conduct the business thereat, (B) complete
any construction on the Mortgaged Propert in such maner and form as the Mortgagee
deems advisable, (C) make alterations, additions, renewals, replacements and
improvements to or on the Mortgaged Propert, (d) exercise all rights and powers of the
Company with respect to the Mortgaged Propert, whether in the name of the Company
or otherwise, including the right to make, cancel, enforce or modify Leases, obtain and
evict tenants, and demand, sue for, collect and receive all earings, revenues, rents,
issues, profits and other income of the Mortgaged Propert and every par thereof, and
(E) apply the receipts from the Mortgaged Propert to the payment of the Debt, after
deducting therefrom all expenses (including attorneys' fees) incurred in connection with
the aforesaid operations and all amounts necessar to pay the taxes, assessments,

insurance and other charges in connection with the Mortg aged Propert, as well as

compensation for the services of the Mortgagee, its agents and employees;

(ii)inst itute proceedings for the complete foreclosure of this
Mortgage, in which case the Mortgaged Propert may be sold for cash or credit in one or
more parcels, and in such order as the Mortgagee shall determine;

(iv) with or without entry and, to the extent permitted, and
pursuant to the procedures provided by, applicable law, institute proceedings for the
partial foreclosure of this Mortgage for the portion of the Debt then due and payable,
subject to the lien of this Mortgage continuing unimpaired and without loss of priority so
as to secure the balance of the Debt not then due;

(v) sell the Mortgaged Propert or any par the reof and all
estate, claim, demand, right, title and interest of the Company therein and rights of
redemption thereof, pursuant to power of sale or otherwise, at one or more sales, in whole
or in parcels, at such time and place, upon such terms and after such notice thereof as
may be required or permitted by law, and in the event of a sale, by foreclosure or
otherwise, of less than all of the Mortgaged Propert, this Mortgage shall continue as a
lien on the remaining portion of the Mortgaged Propert;

(vi) institute an action, suit or proceeding in equity for the
specific performance of any covenants, conditions or agreements contained herein or in
the Note;

29



(vii) recover judgment on the Note before, durng, after or in
lieu of any proceedings for the enforcement of ths Mortgage;

(viii) apply for the appointment of a custodian, trustee, receiver,
liquidator or conservator of the Mortgaged Propert, without notice and without regard
for the adequacy of the security for the Debt and without regard for the solvency of the
Company, or of any person, par or entity liable for the payment of the Debt;

(ix) pursue such other remedies as the Mortgagee may have
under one or more of the other Loan Documents and/or any other collateral given as
security for the Loan;

applicable law; and
(x) pursue such remedies as the Mortgagee may have under

(xi) foreclose this Mortgage by power of sale or any other non-
judicial means permitted by the laws of the state in which the Mortgaged Propert is
located.

(b) The purchase money proceeds or avails of any sale made under or
by virtue of this Section 2.2, together with any other sums which then may be held by the
Mortgagee under this Mortgage, whether under the provisions of this Section 2.2 or
otherwise, shall be applied as follows:

First: To the payment of the costs and expenses of any such sale,
including, without limitation, compensation to the Mortgagee, its agents and counsel, and
of any judicial proceedings, including, without limitation, the costs and legal expenses of
the Mortgagee in foreclosing. or otherwse enforcing ths Mortgage, wherein the same
may be made, and of all expenses, liabilties and advances made or incured by the
Mortgagee under this Mortgage, together with interest at the Default Rate, and all taxes
or assessments, except any taxes, assessments or other charges subject to which the
Mortgaged Propert shall have been sold.

Second: To the payment of the whole amount then due, owing or
unpaid upon the Note for principal and interest with interest on the unpaid principal at the
Default Rate from and after the happening of any Event of Default described above in
Section 2. i until the same is paid.

Third: To the payment of any other sums required to be paid by

the Company pursuant to any provision of this Mortgage, the Note and all other Loan
Documents.

Fourth: To the payment of the surlus, if any, to whosoever may be
lawflly entitled to receive the same.

The Mortgagee and any receiver or custodian of the Mortgaged Propert or any
part thereof shall be liable to account for only those rents, issues and profits actually
received by it.
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(c) The Mortgagee may adjour from time to time any sale by it to be
made under or by virte of t~is Mortgage by anouncement at the time and place
appointed for such sale or for such adjoured sale or sales; and, except as otherwise
provided by any applicable provision of law, the Mortgagee, without fuer notice or

publication, may make such sale at the time and place to which the same shall be so
adjourned.

(d) Upon the completion of any sale or sales made by the Mortgagee
under or by virtue of this Section 2.2, the Mortgagee, or an officer of any cour
empowered to do so, shall execute and deliver to the accepted purchaser or purchasers a
good and sufficient instrument, or good and sufficient instruments, granting, conveying,
assigning and transferring all estate, right, title and interest in and to the propert and
rights sold. The Mortgagee is hereby irrevocably appointed the tre and lawfl attorney-

in-fact of the Company (coupled with an interest), in its name and stead, to make all
necessary conveyances, assignments, transfers and deliveries of the Mortgaged Propert
and rights so sold and for that purpose the Mortgagee may execute all necessar
instruments of conveyance, assignment, transfer and delivery, and may substitute one or
more persons or entities with like power, the Company hereby ratifying and confrming
all that its said attorney or such substitute or substitutes shall lawflly do by virtue
hereof. Nevertheless, the Company, if so requested by the Mortgagee, shall ratify and
confirm any such sale or sales by executing and delivering to the Mortgagee or to such
purchaser or purchasers all such instrents as may be advisable, in the judgment of the

Mortgagee, for such purpose, and as may be designated in such request. Any such sale or

sales made under or by virtue of this Section 2.2, whether made under the power of sale
herein granted or under or by virtue of judicial proceedings or of a judgment or decree of
foreclosure and sale, shall operate to divest all the estate, right, title, interest, claim and
demand whatsoever, whether at law or in equity, of the Company in and to the properties
and rights so sold, and shall be a perpetual bar both at law and in equity against the

Company and against any and all persons or entities claiming or who may claim the
same, or any part. thereof, either from, through or under the Company.

(e) Upon any sale made under or by virte of this Section 2.2 (whether
made under the power of sale herein granted or under or by virte of judicial proceedings
or of a judgment or decree of foreclosure and sale), the Mortgagee may bid for and
acquire the Mortgaged Propert or any par thereof and in lieu of paying cash therefor
may take settlement for the purchase price by crediting upon the Debt of the Company
secured by this Mortgage the net sale price after deducting therefrom the expenses of the
sale and the costs of the action and any other sums which the Mortgagee is authorized to
deduct under this Mortgage.

(f) The obligation of this Mortgage and of the Note shall continue
until the Debt is paid in full notwithstanding any action or actions or parial foreclosure
which may be brought to recover any amount or amounts for installments of principal,
interest, taxes, assessments, water and sewer charges, rents and rates or insurance or
other sums or charges due and payable under the provisions of this Mortgage.
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(g) No recovery of any judgment by the Mortgagee and no levy of an
execution under any judgment upon the Mortgaged Propert or upon any other propert

of the Company shall affect in any maner or to any extent, the .lien of this Mortgage
upon the Mortgaged Propert or any par thereof, or any liens, rights, power or remedies
of the Mortgagee hereunder, but such liens, rights, powers and remedies of the
Mortgagee shall continue unimpaired as before, and notwithstanding any statutory rate of
interest applicable with respect to judgments, after the entering or execution of any
judgment, the Debt shall bear interest at the rate or rates payable under the Note and this
Mortgage until the Debt shall have been paid in full.

(h) In the event of a foreclosure of this Mortgage or the succession by

the Mortgagee to the interests of the Company hereunder, the purchaser of the Mortgaged
Property or such successor shall succeed to all rights of the Company, including any right
to proceeds of insurance and to unearned premiums, and in and to all policies or
certificates of insurance assigned and delivered to the Mortgagee pursuant to this
Mortgage.

(i) During such time that the Company shall be in default under this
Mortgage, or under the Note, the Mortgagee, in the event that the Company shall not fie
a protest against any proposed assessed valuation of the Mortgaged Propert at least
fifteen (15) days prior to the last date on which such protest may be legally fied, or
having fied such protest and the same having been denied, shall not have commenced a
proceeding for the reduction of said assessed valuation at least fifteen (15) days prior to
the last date of which such proceedings may be legally commenced, the Mortgagee may,
but shall have no obligation to, file such protest or commence and prosecute such
proceeding, in its own name or in the name of the Company, and the Company agrees to
cooperate fully, in good faith, with the Mortgagee in the conduct of any such proceeding.
All expenses of any such filing by the Mortgagee or its commencement of any such
proceeding, including, but limited to, reasonable counsel fees, shall be borne by the
Company, and if paid by the Mortgagee shall be reimbursed by the Company to the
Mortgagee, its successors or assigns, upon demand, together with interest from the date
that such sum is advanced, payment made or expense incurred, to and including the date
of reimbursement, computed at the Default Rate. All expenses incured by the

Mortgagee, as described above in this Subsection, and the interest thereon, shall be a lien
on the Mortgaged Propert prior to any claim, lien, title or interest in, to or on or claim
upon the Mortgaged Propert attaching or accruing subsequent to the lien of this
Mortgage and shall be deemed to be secured by this Mortgage and evidenced by the
Note.

G) THE COMPANY HEREBY WAIVES THE RIGHT TO TRIAL
BY JURY, THE RIGHT TO CLAIM ANY OFFSET AND THE RIGHT TO ASSERT A
COUNTERCLAIM IN ANY ACTION OR PROCEEDING BROUGHT BY THE
MORTGAGEE TO ENFORCE ANY OF ITS RIGHTS UNDER THE NOTE OR
UNDER THIS MORTGAGE.

(k) Any assignee of this Mortgage and the Note shall take the same
free and clear of all offsets, counterclaims and defenses of any natue whatsoever which
the Company may have against any assignor of this Mortgage and the Note and no such
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offset, counterclaim or defense shall be interposed or asserted by the Company in any
action or proceeding brought by any such assignee upon this Mortgage and/or the Note
and any such right to interpose or assert any such offset, counterclaim or defense in any
such action or proceeding is hereby expressly waived by the Company.

(I) The Company shall not be relieved of the Company's obligation to
pay the Debt at the time and in the manner provided for in the Note and this Mortgage by
reason of (i) failure of the Mortgagee to comply with any request of the Company or any
guarantor of the payment of the Note and/or of this Mortgage to take any action to
foreclose this Mortgage or otherwise enforce any of the provisions hereof or of the Note
or of any other mortgage, instruent or document evidencing, securing or guaranteeing

payment of the Debt or any portion thereof, (ii) the release, regardless of consideration,
of the whole or any par of the Mortgaged Propert or any other securty for the Debt or
the release of any individual or entity guaranteeing the payment of the Note and/or of this
Mortgage, or (iii) the extension or modification of this Mortgage or any other mortgage,
instruent or document evidencing, securng or guaranteeing payment of the Note and/or
of this Mortgage or any portion thereof, without first having obtained the consent of the
Company, and in the last event, the Company shall continue to be obligated to pay the
Debt at the time and in the maner provided in the Note and this Mortgage, as so
extended or modified, unless expressly released and discharged by the Mortgagee.

Regardless of consideration, and without the necessity for any notice to or consent by the
holder of any subordinate lien, encumbrance, right, title or interest in or to the Mortgaged
Property, the Mortgagee may release any person or entity at any time liable for the
payment of the Debt or any portion thereof or any individual or entity guaranteeing the
payment of the Note and/or of this Mortgage or any par of the security held for the Debt
or with respect to any guarantee, and may extend the time of payment or otherwise
modify any of the terms, covenants, conditions or obligations of the Note and/or this
Mortgage, including, without limitation, a modification of the interest rate payable on the
principal balance of the Note, without in any maner impairing or affecting this
Mortgage or the lien thereof or the priority of this Mortgage, as so extended and
modified, as security for the Debt over any such subordinate lien, encumbrance, right,
title and interest. The Mortgagee may resort for the payment of the Debt to any other
security or guarantee held by the Mortgagee in such order and maner as the Mortgagee,
in its discretion, may elect. The Mortgagee shall not be limited exclusively to the rights
and remedies herein stated but shall be entitled to every additional right and remedy now
or hereafter afforded by law or equity.

(m) The Mortgagee shall have the right from time to time to take action
to recover any sum or sums which constitute a par of the Debt as the same become due,
without regard to whether or not the balance of the Debt shall be due, and without

prejudice to the right to the Mortgagee thereafter to bring an action of foreclosure, or any
other action, for a default or defaults by the Company existing at the time such earlier
action was commenced.

(n) The Mortgagee shall have the right to receive and accept parial
payment of any sum or sums which constitute a par of the Debt or the interest accrued
thereon and such receipt and acceptance by the Mortgagee shall not be deemed a waiver
or modification of any default or defaults by the Company existing at such time.
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(0) All remedies provided in this Mortgage are distinct from and
cumulative to any other right or remedy under this Mortgage, the Note, any guarantee of
the payment of the Note and/or of this Mortgage or any other agreement between, among
others, if any, the Company and the Mortgagee executed simultaneously or in connection
herewith, or afforded by law or equity, and may be exercised concurently, independently
or successively. Wherever in this Mortgage the prior consent of the Mortgagee is

required, the consent of the Mortgagee given as to one such transaction shall not be
deemed to be a waiver of the right to require such consent to futue or successive
transactions. Any such consents shall be in wrting.

(P) Any forbearance by the Mortgagee in exercising any right or
remedy hereunder, or otherwse afforded by applicable law, shall not be a waiver of or
preclude the exercise of any such right or remedy. The procurement of insurance or the
payment of taxes or other liens or charges by the Mortgagee or other corrective or
security protecting measures by the Mortgagee shall not be a waiver of the Mortgagee's
right to accelerate the maturity of the Debt.

(q) In any action or proceeding to foreclose this Mortgage, or to
recover or collect the Debt, the provisions of law respecting the recovery of costs,
disbursements and allowances shall also be applicable.

Section 2.3. Interest After Default. If any payment due hereunder or under the
Note is not paid when due, whether on any stated due date, any accelerated due date or
any other date or at any other time specified under any of the terms, covenants,

conditions or obligations hereof or thereof, then and in such event, the Company shall
pay interest on the entire outstanding and unpaid principal balance of the Debt, from and
after the date on which such amount first became due, at the Default Rate and such
interest shall be due and payable, on demand, at such rate until the entire amount due is
paid to the Mortgagee, whether or not any action shall have been taken or proceeding

commenced to recover the same or to foreclose this Mortgage. All accrued but unpaid
interest shall be secured by this Mortgage as par of the Debt together with interest from
the date that such sum is advanced, payment made or expense incurred, to and including
the date of reimbursement, computed at the Default Rate. Nothing in this Section 2.3 or
in any other provision of this Mortgage shall constitute an extension of the time of
payment of the Debt or shall increase the maximum principal amount which may under
any contingency be secured by this Mortgage.

Section 2.4. Possession of the Mortgaged Propert. Upon the occurrence of any
Event of Default hereunder, the Company agrees to surender possession of the
Mortgaged Propert to the Mortgagee and the Mortgagee may thereupon enter upon and
take possession of the Mortgaged Propert, enforce performance of and exercise any and
all of its rights and remedies under this Mortgage, the Note and the other Loan
Documents and apply the same on account of the indebtedness secured hereby, whether
then matured or not, after payment of all proper charges and expenses, including, but not
limited to, (i) Taxes, (ii) premiums for fire, public liability and other insurance coverage
affecting the Mortgaged Propert or any par thereof and (iii) any and all other costs,
charges and expenses which it may be necessar or advisable for the Mortgagee to pay in
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connection with completing the Mortgaged Propert and/or managing, operating,
maintaining or leasing the Mortgaged Propert or any par thereof, including, but not
limited to, the cost of making repairs and alterations, commissions for renting the

Mortgaged Propert or any par thereof, and legal expenses incured in enforcing claims,
preparing papers or any other services that may be required, or otherwise as a cour of

competent jurisdiction may direct. After taking possession of the Mortgaged Propert,
the Mortgagee may dispossess, by summar proceedings or otherwise, the Company, the
Corporate Guarantor or other occupants of the Mortgaged Propert or any par thereof

then or thereafter in default in the payment of any rent, and the Company hereby
irrevocably appoints the Mortgagee its true and lawfl agent and attorney-in-fact (which
agency shall be deemed to be coupled with an interest), with full power of substitution,
for such purose. In the event that the Company is then an occupant of the Mortgaged

Propert or any part thereof, it agrees to surender possession of the Mortgaged Propert
or par thereof so occupied to the Mortgagee upon demand, and if the Company remains
in possession after such demand, such possession shall be as tenant of the Mortgagee, and
the Company agrees to pay monthly in advance to the Mortgagee such rent for the
Mortgaged Property or par thereof so occupied as the Mortgagee may reasonably

demand, and in default of so doing, the Company may also be dispossessed by sumary
proceedings or otherwise.

Section 2.5. Right To Cure Default. The Mortgagee shall have the right, but not
the obligation, to comply with, perform or observe any covenant or obligation which the
Company has failed to comply with, perform or observe under this Mortgage, the Note,
or any other Loan Document and shall have the right to enter the Mortgaged Propert at
any time and from time to time for the purose of curing such default, and any amounts
so paid by the Mortgagee or the costs of such performance, together with all costs and
expenses incurred by the Mortgagee in connection with such payment or performance,
including, but not limited to, reasonable attorneys' fees and disbursements and interest on
all such amounts, costs and expenses at the per anum rate equal to the maximum interest
rate permitted by law, shall be paid by the Company, to the Mortgagee on demand, Until
so paid, all such amounts, costs and expenses, together with interest thereon, shall be
secured by this Mortgage and, if not paid, may be added to the judgment in any
foreclosure action.

ARTICLE III

MISCELLANEOUS

Section 3.1. Notices. All notices or other communications required or otherwise

given pursuant to this Mortgage shall be in writing and shall be personally delivered,
delivered by overnight courier or mailed by registered or certified mail, postage prepaid,
with return receipt requested, addressed as follows:

If to the Agency:

New York City Industrial Development Agency
i 10 Wiliam Street

35



New York, New York 10038
Attn: Executive Director (with a copy to the General Counsel)

If to the Company:

128 44TH REALTY HOLDING LLC
271 40th Street
Brooklyn, New York 11232
Attn: Nicky Barone

If to the Mortgagee:

SI BANK & TRUST, a division of SOVEREIGN BANK
1535 Richmond Avenue
Staten Island, New York 10314

Any part may change the person or address to whom or which notices are to be
given hereunder, by notice duly given hereunder; provided, however, that any such notice
shall be deemed to have been given hereunder only when actually received by the par
to which it is addressed. Any notice or other communication given hereunder shall be
deemed to have been given or delivered, if personally delivered, upon delivery, if sent by
overnight courier, on the first (1st) business day of the Mortgagee after being sent, and if
sent by mail, on the third (3rd) business day of the Mortgagee after mailng. Each par
shall be entitled to rely on all communications which purort to be given on behalf of any
other part hereto and purort to be signed by an authorized signatory of such par.

Section 3.2. Consent to Jurisdiction: Waivers. (a) The Company hereby consents
to the jurisdiction of the courts of the State of New York and the state where the
Mortgaged Propert is located if the Mortgaged Propert is not located in the State of
New York in any actions, suits or proceedings arising out of or in connection with the
Note or this Mortgage. In addition, the Company irrevocably and unconditionally waives
any objection which the Company may now or hereafter have to the laying of venue of
any of the aforesaid actions, suits, or proceedings arising out of or in connection with the
Note or this Mortgage brought in any of the aforesaid courts, and hereby fuher
irrevocably and unconditionally waives the right to plead or claim that any such action,
suit or proceeding brought in any such cour has been brought in an inconvenient forum;
and

(b) The Company waives the requirements of personal service in
connection with any actions, suits or proceedings arsing out of or in connection with the
Note or this Mortgage, and consents that all service of process may be made by certified
mail, return receipt requested, addressed to the Company at the address of the Company
set forth above in Section 3. i as such address may be changed as therein set forth.

Section 3.3. Governing Law. Except to the extent that the law of the state where
the Mortgaged Propert is located must be applied because this Mortgage constitutes a
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lien on premises located in that state, this Mortgage shall be construed in accordance with
the laws of the State of New York, as the same may be in effect from time to time.

Section 3.4. Binding Obligations. The terms, covenants, provisions and

conditions herein contained shall bind and inure to the benefit of the heirs, distributees,
executors, administrators, successors and assigns of the paries hereto but the foregoing
provisions of this Section shall not constitute a waiver of the provisions of Sections 1.13
and 1. I 4 above.

Section 3.5. Further Assurances. The Company will, at the request of the
Mortgagee and at the cost and expense of the Company (a) promptly correct any defect,
error or omission which may be discovered in the contents of this Mortgage, or in the
execution, acknowledgment or recordation hereof, or (b) promptly do, execute,

acknowledge and deliver any and all such fuer acts, deeds, conveyances, mortgages,

deeds of trust, amendments, supplements, assignments, estoppel certificates, financing
statements and continuations thereof, notices of assignment, transfers, certificates,
assurances and other instruents as the Mortgagee may reasonably require from time to

time in order to (i) effectuate the purposes of this Mortgage, (ii) subject to the lien and
security interest hereby created any of the Company's properties, rights or interests
covered or now or hereafter intended to be covered hereby, (ii) pedect and maintain
such lien and security interest, or (iv) convey, grant, assign, transfer and confirm unto the
Mortgagee the rights granted or now or hereafter intended to be granted to the Mortgagee
hereunder or under any other instrument executed in connection with this Mortgage or
which the Company may be or become bound to convey, mortgage or assign to the
Mortgagee in order to carr out the intention or faciltate the performance of the
provisions of this Mortgage. The Company hereby appoints the Mortgagee as its
attorney-in-fact to execute, acknowledge and deliver for and in the name of the Company
any and all of the instruents mentioned in this Section 3.5 and this power, being

coupled with an interest, shall be irrevocable as long as any par of the Debt remedies
unpaid.

Section 3.6. Captions. The title of this document and the captions used herein are
inserted only as a matter of convenience and for reference and shall in no way define,
limit or describe the scope or intent of this Mortgage or any of the provisions hereof.

Section 3.7. Severability. If any term, covenant, condition or obligation of this

Mortgage shall be held to be invalid, ilegal or unenforceable in any respect, this
Mortgage shall be construed without such term, covenant, condition or obligation.

Section 3.8. Set-Off. The Company, to fuher secure the Debt, hereby (a)
pledges and grants to the Mortgagee a securty interest in and to and a lien on, any and all
deposits (general or special, time or demand, provisional or final) at any time held and
other indebtedness at any time owing by the Mortgagee or any affiliate of the Mortgagee
to or for the credit or account of the Company (collectively, "Deposits"), and (b)
irrevocably authorizes and directs the Mortgagee or any affiliate thereof at any time and
from time to time upon the occurence of an Event of Default under this Mortgage, or a
default under the Note or any other Loan Document, without notice to the Company (any
such notice being expressly waived by the Company) and to the fullest extent permitted
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by law, to set off and apply any such Deposits against any and all obligations of the
Company now or hereafter existing under the Loan Documents, or to hold such Deposits
for future application against obligations thereafter arsing under any of the Loan
Documents irrespective of whether or not the Mortgagee shall have made any demand
under any of the Loan Documents and although such obligations may be contingent or
unmatured. From and after the date of the occurence of any default under any of the
Loan Documents, the Mortgagee shall have dominion and control over such Deposits and
shall have the sole ability to make withdrawals with respect to such Deposits. The
Mortgagee agrees promptly to notify the Company after any such application made by
the Mortgagee; provided, however, that the failure to give such notice shall not affect the
validity of such application. The rights of the Mortgagee under this Section are in

addition to other rights and remedies (including, without limitation, other rights of set-
off) which the Mortgagee may have hereunder or under applicable laws.

Section 3.9. General Conditions. (a) No provision of this Mortgage may be
waived, changed, amended, modified or discharged orally and no executory agreement
shall be effective to modify or discharge it in whole or in par, unless it is in writing and
signed by the part against whom enforcement of the waiver, change, amendment,

modification or discharge is sought.

(b) The Mortgagee may take or release other security for the payment
of the Loan, may release any par primarly or secondarily liable therefor and may apply
any other security held by it to the reduction or satisfaction of the Loan without prejudice
to any of its rights under this Mortgage.

(c) Subject to Section 3.11 hereof, no remedy herein conferred upon
or reserved to the Mortgagee is intended to be exclusive of any other remedy or

remedies, and each and every such remedy shall be cumulative, and shall be in addition
to every other remedy given hereunder or now or hereafter existing at law or in equity or
by statute. No delay or omission of the Mortgagee in exercising any right or power

accruing upon any Event of Default shall impair any such right or power, . or shall be
construed to be a waiver of any such Event of Default, or any acquiescence therein.

Nothing in this Mortgage or in the Note shall affect the obligation of the Company to pay
the Debt in the maner and at the time and place therein respectively expressed. All
rights and remedies of the Mortgagee shall be cumulative and may be exercised singly or
concurrently. Notwithstanding anything herein contained to the contrar, the Company:
(i) wil not (A) at any time insist upon, or plead, or in any maner whatever claim or take
any benefit or advantage of any stay or extension or moratorium law, any exemption
from execution or sale of the Mortgaged Propert or any par thereof, wherever enacted,

now or at any time hereafter in force, which may affect any of the terms, covenants,
conditions or obligations of this Mortgage, or (B) claim, take or insist upon any benefit or
advantage of any law now or hereafter in force providing for the valuation or appraisal of
the Mortgaged Propert, or any par thereof, prior to any sale or sales thereof which may
be made pursuant to any provision hereof, or pursuant to the decree, judgment or order of
any court of competent jursdiction; (ii) waives all benefit or advantage of any such law
or laws; (iii) covenants not to hinder, delay or impede the execution of any power herein
granted or delegated to the Mortgagee, but to suffer and permit the execution of every
power as though no such law or laws had been made or enacted; and (iv) waives all right
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to have the Mortgaged Propert, or any other propert of the Company to which the

Mortgagee has, or may in the future have, a claim, marshaled upon any foreclosure
hereof.

(d) No waiver by the Mortgagee or modification of the terms hereof
shall be effective unless it is in writing and then only in the specific instance and for the
specific purpose for which given and, notwithstanding anything to the contrar herein, all
such waivers and modifications may be given or witheld in the sole judgment of the
Mortgagee. Without limiting the generality of the foregoing, any payment made by the
Mortgagee for insurance premiums, taxes, assessments, water rates, sewer rentals, levies,
fees or any other charges affecting the Mortgaged Propert, shall not constitute a waiver
of the Company's default in making such payments and shall not obligate the Mortgagee
to make any further payments. The Company hereby irrevocably waives any right to
claim that any provision of this Mortgage, including the provisions set forth in this
Subsection, have been waived orally or by the acts or omissions of the Mortgagee.

(e) THE COMPANY ACKNOWLEDGES THAT IT HAS
RECEIVED A TRUE COPY OF THIS MORTGAGE.

(f) If the Company shall request the Mortgagee's consent or approval
pursuant to any of the provisions of this Mortgage or otherwise, and the Mortgagee shall
fail or refuse to give, or shall delay in giving, such consent or approval, the Company
shall in no event make, or be entitled to make, any claim for damages (nor shall the
Company assert, or be entitled to assert, any such claim by way of defense, set-off, or
counterclaim) based upon any claim or assertion by the Company that the Mortgagee
unreasonably withheld or delayed its consent or approval, and the Company hereby
waives any and all rights that it may have, from whatever source derived, to make or
assert any such claim. The Company's sole remedy for any such failure, refusal, or delay
shall be an action for a declaratory judgment, specific pedormance, or injunction, and
such remedies shall be available only in those instances where the Mortgagee has
expressly agreed in writing not to uneasonably withhold or delay its consent or approval
or where, as a matter of law, the Mortgagee may not uneasonably withhold or delay the
same.

(g) This Mortgage shall (i) be binding upon the Company and the
Agency and their successors and assigns, and (ii) inure, together with all rights and
remedies of the Mortgagee hereunder, to the benefit of the Mortgagee and its successors,
transferees and assigns. Without limiting the generality of clause (ii) of the immediately
preceding sentence, the Mortgagee may assign or otherwse transfer all or any portion of
its rights and obligations under any Loan Document, to any other person or entity, and
such other person or entity shall thereupon become vested with all of the rights and
obligations in respect thereof granted to the Mortgagee herein or otherwise. None of the
rights or obligations of the Company and/or the Agency hereunder may be assigned or
otherwise transferred without the prior wrtten consent of the Mortgagee, except that the
Agency's rights and obligations may be assigned or transferred in accordance with the
IDA Lease Agreement.
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(h) Without limiting the generality of Subsection (g) above, the
Company hereby acknowledges that the Mortgagee may sell, grant or assign paricipation
interest(s) in the Loan and in the Mortgagee's rights and obligations in respect of the
Loan Documents, including this Mortgage, to one or more lending institutions
satisfactory to the Mortgagee, on terms satisfactory to the Mortgagee. In the event that
the Mortgagee shall sell, grant or assign paricipation interest(s) in the Loan and in the
Mortgagee's rights and obligations in respect of the Loan Documents, (i) the Mortgagee
may, in its sole discretion, disclose financial and other information to prospective

participant(s) with respect to the Company, (ii) the Company shall cooperate with the
Mortgagee in connection with any such paricipation and shall execute any and all
documents which may be required or desirable, in the Mortgagee's or such paricipants'
judgment, to effectuate any such paricipation(s), and (iii) each representation and
agreement made by the Company in this Mortgage or in any of the other Loan
Documents shall ru to, and each reference to the Mortgagee shall be deemed to refer to,
the Mortgagee and all of its paricipants(s).

(i) If the Company consists of more than one person or entity, the
obligations and liabilties of each such person or entity hereunder shall be joint and
severaL. The relative words herein of single or plural number, or masculine or feminine or
neuter gender shall be read as if wrtten in the single or plural, or in the male, neuter or
female gender, as the context and as the case may be.

G) Any check, draft, money order or other instrument given in
payment of all or any portion of the Note or pursuant to this Mortgage may be accepted
by the Mortgagee and handled in collection in the customary manner, but the same shall
not constitute payment hereunder or diminish any rights of the Mortgagee, except to the
extent that actual cash proceeds of such instruent are unconditionally received by the

Mortgagee and applied as the case may be to the Debt in the manner provided in the Note
or to the sum due under this Mortgage.

(k) The Company represents that the Mortgaged Propert is not
improved by one or more structures containing, in the aggregate, not more than six
residential units, each unit with separate cooking facilties.

(I) If the Company shall well and truly pay to the Mortgagee the Debt
at the time and in the maner provided in the Note and this Mortgage and shall well and
truly abide by and comply with each and every term, covenant, condition and obligation
set forth in this Mortgage and in the Note, then these presents and the estate hereby
granted shall cease, terminate and be void.

(m) This Mortgage may be executed in any number of duplicate
originals and each such duplicate original shall be deemed to constitute but one and the
same instrument.

(n) Nothing in this Mortgage shall be deemed to amend any of the
terms of the IDA Company Lease, the IDA Lease Agreement, or the IDA Sublease
Agreement or any documents, instruments or agreements entered into in connection with
the IDA Lease Agreement.
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Section 3.10. Representations and Waranties of the Agency. The Agency
represents and warants only that it has the power to enter into and perform this

Mortgage, to create, pledge and grant the mortgage, pledge, assignment and security
interest in its interest in the Mortgaged Propert as provided in this Mortgage and to own
its propert and assets, has duly authorized the execution and delivery of this Mortgage
by proper corporate action, and neither this Mortgage, the authorization, execution,
delivery and performance hereof by the Agency, the performance by the Agency of the
agreements herein contained nor the consumation by the Agency of the transactions
herein contemplated will violate any provision of law applicable to the Agency, any order
of any court or agency of governent applicable to the Agency or any agreement,

indenture or other instruent to which the Agency is a par or by which it or any of its
propert is subject or bound, or be in conflct with or result in a breach of or constitute
(with due notice and/or lapse of time) a default under any indenture, agreement or other
instrument to which the Agency is a par or any provision of its by-laws or any other
requirement of law. This Mortgage constitutes the legal, valid and binding obligation of
the Agency enforceable against the Agency in accordance with its terms, except as the
enforceability hereof may be limited by bankptcy, moratorium or insolvency or other
laws affecting creditors' rights generally and is subject to general principles of equity
(regardless of whether such enforceabilty is considered in a proceeding at law or in
equity).

Section 3.11. Limitation on Agency Liabilty. With respect to the Agency, it is
agreed that the Agency, its officers, members, employees, agents and directors shall have
no personal liabilty hereunder, nor in their capacity as officers, members, employees,
agents and directors. The Agency has executed this Mortgage to subject its interest in the
Mortgaged Property to the lien of this Mortgage; however, the Mortgagee shall have no
recourse to the Agency other than to its interest in the Mortgaged Propert. No provision,
covenant or agreement contained in this Mortgage or any obligations herein imposed
upon the Agency or the breach thereof, shall constitute or give rise to or impose upon the
Agency a pecuniary liability or a charge upon its general credit. In making the
agreements, provisions and covenants set forth in this Mortgage, the Agency has not
obligated itself except with respect to the Mortgaged Propert. All covenants,

stipulations, promises, agreements and obligations of the Agency contained herein shall
be deemed to be covenants, stipulations, promises, agreements and obligations of the
Agency and not of any member, direCtor, officer, employee or agent of the Agency in his
individual capacity, and no recourse shall be had for the payment of the principal of any
debt or interest thereon or for any claim based thereon or hereunder against any member,
director, offcer, employee or agent of the Agency or any natural person executing this
Mortgage. No covenant herein contained shall be deemed to constitute a debt of the State

of New York or of The City of New York, and neither the State of New York nor The
City of New York shall be liable on any covenant herein contained, nor shall the
obligations secured by this Mortgage be payable out of any funds of the Agency.

Section 3.12. Joinder. The Agency is executing this Mortgage in order to
mortgage and grant a security interest to the Mortgagee in all of the Agency's right, title
and interest in and to the Agency's leasehold interest in the Land and the Improvements
under the IDA Company Lease.
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Section 3.13. Company's Representations and Covenants. The Agency is not

obligated and shall not be liable to any extent for the representations and covenants of the
Company made in or contained in this Mortgage.

Section 3.14. Agency is Executing Mortgage at Company's Direction. The

Company directs the Agency to execute and deliver this Mortgage to the Mortgagee and
consents and agrees to be bound by the terms hereof to the extent of the Company's
present or future interest in the Mortgaged Propert and hereby executes this Mortgage to
evidence its agreement to comply with the covenants contained herein, and fuer agrees
to indemnify the Agency (and its members, offcers, directors, agents, servants and
employees) in connection with the execution, delivery, recording, performing and .
enforcing of this Mortgage.

Section 3.15. Modification of IDA Documents. The Company covenants not to
terminate or modify the IDA Lease Agreement or any other document executed in
connection with the foregoing, or any related agreements with the Agency (collectively,
the "IDA Documents") without the prior consent of the Mortgagee.

Section 3.16. Termination of IDA Lease Agreement. Upon the termination of the
IDA Lease Agreement for any reason whatsoever and at the sole cost and expense of the
Company, but solely upon the request of the Agency, the Mortgagee shall prepare and
deliver to the Agency and the Company, and the Agency and the Company shall execute,
any documents reasonably necessar to amend and restate this Mortgage, in order to
remove the Agency as a par hereto.

Section 3.1 7. Notices under IDA Documents and Leases. The Company shall
forward to the Mortgagee copies of any and all notices (including all notices of default)
and transmittal letters (including transmittal letters of principal and interest) delivered in
connection with the IDA Documents and sublease immediately, but in any event no later
than one (1) day after mailng or receiving such notices and letters.

Section 3.1 8. Certificate of Occupancy. The Company shall obtain a Permanent
Certificate of Occupancy or Certificate of Completion ("Certificate") for the Mortgaged
Propert incorporating all additions and improvements indicated by the open building
permits #300162525/1992 and #301327632/2002 and deliver said Certificate to the
Mortgagee on or before Februar 29, 2008.

(REMAINDER OF PAGE IS INTENTIONALLY LEFT BLANK)
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IN WITNESS WHEREOF this Mortgage has been duly executed by the Agency
and the Company on the day and year first above written.

AL TY HOLDING LLC

NEW YORK CITY INDUSTRIAL
DEVELOPMENT AGENCY

By: ~--
~aure . abis
:. Executive Director

STATE OF NEW YORK )
)ss:

COUNTY OF NEW YORK )

On the 29th day of August 'in the year 2007 before me, the undersigned, a notar
public in and for said State, personally appeared Nicky Barone, personally known to me
or proved to me on the basis of satisfactory evidence to be the individual whose name is
subscribed to the withi instrument and acknowledged to me that he executed the same in
his capacity, and that by his' signatue on the instrment, the individual, or the person
upon behalf of which the individual acted, executed the instrument.

STATE OF NEW YORK) Jennifer S.ähW
) ss: Notar Public, State of New York

COUNTY OF NEW YORK ) No. ~lSA~065~99
./ Qualifted. In Kings County.f I :z Conission Expires 9/9/2. 10

On the49 day of August in the year 2007 before me, the undersigned, a notary
public in and for said State, personally appeared Maureen Babis, personally known to me
or proved to me on the basis of satisfactory evidence to be the individual whose name is
subscribed to the within instrument and acknowledged to me that she executed the same
in her capacity, and that by her signature on the instruent, the individual, or the person

upon behalf of which the indiv~dual acted, executed the instrment.

FRANCES TUFANO -/ ~
Notary Public, State of New York ~ Â . _ _ // . ¿ ~. No 01TU5080131 . ~ ~

Qualified in Queens County / Notar Public .
Commission Expires June 16,~4(
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SCHEDULE A

Propert Description

All that certain plot, piece or parcel of land, with the buildings and improvements thereon
erected, situate, lying and being in the Borough of Brooklyn, City and State of New
York, bounded and described as follows:

BEGINING at a point on the southwesterly side of 44th Street, distant 150 feet
southeasterly of the intersection formed by the southeasterly side of 1 st Avenue and the
southwesterly side of 44th Street;

RUNING THENCE southwesterly parallel with 1st Avenue, through a par wall, 250
feet;

THENCE southeasterly parallel with 44th Street 75 feet;

THENCE northeasterly parallel with i st Avenue, 250 feet to the southwesterly side of
44th Street;

THENCE northwesterly along the southwesterly side of 44th Street, 75 feet to the point
or place of BEGINING.
TOGETHER with all right, title and interest of the mortgagor in and to the land lying in
the streets and roads in front of and adjoining said premises;

AND SAID PREMISES being known as and by the street number 128 44th Street,
Brooklyn, New York 11232.

~

\
i.

"\
\
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MORTGAGE NOTE

$2,915,000.00 New York, New York August 29, 2007

FOR VALUE RECEIVED, the undersigned, 128 44TH REALTY HOLDING LLC a New
York limited liability company with a place of business at 271 40th Street, Brooklyn, New York
11232 ("Borrower"), promises to pay to the order of SI BANK & TRUST, a division of
SOVEREIGN BANK, a federal savings ban (the ItBanklt) having an offce at 1535 Richmond
Avenue, Staten Island, New York 10314 (or such other place designated by the holder of this Note
in writing) the principal sum of TWO MILLION NINEHUDRED FIFTEEN THOUSAND AND
00/100 ($2,915,000.00) DOLLARS, together with interest thereon from the date hereof at the rates
set forth herein and in accordance with the terms and conditions hereof.

1. Principal and Interest

(i) commencing on October 5, 2007 and on the 5th day of each and every month
thereafter up to and including September 5, 2017 the sum of $19,682.29, each of such payments to
be applied by the Bank first to the payment of accrued interest on the Principal Sum, at a rate of
6.500% per annum("Initial Interest Rate"), and the balance to the reduction of the Principal Sum;

(ii) the interest rate wil change on the 5th day of September, 2017 (the ItChange Datelt).
The interest rate wil adjust on the Change Date to a rate (the ItNew Interest Ratelt) equal to the
annualized interest rate for the ten (10) year TreasuryBils as reported by the Federal Reserve Board
on a weekly average (the ItIndexlt) plus two (2.00%) percentage points rounded to the nearest whole
one eighth of one percentage point. If the Index is no longer available, the Bank wil choose a new
index which is based upon comparable information. The Ban wil give Borrower notice òfthis

choice;

(iii) commencing on the 5th day ofthe month next following the Change Date and on the
5th day of each and every month thereafter up to and including the 5th daý of the calendar month
next precedingthe ItMaturity Datelt as defined below, monthly payments of principal and interest at
the New Interest Rate in an amount calculated to fully amortize the unpaid principal balance of the
Loan on the basis of a fifteen (15) year amortization schedule, to be applied first to the payment of
accred interest and the balance to the reduction of the Principal Sum;

(iv) the unpaid Principal Sum, together with all accrued and unpaid interest as provided

in this Note, and all other sums due and payable under the Note and Mortgage, on the 5th day of
September, 2027 (the "Maturity Date"), or on such earlier date, upon acceleration, in the event of
a default hereunder or otherwise.

(v) the final payment (whether payable on the Maturity Date or otherwse) shall equal all

outstanding principal together with all accred and unpaid interest. Interest during the term of the



~
Note shall be calculated on the basis of a 360 day year and the actual number of days elapsed.

2. Prepayments

(a) The principal balance may be prepaid in whole or in part at any time provided that

the Borrower shall concurrently with the prepayment pay all accrued interest on this Note and the
Borrower shall also pay the amounts set forth in Subsection (b) below. There shall be no prepayment
fee if the loan is repaid from the sale of the Premises. Partial prepayments, less any applicable
penalty shall be applied directly to principal reduction.

(b) The Borrower shall pay to the Bank a prepayment fee if any prepayment is made
during the term ofthe loan evidenced by this Note calculated as follows:

Prepayment Period Prepayment Fee

i st year

2nd year

3 rd year

3% ofthe amount prepaid
2% ofthe amount prepaid
1 % of the amount prepaid

(c) It is understood that "year" shall be defined to mean each annual period commencing

on the date of execution of this mortgage and ending the day before the anniversar date of such
event.

3. Payments.

The Borrower agrees that all payments due under this Note and the Mortgage (as hereinafter
defined) shallbe made by automatic debit from an account maintained by the Borrower at the Bank,
in which the Borrower shall maintain balances sufficient to pay each monthly payment due to the
Bank under this Note and the Mortgage. In the event that the money maintained in such account is
insuffcient for any payment due under this Note and the Mortgage, the Bank may charge any
account of the Borrower for any payment due to the Bank under this Note and the Mortgage. If any
payment of this Note becomes due and payable on a day which is not a business day, the maturity
thereof shall be extended to the next succeeding business day and interest thereon shall be payable
during such extension, If any payment of this Note becomes due and payable on a day which is not
a business day, the maturity thereof shall be extended to the next succeeding business day and
interest thereon shall be payable during such extension.

4. Usury

If the provisions of this Note would at any time otherise require payment by the Borrower
to the Bank of any amount of interest in excess ofthe maximum amount then permitted by applicable
law the interest payments shall be reduced to the extent necessary so that the Bank shall not receive
interest in excess of such maximum amount.

-2-
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FILE NO.: D07-0823
TITLE NO.: RT-35185

PREMISES: 128 44th Street
COUNTY: Kings
STATE: New York
Section: 3
Block: 735
Lots: 50

NEW YORK CITY INDUSTRIAL DEVELOPMENT AGENCY

and..

128 44TH REALTY HOLDING LLC

to

SI BANK & TRUST, a division of SOVEREIGN BANK

MORTGAGE, SECURITY AGREEMENT
AND ASSIGNMENT OF LEASES AND RENTS

RETURN BY MAL TO:

Cullen and Dykman LLP
44 Wall Street, 17th Floor
New York, New York 10005
Att: Patricia E. Russo, Esq.
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WHEREAS, to accomplish its stated puroses, the Agency has entered into
negotiations with the Company and Barone Steel Fabricators, Inc., a New York
corporation (the "Sublessee") for the providing of financial assistace (as defined in the
Act) in connection with an industral project for the Company and the Sublessee located
at 128 44th Street, Brooklyn, New York 11232; and

WHEREAS, pursuant to a certain Company Lease Agreement, dated as of August
.1, 2007 between the Company as landlord and the Agency as tenant (the "IDA Company
Lease"), the Company has leased the Land and the Improvements (as each such

capitalized term is hereinafter defined) to the Agency, which IDA Company Lease is
intended to be recorded in the Kings County Register's Office; and

WHEREAS, the Agency has subleased the Land and the Improvements to the
Company pursuant to a certain Lease Agreement, dated as of August 1, 2007 (the "IDA
Lease Agreement") by and between the Agency and the Company, which IDA Lease
Agreement is intended to be recorded in the Kings County Register's Offce; and

WHEREAS, the Company has subleased the Land and the Improvements to the
Sublessee pursuant to a certin Sublease Agreement, dated as of August 1, 2007, between
the Company and the Sublessee (the "IDA Sublease Agreement"), which IDA Sublease
Agreement is intended to be recorded in the Kings County Register's Offce; and

WHEREAS, the Ban has agreed to lend to the Company the principal sum of
ONE MILLION NINE HUDRED FORTY FIVE THOUSAN AN 001100
($1,945,000.00) DOLLARS lawfl money of the United States, to be paid, with interest
thereon (as such sum may be reduced from time to time, together with the interest
thereon, hereinafter sometimes collectively referred to and described as the "Debt"),
according to a certain mortgage note or obligation of the Company bearing even date
herewith (which, as now exists, and as the same may hereafter, from time to time be
extended, amended, modified, restated or superseded, hereinafter collectively referred to
as the "Note"); and

WHEREAS, the Debt wil be secured by this Mortgage, which is intended to be
recorded in the Kings County Register's Office, and which encumbers the Company's fee
interest in the Mortgaged Propert and the Agency's leasehold interest under the IDA
Company Lease in the Land and the Improvements; and

WHEREAS, payment of the principal of, premium, if any, and interest on all
sums due pursuant to the Note will be guaranteed jointly and severally by the Sublessee,
Barfab Steel Corp., Nicky Barone and Ralph Barone (collectively, the "Guarantors")
pursuant to a certain Joint and Several Guaranty dated as of the date hereof (the

"Guaranty");

NOW THIS INDENTURE WITNSSETH that for better securng the payment of
the Debt, and the performance by the Company and the Agency of their respective,
covenants, conditions and obligations contained herein, in the Note and in any other
documents and agreements given to secure payment of the Note according to the tre
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intent and meanng thereof, and also for and in consideration of one dollar to the
Company and the Agency in hand paid by. the Mortgagee at or before the sealing and
delivery of these presents, the receipt whereof is hereby acknowledged, the Company and
the Agency have mortgaged, granted, bargained, sold, aliened, released, conveyed ånd
confrmed, and by these presents do mortgage, grant, bargain, sell, alien, release, convey
and cònfirm their respective interests unto the Mortgagee, forever, and grant the
Mortgagee a securty interest in their respective interests in:

MORTGAGED PROPERTY

A. All the land located in the County of Kings and State of New York
described in Schedule A anexed hereto and made a par hereof and known by the street
address of 128 44th Street, Brooklyn, New York 11232 (the "Land") (including the fee
interest of the Company therein and the Agency's leasehold interest therein pursuant to
the IDA Company Lease).

B. All buildings, structues and improvements of. every natue

whatsoever now or hereafter situated on the Land (the "Improvements").

TOGETHER with all and singular rights, hereditaments, and appurenances belonging or
in any way incident or appertaining thereto, including, but not limited to:

C. All fixtues, machinery, appliances, materials, equipment, fuiture

and personal propert of every natue whatsoever now.or hereafer owned by the Agency
and/or Company and located in or on, or attched to, or used, or intended to be used, in
connection with the operation of, or with construction on, the Land or the Improvements,
including all extensions, additions, improvements, betterments, renewals and

replacements to any of the foregoing and all of the right, title and interest of the
Company in and to any such personal propert or fixtues together with the benefit of any
deposits or payments now or hereafter made by the Company or on its behalf with regard
thereto (the "Personal Propert").

D. All right, title and interest of the Agency and the Company, if any,
in and to the land in the bed of the streets or highways abutting the Land to the center line
thereof; all easements, rights of way, strps and gores of land, streets, ways, sidewalks,

curbs, alleys, passages, sewer rights, waters, water courses, water rights and powers, and
all estates, rights, titles, interests, privileges, liberties, tenements, hereditaments,

remainders, reversions and appurtenances whatsoever, in any way belonging, relating or
appertaining to the Land or the Improvements, or which hereafter shall in any way
belong, relate or be appurenant thereto, whether now owned or hereafter acquired by the
Agency and/or the Company (the "Appurtenances").

E. All leases, lettings, occupancy agreements and licenses, excluding

any of such as shall constitute the Excluded Propert (as defined below) (collectively, but
expressly omitting the Excluded Property, the "Leases") of the Land and/or the
Improvements or any par thereof now or hereafter entered into and all right, title and
interest of the Agency and the Company thereunder (other than the Excluded Propert
but including, without limitation, the cash and securties deposited thereunder), the right
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to receive and collect the rents, issues and profits from the Leases (excluding the
Excluded Propert) (omitting the Excluded Propert, the ,"Rents") and all the estate,
right, title, interest, propert, possession, claim and demand whatsoever, at law as well as
in equity, of the Agency and the Company of, in and to, and all proceeds of any sales or
other dispositions of, the propert described in Paragraphs (A), (B), (C) and (D) above
and this Paragraph (E), (but omitting, however, the Excluded Propert).

F. All proceeds of and any uneared premiums on any insurance

policies covering the Improvements or the Personal Propert or the Rents including,
without limitation, the right to receive and apply the proceeds of any insurance,

judgments or settlements made in lieu thereof; excluding, however, any liabilty
insurance proceeds in favor of the Agency.

G. All awards ("Awards"), heretofore made and hereafer to be made

by any municipal, state or federal authorities to the Agency and/or the Company and all
subsequent owners of the propert described above in Paragraphs (A) through (E)

including any awards for any changes of grade of streets afecting the propert described
above in Paragraphs (A) though (E) as the result of the exercise of the power of eminent
domain (a "Taking"). .

H. All plans, drawings, specifications, site plans, subdivision maps,
sketches, samples, contracts and agreements, however characterized from time to time
prepared for use in connection with the development of the Land and the construction of
the Improvements (but omitting, however, the Excluded Propert).;

1. All contracts, agreements and understandings now or hereafter

entered into, relating to or involving the performance of any work, rendering of any
services, and supply of any materials or the conduct of operations in and the management
of the Mortgaged Propert including, without limitation, construction contracts, architect
agreements, management . agreements, options and other agreements, however

characterized, affecting the Land and/or the Improvements or the public improvements
required to be installed under the terms of governental approvals relating to the
subdivision in which the Land is a par (but omitting, however, the Excluded Propert);

J. Any and all permits, certificates, approvals and authorizations,
however characterized, issued or in any way fushed whether necessar or not, for the
operation and use of the Land and/or the Improvements and/or any other portion of the
Mortgaged Propert including, without limitation, certificates of occupancy, building
permits, environmental certificates, certificates of operation, waranties and guarantees;

K. All the other estate, right, title, interest, use, possession, propert,
claim and demand whatsoever, contract rights, general intangibles, actions and rights in
action, relating to the propert described above in Paragraphs (A) through (J) and
proceeds, products, replacements, additions, substitutions, renewals and accessions of
any of the foregoing; provided, however, the Mortgaged Propert shall not mean and
shall not include the "Excluded Propert" which is defined to mean the IDA Lease
Agreement and any amounts paid or payable thereunder, and the IDA Sublease
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Agreement and any amounts paid or payable thereunder other than the right to receive or
enforce payment of amounts under Section 5(d) of the IDA Sublease Agreement.

All the propert, interests and rights referred to in Paragraphs (A) through (K)
above and any additional propert, interests or rights hereafter acquired by the Company
and subject to the lien of ths Mortgage or intended to be so are referred to in this
Mortgage as the "Mortgaged Propert", except that the Excluded Propert shall not

constitute par of the Mortgaged Propert nor be subject to the lien, pledge, or securty
interest of this Mortgage.

TO HAVE AND TO HOLD the Mortgaged Propert to the Mortgagee, its
successors and assigns, forever.

The Agency and the Company hereby grant to the Mortgagee a security interestin
all rights and propert described above in Paragraphs (C) and Paragraphs (E) through
Paragraph (K), to the extent of their respective interest therein (collectively, the
"Collateral"). This Mortgage shall constitute a self-operative Security Agreement under
Article 9 of the Uniform Commercial Code with respect to such rights and propert, but
the Agency (at the sole cost and expense of the Company) and the Company agree to
execute and deliver on demand such other instruments as the Mortgagee may request in
order to create or perfect its. securty interest or to impose the lien hereof more
specifically upon any of such rights and propert. The Mortgagee shall have all the rights
and remedies under this Mortgage, or under any applicable law or agreements with the

. Agency and/or the Company, of a Secured Par Onder the Uniform Commerciai Coøe in
addition to those specified herein.

ARTICLE I

TERMS, COVENANTS, CONDITIONS,
REPRESENTATIONS AND WARRNTIES

The Agency and the Company covenant, represent and warant to the Mortgagee
as follows, provided that each of the Agency and the Company covenant, agree and
represent only with respect to the covenants, representations and waránties of each and
not of the other: .

Section i. i . Payment of Debt. The Company will pay the Debt as provided in
the Note and the Company wil pay all amounts due and owing by the Company under
the IDA Lease Agreement in accordance with its terms.

Section 1.2. Maintenance of the Mortgaged Propert and Compliance with Laws.
The Company, shall (at its expense in so far as is applicable by the context):

(a) maintain the Improvements in good and substatial order and
repair and in such fashion that the value and utility of the Mortgaged Propert wil not be
diminished and will make or cause to be made all necessar and appropriate repairs,
replacements, and renewals thereof, whether interior or exterior, strctural or non-
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structural; all repairs, replacements and renewals to be at least equal, in quality and class,
to that of the original Improvements;

(b) not use or cause the whole or any par of the Mortgaged Propert
to be used in such a maner as to cause the same to be subject to forfeitue under
applicable laws. In the event that any person or entity, in possession of the whole or any
par of the Mortgaged Propert, or otherwise, may, by acts or omissions, cause the

Mortgaged Propert to be subject to forfeitue, the Company, with five (5) days after
receiving notice of the occurence of any such act or omission, shall notify the Mortgagee
of the occurence of such act or omission and shall commence such legal proceedings'

against the par committing or permitting the acts or omissions as shall be necessar to
prevent such forfeitue;

( c) comply with, or cause to be complied with, all laws, statutes,
codes, acts, ordinances, orders, judgments, decrees, injunctions, rules, regulations,

permits, licenses, authorization, directions and requirements of all governents,
deparments, commissions, boards, cours, authoritits, agencies, officials and officers
which may, as at the date of this Mortgage or thereafer, affect the Mortgaged Propert or

. any. par thereof or its use or condition, or which may affect any adjoining sidewalks,
curbs, vaults and vault space if any, or streets or ways in so far as the Company is
required to comply therewith;

(d) comply with, or cause to be complied with, all requirements of the
issuer of any policy(s) of insurance covering or afecting the whole or any par of the
Mortgaged Propert, and all orders, rules, regulations and other requirements of the New
York Board of Fire Underwters (or that of any other body exercising similar fuctions)
applicable to the Mortgaged Propert or any par thereof; and

(e) not do or permit any act or thng which is contrar to the
requirements or prohibitions of any document of record affecting the Mortgaged Propert
nor commit or permit any waste of or any nuisance in, at or on the Mortgaged Propert or
any par thereof.

Section 1.3. Alterations. The Company covenants that none of the Improvements
or any par or portion thereof, and none of the Personal Propert or any par or portion
thereof, shall be removed, altered or demolished without the prior wrtten consent of the
Mortgagee, in each instance, provided, however, that the Company shall have the right,
without the consent of the Mortgagee, to remove and dispose of, free from the lien of this
Mortgage, such Personal Propert as from time to time may become worn out or
obsolete, provided that, simultaneously with or prior to such removal, any such Personal
Propert shall be replaced with Personal Propert of like kind and value at least equal to
that of the replaced Personal Propert and free from any title retention, security interest
or other encumbrance.

Section 1.4. Taxes and Other Charges~ Mortgage Taxes. (a) The Company wil
pay when due (i) all liens of any kind, taxes or any kind and natue (including but not
limited to real and personal propert taxes and income, franchise, withholding profits and
gross receipts taxes), assessments, water rates, sewer rents, rents and rates, and other
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governental or municipal charges, fines or impositions relating to the Mortgaged
Propert or any par thereof, and (ii) taxes upon the rents, revenues, income or profits of
the Mortgaged Propert, or taxes arsing in respect of the occupancy, use or possession of
the whole or any part thereof, which, if not paid, shall result in the imposition of a lien
upon the Mortgaged Propert, and the Company wil promptly deliver official receipts
therefor to the Mortgagee.

(b) After prior notice to the Mortgagee, . in the case of any
material item, the Company, at its own. expense, may contest by appropriate legal
proceeding, promptly initiated and conducted in good faith and with due dilgence, the
amount or validity or application in whole or in par of any of the Taxes, provided that (i)
no default shall have occured and shall be continuing under the Note or this Mortgage,
(ii) the Company is permitted to do so under the provisions of any mortg~ge or deed of
trust superior in lien to this Mortgage, (iii) such proceeding shall suspend the collection
of the contested Taxes from the Company and from the Mortgaged Propert, (iv) such
proceeding shall be permitted under and be conducted in accordance with the provisions
of any other instruent to which the Company or the Mortgaged Propert is subject and
shall not constitute a default thereunder, (v) neither the Mortgaged Propert nor any par
thereof nor any interest therein will in the opinion of the Mortgagee be in danger of being
sold, forfeited, terminated, canceled or lost, and (vi) the Company shall have set aside in
an interest-bearing account with the Mortgagee, and otherwise in a maner satisfactory to
the Mortgagee, adequate cash reserves for the payment of the contested Taxes, together
wil all interest and penalties thereon, or in the alternative the Company shall have
furnished such securty as may be required in the proceeding, or as may otherwise be
requested or required by the Mortgagee to insure the payment of the contested Taxes,
together with all interest and penalties thereon, and, provided fuher, that if at any time
the Mortgagee determines, in its sole and absolute discretion, that payment of any tax,
assessment or other charge shall become necessar to prevent the delivery of a ta deed

conveying the Mortgaged Propert or any portion thereof because of non-payment of any
such sums, then the Company shall payor cause to be paid the sums in sufficient time to
prevent the delivery of such tax deed.

(c) If a default shall occur under the Note or this Mortgage either prior

to, or after, initiating said proceeding, the Mortgagee shall have the right to either initiate
or continue said proceeding, as the case may be, either in its own name or as agent of the
Company. The Company shall cooperate with the Mortgagee and make available to the
Mortgagee upon demand any and all information, and execute any documents or

. pleadings, which the Mortgagee may reasonably require. The Mortgagee shall then
conduct said proceeding in a maner it deems appropriate, and at its own expense,
subject to any right of reimbursement from the Company in accordance with the

provisions of this Mortgage.

Section 1.5. Tax Deposits. Notwithstanding anything to the contrar contained in
this Mortgage, the Mortgagee may require that the Company deposit with the Mortgagee,
monthly, one-twelfth (1/12th) of the anual charges for ground or other rent, if any, real
estate taxes, assessments, water, sewer and other charges which might become a lien
upon the Mortgaged Propert (or any par thereof) and, if requested by the Mortgagee,
insurance premiums, and the Company shall, accordingly, make such deposits. No such
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payment by the Company to the Mortgagee relative to payments in lieu of real estate
taxes shall modify or limit, or be deemed any payment toward, the obligations of the
Company under Section 4.3 of the IDA Lease Agreement. In addition, the Company
may simultaneously therewith deposit with the Mortgagee a sum of money which,
together with the monthly installments aforementioned, will be suffcient to make each of
the payments aforementioned at least thirt (30) days prior to the date on which such
payments are due. Should said charges not be ascertainable at the time any deposit is
required to be. made with the Mortgagee, the deposit shall be made on the basis of an
estimate made by the Mortgagee in its sole discretion, and when the charges are fixed for
the then curent year, the Company shall deposit any deficiency with the Mortgagee. All
funds so deposited with the Mortgagee shall be held by it, but not in escrow and, except
to the extent required by applicable law, without interest, and, provided that no "Event of
Default" (as defined below in Section 2.1.1), shall have occured and be continuing, shall
be applied in payment of the charges aforementioned when and as payable, to the. extent
the Mortgagee shall have such funds on hand. Should an Event of Default occur and be
continuing, the fuds deposited with the Mortgagee, as afòrementioned, may be applied

in payment of the charges for which such fuds shall have been deposited or to the
payment of the Debt or any other charges affecting the securty of the Mortgagee, as the
Mortgagee sees fit, but no such application shall be deemed to have been made by
operation of law or otherwse until actually made by.the Mortgagee as herein provided,
nor shall any application be deemed to afect any right or remedy of the Mortgagee
hereunder or under any statute or rule of law.

Section 1.6. Waranty of Title. The Company warants that (i) it has a good and
marketable title to an indefeasible fee estate in the Land and is lawflly possessed of the
Land, and the Agency has a valid and subsisting leasehold estate in the Land pursuant to
the IDA Company Lease, in each case subject only to such encumbrances as are listed as
exceptions to title in the title policy insurng the lien of this Mortgage (the "Permitted
Encumbrances"); (ii) the Land is free and clear of any lien, charge or encumbrance

thereon or affecting the title thereto prior to this Mortgage (other than the Permitted

Encumbrances); (iii) the Company is well and trly seized of the Improvements,

Equipment and other Mortgaged Propert, and neither the Agency nor the Company have
heretofore assigned their respective interests in the same; (iv) the Company wil maintain
and preserve the lien of this Mortgage until the Note has been paid in full; (v) the
Company and the Agency have good right and lawfl authority to mortgage and pledge.
the Mortgaged Propert, as provided in this Mortgage; and (vi) the Company, at its sole
cost and expense, wil forever warant and defend the Land against any and all claims
and demands whatever, except the exceptions to the title set fort in clause (i) above as
are specifically set forth in this Mortgage.

Section 1.7. Right of Mortgagee to Defend and Uphold the Lien; Costs. (a) The

Mortgagee shall have the right to appear in and defend any action or proceeding brought
with respect to the Mortgaged Propert and to bring any action or proceeding, in the

name and on behalf of the Company, which the Mortgagee, in its sole discretion, believes
should be brought to protect its interest in or the title to the Mortgaged Propert. The
Mortgagee may take such action by attorneys selected by the Mortgagee.

9



(b) If any action or proceeding be commenced, whether adversar or
not (including an action to foreclose this Mortgage or to collect the Debt), to which
action or proceeding the Mortgagee is made a par, or in which it becomes necessar to

defend, uphold or enforc e the lien of ths Mortgage, the Mortgagee may prosecute,

defend or participate in such action or proceeding by attorneys selected by the
Mortgagee,

(c) All sums paid by the Mortgagee for the expense of any such action
or proceeding described in this Section including any appellate proceeçling in connection

herewith (including without limitation, reasonable attorneys' fees and disbursements at
trial and appellate level) shall be paid by the Company to the Mortgagee, upon demand,
together with interest from the date that such sum is advanced, payment made or expense
incurred, to and including the date of reimbursement, computed at the default rate
provided in the Note (the "Default Rate"). Any such sum paid by the Mortgagee and the
interest thereon shall be a lien on the Mortgaged Propert prior to any claim, lien, right,
title.pr interest in; to or on the Mortgaged Propert attaching or accruing subsequent to
the lien of this Mortgage, and shall be deemed to be secured by this Mortgage and
evidenced by the Note.

(d) In the event the matuity of the principal amount of the Debt shall
be accelerated by reason of a default under the Note, ths Mortgage, or any other

instruent given to secure the payments provided to be made pursuant to the Note, in
addition to the costs and fees described above in Subsection (c), the Company shall pay
to the Mortgagee, upon demand, together with the interest thereon at the Default Rate,
the fees and costs incured by the Mortgagee, following such acceieration, in obtaining
an appraisal of the fair market value of the Mortgaged Propert prepared by an.appraiser,
duly qualified under applicable law and governental regulations to issue appraisals of
real propert to the Company in connection with the approval of loans so secured, and
the fees ard costs incured by the Company in obtaining an Environmental Surey of the
Mortgaged Propert, as defined below in Subsection 1.24 (t). Upon reasonable notice to
the Company, the Mortgagee, its officers, employees, agents and contractors, may enter
the Mortgaged Propert to conduct the Environmental Surey. Any such fees and costs
paid by the Mortgagee and the interest thereon shall be a lien on the Mortgaged Propert
prior to any claim, lien, right, title or interest in; to or on the Mortgaged Propert
attaching or accruing subsequent to the lien of this Mortgage, and shall be deemed to be
secured by this Mortgage and evidenced by the Note.

Section 1.8. Insurance Coverage. (a) The Company, until the Debt secured by
this Mortgage shall be fully paid and satisfied, shall keep, as applicable, the 'Company,
the Improvements and the Personal Propert insured, by a company or companes and in
form, amounts and with coverage and deductibles satisfactory to Mortgagee against:

(i) loss or damage by perils customarly included under
standard "all risk" policies, and all other contingencies as may be required by the
Mortgagee, which shall evidence, by endorsement, (i.e., a so-called "agreed amount"
replacement cost endorsement insuring one hundred percent (100%) of the replacement
cost of the Improvements) the agreement of the insurer to pay, upon the occurence of an
insured loss, a sum equal to the cost to repair or replace the lost or damaged
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Improvements and the Personal Propert which shall be damaged or destroyed by reason
of an insured loss, with propert of a like kind and quaity, without deduction for

depreciation and normal wear and tear;

(ii) the coverages provided. by so called Commercial General
Liability insurance, applicable to the Mortgaged Propert, in such amounts as are usualy
caried by persons or entities ownng properties similar to the Mortgaged Propert
wherein is being conducted the business then being conducted therein in the same general
locality as that of the Mortgaged Propert, but in any event for amounts not less than
$1,000,000.00 for each occurence, for death, personal injur and propert damage, and
$2,000,000.00, in the aggregate for covered occurences, which amounts shall be
increased, from time to time, to reflect what a reasonably prudent owner or lessee of
buildings or improvements similar in type and locality to that of the Mortgaged Propert
would car;

(iii)the coverages provided by all-risk builders' risk insurance
with respect to the Mortgaged Propert durng any period in which there is any
construction occuring with respect to the Improvements, in an amount no less than the
full replacement cost of the Improvements which are the subject of the constrction;

(iv) if the Mortgaged Propert is now located in an area having
special flood hazards or if such area hereafer shall be designated by the United States
Governent, or any agency thereof, as having special flood hazds, the coverages
provided by a policy insurng againstfloods in an amount equal to the lesser of (A) the
principal amount secured by this Mortgage or (B) the maximum amount available
pursuant to federal law;

(v) insurance against such other hazards (including war
damage insurance, if and when the same is available from the United States Governent
or any agency or subdivision thereof) as may be reasonably required by the Mortgagee
from time to time and as are customarily insured against with respect to like properties;
and

(vi) in addition, shall keep and maintain worker's compensation
insurance to the full extent required by applicable law for all employees of the Company
engaged in any work on or about the Mortgaged Propert.

(b) All companies which shall provide the insurance required by this
Mortgage shall have a rating of A-8 or better, in the edition of Bests Key Rating Guide
current for the time when the insurance is given, and shall be qualified to do business in
the State where the Mortgaged Propert is located. .

(c) At the time of the execution of this Mortgage and at least thirt

(30) days prior to the expiration of each policy required to be provided by the Company
pursuant to the provisions of this Section, the Company shall deliver to the' Mortgagee

the policy or policies or renewal policy or policies, as the case may be, with appropriate
evidence of the payment of the premium therefor.
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(d)
Mortgage shall:

The insurance policies requíred to be procured pursuant to ths

(i) as to the insurance coverage required under subsection (a)

(i) above; contain a stadard New York non-contrbutory form of mortgagee endorsement
satisfactory to the Mortgagee, naming the Mortgagee, its successors and assigns as their
interests may appear, as "mortgagee insured", and as "loss payee", and providing that no
act, omission or negligence of the Company, or its agents, servants or employees, or of
any tenant under any lease for the whole or any par of the Mortgaged Propert, which
might otherwse result in a forfeitue of such insurance or any par thereof, shall in any
way affect the validity or enforceability of such insurance insofar as the Mortgagee is
concerned;

(ii) as to all other coverage name the Agency and the Company
and the Mortgagee, as named insureds, as their respective interests may appear; and

(iii)provide, to the extent obtainable, that such policies may not

be canceled or amended or in any way limited in coverage or reduced in amount without
at least thirty (30) days' prior written notice to the Mortgagee, that no claims thereunder
shall be paid without at least ten (10) days prior written notice to the Mortgagee and that
the insurance proceeds or awards may be adjusted only after obtaining the prior written
consent of the Mortgagee.

(e) '- . The Company, at its expense, will fush to the Mortgagee, within
ninety (90) days after demand (but not more frequently than once iIÌ each consecutive
period of sixty (60) calendar months which period commences with the appraisal made in
connection with this Mortgage) proof of the then full insurable yalue of the
Improvements and the Personal Propert, such proof to be by appraisals satisfactory in
form and substance to the Mortgagee and prepared by an appraiser designated and paid
for by the Company and approved by the Mortgagee. No failure or omission on the par
of the Mortgagee to request any. such appraisals or proof shall relieve the Company of
any of its obligations under this Section.

(f) In the event that anyone or more of the properties comprising any
of the Improvements or the Personal Propert shall be damaged or destroyed, in whole or
in par, by fire or other casualty, the Company shall promptly restore, replace, rebuild or
alter the damaged or destroyed Improvements and Personal Propert, in either case as
nearly as possible to the condition the Improvements and Personal Propert were in prior
to such damage or destruction, without regard to the availability or adequacy of insurance
proceeds but only if Mortgagee shall make the insurance proceeds obtained by it
available to Company to pay for such work. If the damage be of such natue as to require
the Company to construct a replacement for, or to alter the damaged or destroyed items
in any material or substantial way, the Company shall, before commencing any such
work, submit to the Mortgagee for the Mortgagee's approval, which shall not be
unreasonably withheld or delayed, copies of the plans and specifications therefor to be
prepared by an architect or engineer selected by the Company, subject to the approval of
the Mortgagee, who shall then be licensed by the state in which the Mortgaged Propert
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is located, and who shall have been placed il charge of the restoration of the
Improvements.

(g) Until the full payment of the Debt, the Mortgagee shall have and
hold the insurance policies described in this Section as collateral and fuer securty for
the payment of the Debt. In default of the Company's compliance with this Section, (i)
the Company hereby agrees to indemnify and hold the Mortgagee harless against all
damage, loss or liability resulting from all risks that would have been covered by such
insurance to the extent of the benefit'which would have been received by the Mortgagee
had the insurance coverage required to be obtained under this Subsection been obtained
and maintained by the Company as required hereunder and (ii) the Mortgagee or its
successors or assigns may, but shall have no obligation to, place such insurance as
described above, from time to time, in an amount in the aggregate not exceeding the
amount of insurance required to be obtained under this Section, for the purose aforesaid,
and pay the premium or premiumstherefot. In the event of such payment, the Company
wil pay to the Mortgagee, its successors or assigns such premium or premiums so paid
by the Mortgagee, upon demand, together with interest from the date that such sum is
advanced, payment made or expense incured, to and including the date . of
reimbursement, computed at the Default Rate. Any such sum paid by the Mortgagee and
the interest thereon shall be a lien on the Mortgaged Property prior to any claim, lien,
title or interest in, to or on or claim upon the Mortgaged Propert attaching or accruing
subsequent to the lien of this Mortgage and shall be deemed to be secured by this
Mortgage and evidenced by the Note. In addition, in the event of a default of such
payment by the Company or of the delivery of policies as provided above in ths Section,
the Debt shall, at the option of the Mortgagee, its successors or assigns, immediately

become due and payable.

(h) The insurance required pursuant to this Section may be effected by
a policy of blanket insurance which may cover propert in addition to the Mortgaged
Propert, provided that the coverage shall be the same as if the Mortgaged Propert were
the sole propert insured and the Company shall deliver to the Mortgagee a duplicate
original copy or copies thereof or original insurance certificates therefor.

Section 1.9. Insurance Proceeds. (a) The Company shall give the Mortgagee
prompt notice of any damage or destruction by fire or casualty occurng at the
Mortgaged Propert and the Company shall make such temporar repairs as are
necessar for the protection of the Improvements. The proceeds of any insurance paid on
account of any damage or destruction to the Mortgaged Propert shall be paid over to the
Mortgagee to be applied as hereinafter provided. In the event any such insurance

proceeds shall be paid to the Company or by two-par check delivered to the Company,
the Company shall forthwith pay such insurance proceeds to the Mortgagee, or endorse
such two:.partcheck and deliver it to Mortgagee (as the case may be), and the Company
shall be personally liable for any such insurance proceeds not paid to the Mortgagee,
notwithstading any exculpation provision contained in ths Mortgage or in any other
Loan Document (as defined in Section 2. 1. 1 (h) of this Mortgage).

(b) The Mortgagee shall have the option, in its sole discretion, to apply
any insurance proceeds it may receive by reason of damage or destruction to the
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Mortgaged Propert toward payment of the Debt, or the same may be paid over either
wholly or in par to the Company or to the heirs, successors or assigns of the Company
for the repair of the Improvements and Personal Propert or for the erection of new
Improvements and the acquisition and instalation of new Personal Propert in their
place, or for any other purose or object satisfactory to the Mortgagee, and, if the
Mortgagee shall receive and retain insurance money for such damage to the Mortgaged
Propert, the lien of this Mortgage shall be affected only by a reduction of the amount of
said lien by the amount of such insurance money received and retained by the Mortgagee
and applied toward payment of the obligations secured hereby.

Section 1.10. Condemnation. (a) The Company shall give the Mortgagee prompt
notice of any condemnation or eminent domain. proceedings affecting the Mortgaged

Propert .

(b) The Company will not enter into any agreement for a Taking of the
Mortgaged Propert, or any par thereof, without the prior wrtten consent of the
Mortgagee.

(c) In.the event the whole or any par of the Mortgaged Propert shall
be the subject of a Takng, or shall be voluntarily conveyed in lieu thereof prior to the
payment in full of the Debt, the Company shall pay to the Mortgagee, during the period
from the date of a Taking (or conveyance in lieu thereof) to the payment in full of the
Debt, the difference, if any, between the interest payable thereon at the rate stipulated in
the Note in respect of the Debt and the interest actually paid to the Company by the entity
exercising the right of eminent domain or to whom the Mortgaged Propert was
conveyed in lieu of the exercise of such power.

(d) All Awards are hereby assigned to the Mortgagee. The Mortgagee
and its legal representatives, successors and assigns (at its or their option) are hereby
irrevocably authorized and empowered to collect and receive the A wards from the
authorities making the same, to give proper receipts and acquittances therefor in any of
their names or in the name of the Company, and to apply the same toward the payment of
the Debt, the Note or this Mortgage, in such priority and proportions as the Mortgagee in
its discretion shall deem proper, although the Debt secured by this Mortgage then may
not be due and payable. If the Mortgaged Propert is sold, through foreclosure or
otherwise, prior to the receipt by the Mortgagee of any A wards, the Mortgagee shall have
the right, whether or not a deficiency judgment on the Note shall have been sought,
recovered or denied, to receive any A wards, or a portion thereof suffcient to pay the
Debt, whichever is less.

(e) Notwithstanding any Takng, the Company shall continue to pay
the Debt at the time and in the maner provided for in the Note and in ths Mortgage and
the Debt shall not be reduced until any A wards shall have been actually received and

applied by the Mortgagee to the discharge of the Debt. The Company shall file and
prosecute its claim or claims for any Awards in good faith and with due diligence and
cause the same to be collected and paid over to the Mortgagee. The Company, fuher,
hereby irrevocably appoints the Mortgagee and its offcers and employees the attomey-
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in-fact of the Company; coupled with an interest, to file, prosecute, settle, and
compromise its claims for any A wards, to receive any Awards and to endorse any
instruents with respect thereto. The Company fuer agrees that although it is hereby
expressly agreed that the same shall not be necessar in any event, the Company shall,
upon demand, of the Mortgagee, make, execute and deliver to it any and all assignments
and other instrments sufficient for the purose of assigning any Awards to. the
Mortgagee, free, clear and discharged of any encumbrances of any kind or nature
whatsoever.

Section 1.1 i. Estoppel' Certificates.

(a) The Company, within twenty (20) days of the receipt of a request
from the Mortgagee, but not more frequently than twce in any twelve month period, wil
furnish a written statement, duly acknowledged, of the amount due on the Debt and
whether any offsets and defenses exist against the Debt.

(b) The Mortgagee, within twenty (20) days of the receipt of a request
from the Company, but not more frequently than twce in any twelve month period, will
furnish to the Company a statement setting fort the principal balance then outstading
on the Note, accrued interest thereon to the date of the statement and the date to which
such interest has been paid.

Section 1;12. Financial Statements. (a) The Company agrees to fuish the
Mortgagee, the financial statements required pursuant to the provisions of the Note.

(b) Promptly after a request therefor, the Company shall furnsh to the
Mortgagee such other financial data or information as the Mortgagee may reasonably
request from time to time.

(c) At the same time as it delivers the financial statements required
under the provisions of Subsections (a) and (b) above, the Company shall furnish to the
Mortgagee a certificate signed by the Company, to the effect that no default under the
Note, an Event of Default under this Mortgage nor a default in or under any other
agreement to which the Company is a par or by which it is bound, or by which. any of
its properties or assets may be affected, and no event which, with the giving of notice or
the lapse of time, or both, would severally constitute such an event of default, has
occurred, and specifying in reasonable detail, the exceptions, if any, to such statement.

(d) The Mortgagee shall have the right to inspect the books and
records of the Company at reasonable times.

Section 1.13. Restrictions on Sales and Transfers. The Company shall not,
without the consent in wrting of the Mortgagee, voluntaly change the use of the
Mortgaged Propert or sell, transfer, or convey its interest in the Mortgaged Propert or
any part thereof in or by anyone or series of transactions or permit the Mortgaged

Property or any part thereof or any interest therein to be sold, transferred, or conveyed,
except that the Agency may transfer its interest in accordance with the IDA Lease
Agreement. For the puroses of this Section a "sale" shall include: (I) if the Company is

15

v



a corporation, a majority of its voting shares of stock shall be sold, transferred or
pledged, or the majority interest therein shall be transferred by the issuance of new shares
or otherWse, in anyone or series. of transactions; or, (II) if the Company is a parership,

limited liability company, joint ventue or similar entity, the majority of the interest or
interests in the Company be sold, transferred or pledged or the majority of the interests
therein be transferred or diluted by the admission of new parners, members or otherwse,
in anyone or series of transactions. Consent to one such transaction shall not be deemed
to be a waiver of the right to require such consent to furter or successive transactions.

Section 1. 14. Restrctions on Leasing and Furher Encumbrances. The Company
shall not, without first obtaining the prior consent of the Mortgagee in each such
instance:

(a) mortgage, conveyor grant a lien subordinate to this Mortgage on the
Mortgaged Propert, or on any or all of the Land, Improvements, Personal Propert or
Appurtenances of which it is comprised except to the Mortgagee secured bya

subordinate mortgage lien on. the Mortgaged Propert in an amount not to exceed
$1,945,000.00 (the "Subordinate Mortgage") provided the Subordinate Mortgage shall be
and remain subject and subordinate in all respects to the lien of this Mortgage and to any
modifications, extensions or renewals thereof. Any default by the Company under any of
the terms ofthe Subordinate Mortgage shall be deemed a default under the terms of this
Mortgage;

(b) collect or pay any Rents for a period of more than one month in
advance other than the securty deposited in connection with a Lease;

(c) fuher pledge, transfer, mortgage or otherwise. encumber or assign
the Leases and Rents except to the Mortgagee;

(d) waive, excuse, condone, discount, set-off, compromise, cancel,
terminate or in any maner release or discharge, any tenant under any Lease, of and from
any obligations, covenants and agreements by said tenant to be kept, observed and
performed, including the obligation to pay rent thereunder, in the manner and at the place
and time specified therein (reference is made to Section 291-f of the Real Propert Law
of the State of New York to establish for the Mortgagee the rights and benefits provided
therein);

(e) cancel, terminate or consent to any surender of any Lease, except
as may be provided in any such Lease, or commence. an action of ejectment or any
summary proceedings for dispossession of the tenant under any Lease or execute any
right to recapture provideçl in any Lease;

(f) execute or permit to exist any Lease (other than the IDA Company
Lease, the IDA Lease Agreement and the IDA Sublease Agreement) except for
occupancy by the lessee under and pursuant to a wrtten lease in form and substace

satisfactory to the Mortgagee and with a lessee satisfactory to Mortgagee;
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(g) modifY, amend, extend or renew any Lease, or permit the lessee
under any Lease to assign the tenancy thereunder. unless such lessee has such right of
assignment under its lease without the necessity of obtaining Company's consent thereto
(reference is made to Section 291-f of the Real Propert Law of the State òfNew York to
establish for the Mortgagee the rights and benefits provided therein);

(h) relocate any tenant under any Lease, nor consent to any
modification of the express puroses for which such space has been leased, nor consent
to any subletting of all or any portion ofthè Mortgaged Propert, or to an assignent of
any Lease or a further subletting of any sublease, except as may be provided in any
Lease;

(i) consent or agree to accept a subordination of any Lease to any
mortgage or other encumbrance (other than this Mortgage) now or hereafter affecting the
Mortgaged Propert;

G) create or permit to exist any easement or restrictive covenant
affecting the Mortgaged Propert.

Consent to one such transaction shall not be deemed to be a waiver of the right to require
such consent to future or successive transactions.

Section 1.15. Liens. The Company shall discharge of record, by the filing of a
bond pursuant to court order or otherwse, any mechanic's or materialmen's lien or a
judgment lien fied against the Mortgaged Propert, within thirt (30) days after the
filing thereof.

Section i. i 6. No Recorded Restrictions Based on Race. Etc. The Company shall
not execute or fie or record any instruent which imposes a restrction upon the sale or
occupancy of the Mortgaged Propert on the basis of race, sex, religion, national origin,
color or creed. Upon any violation of this undertakng, the Mortgagee may, at its option,
declare the unpaid balance of the Debt to be immediately due and payable.

Section 1. i 7. Maintenance of Existence. The CompaIy will, if other than a
natural person, do all things necessar to preserve and keep in full force and. effect its
existence, franchises, rights and privileges as a business or stock corporation, parnership,
limited liabilty company, trust or other entity under the laws of the jursdiction of its
formation or incorporation and will comply with all regulations, rules, ordinances, laws,
statutes, orders and decrees of any governental authority applicable to it or to the
Mortgaged Propert, or any par thereof. The Company represents that, as may be the
case, all of its general parers, members, and, to the extent required by law and its
organizational documents, its members, if any, have authorized the execution of this
Mortgage and this Mortgage is made in the regular and ordinary course of business.

Section 1.18. Usury. Nothing herein or in the Note, and none of the terms,
covenants, cpnditions or obligations hereof or thereof shall impose or shall be deemed to
impose upon the Company an obligation to make any payment, pay any interest or late
charges in excess of, or do any act or take any action, or forbear from doing any act or
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taking any action, in violation of any statute, rule, ordinance or regulation in effect and
effective as of the date of such payment, act, action or forbearance. In no event shall the
Company be required to make any such ilegal or impermissible payment or to tae or do
any such ilegal or impermissible actor forbear from so doing or so taking nor shall any
such failure so to payor act or such forbearance be deemed a default hereunder. If the
provisions of this Mortgage would at any time otherwse require payment by the
Company to the Mortgagee of an amount of interest in excess of the maximum amount
then permitted by law, the interest payments to the Mortgagee shall be reduced to the
extent necessar so that the Mortgagee shall not receive interest in excess of. such
maximum amount To the extent that, pursuant tothe foregoing sentence, the Mortgagee
shall receive interest payments hereunder in an amount less than the amount otherwse
provided, such deficit (the "Interest Deficit") wil accumulate and wil be.cared forward
(without interest) until the Debt is paid in full. Interest otherwse payable to the
Mortgagee hereunder for any subsequent period shall be increased by the maximum
amount of the Interest Deficit that may be so added without causing the Mortgagee to
receive interest in excess of the maximum amount then permitted by law. The terms,

covenants, conditions and obligations hereof or of the Note requirig any such ilegal or
impermissible payment, act, action or forbearance on the part of the Company to be made
or taken are deemed amended, modified or altered in such a maner as to bring all and
each of them into conformity with the applicable statutes, rues, ordinances or regulations
in respect of the Company and the Company hereby covenants and agrees to abide by,
conform to and comply with any and all such terms, covenants, conditions and
obligations as so amended, modified or altered.

Section 1.19. Payment of Charges: Advances and Disbursements: Costs of.
Administration and Enforcement

(a) Upon default of the Agency and/or the Company in the
performance of any term, covenant, condition or obligation by (i) the Agency and/or the
Company to be performed under this Mortgage, (ii) the Company to be performed under
the Note, or (iii) the Company to pay, when due, any of the sums which the Company is
required to pay as provided above in Section 1.4, the Mortgagee may, but shall not be
obligated to, cure such default, or make such payment in the name and on behalf of the
Company. All sums advanced 'and all expenses incured at any time by the Mortgagee
pursuant to this Section 1.19 or as otherwse provided under the terms, covenants,

conditions or obligations of this Mortgage or under applicable law shall be reimbursed by
the Company to the Mortgagee, upon demand, and shall bear interest from the date that
such sum is advanced, payment made or expense incured, to and including the date of
reimbursement,. computed at the Default Rate. Any. such sum paid by the Mortgagee and
the interest thereon. shall be a lien on the Mortgaged Propert prior to any claim, lien,
right, title or interest in, to or on the Mortgaged Propert attaching or accruing
subsequent to the lien of this Mortgage, and shall be deemed to be secured by this
Mortgage and evidenced by the Note.

(b) The Company shall bear and pay all direct and incidental expenses
(including, without limitation, attorneys' fees and disbursements for legal services of
every kind at trial and appellate level) relating to the administration of this Mortgage and
the other Loan Documents (as defined in Section 2.1.1(h) of this Mortgage) including,
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without limitation, the pedormance of new appraisals of the Mortgaged Propert
necessitated by (i) the Mortgagee's credit policy guidelines applicable to mortgage loans
made by Mortgagee or (ii) any regulatory requirements imposed upon Mortgagee by any
governental or quasi-governenta entity having jursdiction over Mortgagee. All such
expenses paid by the Mortgagee shall be reimbursed by the Company to the Mortgagee,
upon demand, and shall bear interest from the date that such sum is advanced, payment
made or expense incured, to and including the date of reimbursement, computed at the
Default Rate. Any such sum paid by the Mortgagee and the interest thereon shall be a
lien on the Mortgaged Propert prior to any claim, lien, right, title or interest in, to or on
the Mortgaged Propert attching or accruing subsequent to the lien of this Mortgage,
and shall be deemed to be secured by this Mortgage and evidenced by the Note.

Section 1.20. Assignment of Leases and Agreements.

(a) Pursuant to Section 291-f of the Real Propert Law of the State of
New York, neither the Company nor any tenant under any Lease shall have the right or
power, as against. the Mortgagee without its consent, to cancel, abridge or otherwse
modify tenancies, subtenancies, leases or subleases now or hereafter in effect (other than
the Excluded Propert, except for the right to payments to be made to the Mortgagee
pursuantto Section 5(d) of the IDA Sublease Agreement) in respect of all or any par of
the Mortgaged Propert or the Improvements or to accept or make, as the case may be,
prepayments of installments of rent to become due thereunder. The Rents of the
Mortgaged Propert are hereby transferred and assigned to the Mortgagee, and the
Mortgagee shall have the right to enter upon the Mortgaged Propert for the purose of
collecting the same and to let and operate the Mortgaged Propert or any par thereof and
to apply the Rents, either in whole or in par, as the Mortgagee elects, to the payment of
all charges and expenses of the Mortgaged Propert or in reduction of any par of the

Debt or other sums due or to become due under the Note or ths Mortgage. This
assignment and grant shall continue in effect until the Debt and all other obligations

'- secured by this Mortgage are paid if fulL. The Mortgagee hereby waives the right to enter
upon the Mortgaged Propert for the purose of collecting the Rents and the Company
shall have a license to collect and receive the Rents until an Event of Default hereunder,

. but such license of the Company may be revoked by the Mortgagee upon any such Event
of Default. From and after the occurence of an Event of Default hereunder all Rents
collected or received by the Company shall be accepted and held for Mortgagee in trust
and shall not be commingled with the fuds and propert of Company, but shall be
promptly paid over to Mortgagee. The Mortgagee may apply all Rents or any par
thereof so received hereunder, after the payment of all of its expenses including costs and
attorneys' fees, to the Debt in such maner as it elects or at its option the entire amount or
any part thereof so received may be released to the Company.

(b) All futue Leases entered into afer the execution of this Mortgage
for the whole or any par of the Mortgaged Propert shall contain the followig provision
(or a provision substantially the same):

"Tenant/essee hereby agrees not to look to the
mortgagee of (i)the fee interest in the premises demised by
this Lease or (ii) the lease to which this Lease is
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subordinate, in such mortgagee's capacity as mortgagee,
mortgagee in possession, suècessor in title to such interest,
or otherwse, for accountability for any security deposit
required by the landlord hereunder, unless said sums have
actually been received by said mortgagee as securty for the
tenant's performance of this Lease."

Section 1.21. Inconsistency With Related Laws. Nothing contained in ths
,Mortgage shall be construed as depriving the Mortgagee of any right or advantage.

available under Section 254 or 271~ 272 and 291 (f), of the Real Propert Law of the
State of New York, as the same may be modified or renumbered, from time to time, or
any other similar, applicable law of the state in which the Mortgaged Propert is located,
but all terms, covenants, conditions or obligations herein differing therefrom shall be

construed as conferring additional and not substitute rights and advantages, except. that
the terms, covenants, conditions and obligations of this Mortgage shall supersede the
provisions of subdivision 4 of said Section 254.

Section 1.22. Right of Inspection. The Mortgagee and its agents shall have the
right to enter and inspect the Mortgaged Propert at all reasonable times.

Section 1.23. Late Charges. In the event that any payment cannot be debited on
its debit date, a "late charge" of five cents ($.05) for each dollar so overdue may be
charged to the Company by the Mortgagee for the purose of defraying the expenses
incident to handling such delinquent payment. .

Section 1.24. Environmental Matters. (a) For puroses of this Mortgage, the
following terms shall have the following meanngs:

"Environmental Complaint" - shall mean any judgment, lien, order,
complaint, notice, citation, action, proceeding or investigation pending bèfore any
Governental Authority, including, without limitation, any environmental regulatory
body, with respect to or theatened against or afecting the Company or relating to its
business, assets, propert or facilties or the Mortgaged Propert, in connection with any
Hazardous Material or any HazdouS Discharge or any Environmental Law.

"Environmental Laws" - shall mean any applicable federal, state or local
laws, rules, regulations, resolutions, ordinances, directives or orders (whether now
existing or hereafter enacted or promulgated) or any judicial or administrative

interpretation of such laws, rules, regulations, resolutions, ordinances, directives or

orders or any other applicable determination regarding land, water, air, health, safety or
environment including, for example but not limited to, the Federal Statutes and the State
Statute.

"Governental Authority" - shall mean any federal, state, or local
governent, governing body, agency, cour, tribunal, authority, subdivision, bureau or
other recognized body having jursdiction to enact, promulgate, interpret, enforce, review
or repeal any Environmental Law.
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"Hazardous Discharge" - shall mean any release of a Hazdous Material
caused by the seeping, spiling, leaking, pumping, pourg, emitting, using, emptying,
discharging, injecting, escaping, leaching, dumping or disposing of any Hazardous
Material into the environment, and any liability for the 'costs of any cleanup or other
remedial action.

"Hazardous Materials" - shall mean, without limitation, flamables,

explosives, radioactive materials, radon, asbestos, urea formaldehyde foam insulation,
polychlorinated biphenyls or related or similar materials, petroleum products, explosives,
radioactive materials, or any other hazardous or toxic or harful materials, wastes and
substances or any other chemical, material, substace or element which is hereinafter
defined, determined, identified, prohibited, limited or regulated by the Environmental

Laws, or any other chemical, material, substance or element which is known to be
harful to the health or safety of occupants of propert or which is hereinafter defined as

a hazardous or toxic substance by any Federal, State, or local law, ordinance, rule or
regulation, including, but not limited to the Toxic Substances Control Act (15 U.S.C.
2601 et seq.), the Federal Water Pollution Control Act (33 U.S.C. 1251 et seq.), the Clean
Air Act (42 U.S.C. 7401 et seq.), the Resource Conservation and Recovery Act (42

U.S.c. 6901 et seq,), the Comprehensive Environmental Response, Compensation and
Liability Act of 1980 (42 U.S.C. 9601 et seq.), the Hazardous Materials Transporttion
Act (49 U.S.C. 1801 et seq.), and/or the regulations promulgated in relation thereto, all as
the same may be amended from time to time (collectively, the "Federal Statutes"); the
New York State Environmental Conservation Law Aricle 27, Title 13 (the "State
Statute"), and the regulations promulgated in relation thereto, all as the same may be
amended from time to time.

(b) The Company covenants, represents and warants that (except as
set forth in the site assessment of the Mortgaged Propert prepared for the benefit of the
Mortgagee):

(i) to the best of the Company's knowledge, after due inquiry
and investigation, the Mortgaged Propert has never been used by previous owners,
operators or occupants. or the Company to generate, manufacture, refine, transport, treat,
store, handle or dispose, transfer, produce, process or in any maner deal with any
Hazardous Material,

(ii) the Company has not received a sumons, citation,
directive, letter or other communcation, wrtten or oral, from any Governent Authority
concerning any intentional or unintentional action or omission on the Company's par
which had resulted in the violation of any Environmental Laws, as the same may relate to
the Mortgaged Propert,

(iii)no lien has been attched to any revenues or any real or
personal propert owned by the Company and located in the state where the Mortgaged
Propert is located, including, but not limited to the Mortgaged Propert, for "Damages"
and/or "Cleanup and Removal Costs", as such terms are hereinafter defined in any
Environmental Law, or arising from an intentional or unintentional act or omission in
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violation thereof by the Company or by any previous owner and/or operator of such real
or personal propert, including, but not limited to the Mortgaged Propert,

(iv) the Company has duly complied, and shall continue to
comply, with the provisions of the Environmental Laws governing it, its business, assets,
propert, facilties and the Mortgaged Propert, and shall keep the Mortgaged Propert
free and clear of any liens imposed pursuant to such laws,

(v) the Company sh all not, and shall not permit any of its
officers, parners, members, employees, agents, contractors, licensees, tenants, occupants
or others to generate, manufactue, refine, transport, treat, store, handle, dispose, transfer,
produce, process or in any maner deal with any Hazardous Material on the Mortgaged
Propert.except in accordance with all Environmental Laws applicable thereto,

(vi) there is not now outstanding any Environmental Complaint
issued by any Governental Authority to the Company or relating to the Company's
business, assets; propert, and facilities or the Mortgaged Propert under any.'.
Environmental Law, and there is not now existing any condition which, if known by the
proper authorities, could result in any Environmental Complaint, and that

(vii) the Company has, and will continue to have, all necessar
licenses, certificates and permits under the Environmental Laws relating to the Company
and its facilties, propert, assets, and business, and the Mortgaged Propert and the
foregoing are in compliance with all Environmental Laws.

(c) If the Company receives any notice of (i) the presence of
Hazardous Materials on the Mortgaged Propert, (ii) any violation of or noncompliance
with any Environmental Law, (iii) the occurence ora Hazardous Discharge on or about
any asset, business, facility or propert of the Company or caused by the Company, or
(iv) any Environmental Complaint affecting the Company or the Mortgaged Propert or
the Company's operations, assets, business, facilities or properties, then the Company
wil give wrtten notice of the foregoing to the Mortgagee within ten (10) days of receipt

thereof and shall (1) promptly comply with the Environmental Laws and all other laws,
regulations, resolutions and ordinances to correct, contain, cleanup, remove, resolve or
minimize the impact of such Hazardous Materials, Environmental Discharge or
Environmental Complaint and (2) shall at the Mortgagee's option, (i) post a bond from a
surety or (ii) cause a lending institution to issue a letter of credit for the benefit of the
Mortgagee and any Governental Authority requiring the same; the surety or the lending
institution, and the form, the substance and the amount of the bond or letter of credit to
be. satisfactory to the Mortgagee and satisfactory to the applicable Governenta
Authority, or shall give to the Mortgagee and the applicable Governental Authority
such other security satisfactory in form, substance and amount to both the Mortgagee and
the applicable Governental Authority to assure that the Company does correct, contain,
cleanup, remove, resolve or minimize the impact of such Hazdous Materials,
Environmental Discharge or Environmental Complaint.

(d) Notwthstanding the foregoing provisions of Subsection (c) above,
the Company shall have the right (i) to contest (a "Contest") by appropriate
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administrative, legal or equitable proceedings, dilgently prosecuted, in good faith, in its
name or in the name of the Mortgagee if required by law, at the sole cost and expense of
the Company, the validity or applicabilty of any Environmental Laws, or any
Environmental Complaint against the Mortgaged Propert or the Company, and (ii) to
postpone compliance with the Environmental Laws until the final determination of such
Contest without violating the provisions of this Mortgage provided, however:

(i) enforcement proceedings with respect to any and all
Environmental Laws are deferred or stayed durng the pendency of the Contest,

(ii) the Mortgagee shall not be subject to any civil or criminal

or other penalties or liabilities, costs or expenses by reason of any such Contest or
postponement in complying with the Environmental Laws,

(iii)the Company, at Mortgagee's request, shall (i) post a bond,
cause the issuance of a letter of credit or provide such other security required under the
provisions of Subsection (c) above,

(iv) the lien of this Mortgage shall not be impaired in the sole
judgment of the Mortgagee and no default shall exist under this Mortgage,

(v) any Contest shall be instituted promptly after Company
receives notice of the existence of any Environmental, Law which imposes an obligation
upon the Company or the Mortgagee or the Company receives notice of any
Environmental Complaint which asserts any obligation or liability affecting the
Company, the Mortgagee or all or any portion of the Mortgaged Propert, and such
Contest shall at all times be dilgently prosecuted until a final disposition is obtained that
negates such assertion of obligation or liabilty, and

(vi) the Company shall notify the Mortgagee in wrting withn
ten (10) days after commencement of a Contest, and shall give the Mortgagee a monthly
report, during the period of a Contest, on the Company's progress with respect thereto,
and shall promptly give the Mortgagee such other information with respect thereto as the
Mortgagee shall reasonably request.

(vii) The Company will, at the expense of the Company, execute
and deliver any documents jurisdictionally necessar or proper to prosecute such Contest
proceedings. The Mortgagee, at the cost and expense of the Company, shall have the
right (but not the obligation) to join in any Contest.

(e) Without limitation of the Mortgagee's rights under this Mortgage
or applicable law, the Mortgagee shall have the right, but not the obligation, to exercise
any of its rights to cure as provided in this Mortgage or to enter onto the Mortgaged
Propert or to take such other actions as it deems necessar or advisable to correct,
contain, cleanup, remove, resolve or minimize the impact of, or otherwise deal with, any
such Hazardous Material, Hazardous Discharge or Environmental Complaint upon its
receipt of any notice from any person or entity or Governental Authority, informing the
Mortgagee of such Hazardous Material, Hazardous Discharge or Environmental

23



Complaint, which if true, could adversely afect the Company or any par of the
Mortgaged Propert or which, in the sole opinion of the Mortgagee, could adversely
affect its collateral securty under this Mortgage. All reasonable costs and expenses

incured and paid by the Mortgagee in the exercise of any such rights shall be paid by the
Company to the Mortgagee upon demand, together with interest from the date that such
sum is advanced, payment made or expense incured, to and including the date of
reimbursement, computed at the Default Rate. Any such sum paid by the Mortgagee and
the interest thereon shall be a lien on the Mortgaged Propert prior to any. claim, lien,
right, title or interest in, to or on the Mortgaged Propert attachig or accruing
subsequent to the lien of this Mortgage, and shall be . deemed to be secured by ths
Mortgage and evidenced by the Note.

(f) Upon reasonable notice to the Company, the Mortgagee, its
officers, employees, agents and contractors, may enter the Mortgaged Property to inspect
it and to conduct, complete and take such tests, samples, analyses and other processes (an
"Environmental Survey") as the Mortgagee shall require to determine the Company's

compliance with this Subsection and the Environmental Laws. The costs, expenses and
fees of the Mortgagee of such entry, inspection, tests, samples, analyses and processes
shall be paid and reimbursed by the Company to the Mortgagee, upon demand, together
with interest from the date that such sum is advanced, payment made or expense
incurred, to and including the date of reimbursement, computed at the Default Rate. Any
such sum paid by the Mortgagee, with interest thereon at the rate provided to be paid on
the indebtedness secured by this Mortgage, shall be a lien on the Mortgaged Propert
prior to any claim, lien, right, title or interest in, to or on the Mortgaged Propert
attaching or accruing subsequent to the lien of this Mortgage, and shall be deemed to be
secured by this Mortgage and evidenced by the Note.

(g) Upon written request, the Company shall provide to the Mortgagee
the following information pertaining to all operations conducted in or on the MortgagedPropert: .

(i)
Environmental Laws;

copies of all licenses, certificates and pel1Its under the

(ii) material safety data sheets and maps, diagrams and site
plans showing the location of all storage areas and storage tans for all Hazardous

Materials or other chemicals in, used at, manufactured at, brought to or stored at the
Mortgaged Propert;

(iii)copies of all materials filed with any Governental
Authority;

(iv) a description of the operations and processes of the
Company; and

reasonably require.
(v) any other information which the Mortgagee may
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(h) The Company covenants and agrees, at its sole cost and expense,
to indemnify, protect, and save the Mortgagee harless against and from any and all

damages, losses, liabilities, obligations, penalties, claims, litigation, demands, defenses,
judgments, suits, proceedings; costs, disbursements or expenses of any kind or of any
nature whatsoever (including, without limitation, costs and reasonable attorneys' fees and
disbursements, generally, and at trial and appellate level. and experts' fees and

disbursements) which may at any time be imposed upon, incurred by or asserted or
awarded against the Mortgagee and arsing from or out of:

Section, or
(i). the Company's failure to perform and comply with ths

(ii) any. Hazdous Material, any Hazardous Discharge, any
Environmental Complaint, or any Environmenta Law applicable to the Company, its
operations, business, assets, propert or facilties, or the Mortgaged Propert, or

(iii) the imposition of any lien against the Mortgaged Propert
to the extent of damages caused by, or the extent of the recovery of any costs for the
cleanup, release or theatened release of any Hazardous Material; or

(iv) any action against the Company under this indemnty or the
assertion by the Indemnitor of any defense to its obligations heFeuder. .

Section 1.25. Trust Funds. In compliance with Section 13 of the New York State
Lien Law, the Company will receive the advances secured by this Mortgage and Will
hold the right to receive such advances as a trust fud to be applied first for the purose
of paying the cost of improvement (as defined in Section 2 of the Lien Law of the State
of New York, whether or not the Mortgaged Propert is located in that State), and the
Company will apply the same first to the payment of the cost of improvement before
using any par of the total of the same for any other purose.

Section 1.26. Indemnity. That the Company hereby indemnifies the Mortgagee

and agrees to hold the Mortgagee harless from and against any and all losses, liabilities,
damages, injuries, costs, expenses and claims of any and every kind whatsoever
(including reasonable attorneys' fees) paid, incurred or suffered by or asserted against the
Mortgagee at any time for, with respect to, or as a direct result of any fraud or intentional
misrepresentation by the Company or any guarantor of the Debt, or the misapplication of
any proceeds, or any other law or regulation or from the intentional waste of the
Mortgaged Propert.

ARTICLE II

DEF AUL TS AND REMEDIES

Section 2.1. i. Events of Default-Optional Acceleration. The Debt shall become
due, at the option of the Mortgagee, upon the occurrence of any of the following events,
which event shall be an "Event of Default":
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(a) after default in the payment of any installment of pricipal or
interest as provided in the Note,

(b) afer default in the payment when due and payable of any other
sum of money required to be paid or expended under this Mortgage, the Note, or any
other Loan Document (as hereinafter defined),

(c) if any waranty, representation or certification made herein or in
any financial statement fuished pursuant hereto or in connection with the indebtedness

evidenced by the Note and secured by this Mortgage (the "Loan") shall be materially
false,

(d) after default in keeping the Mortgaged Propert insured as herein
provided,

( e) after default either in assigning and delivering the policies insuring

the Improvements or the Personal Propert against loss as hereinafer provided for or in
reimbursing the Mortgagee for premiums paid on such insurance, as hereinabove
provided for,

(f) after default after ten (10) days prior notice in fushing a
statement of the amount due on this Mortgage and whether any offsets or defenses exist
against the Debt, as hereinabove provided for,

(g) if the Company intentionally does or permits to be done anytng
that may in any way impair the lien of this Mortgage or impair the value of the
Mortgaged Propert or any of the Improvements or weaken or diminish tlie security
intended to be given under and by virtue of this Mortgage,

(h) upon the failure of the Company to perform or comply with any
other term, covenant, condition or obligation of this Mortgage or of the Note or of any
term, covenant, condition or obligation of any other agreement or instruent executed by
the Company which secures the indebtedness evidenced by the Note (collectively, the
"Loan Documents"), or of any other agreement between the Company and the

Mortgagee, in accordance with the terms hereof and thereof,

. (i) a default under, or any attempted withdrawal, cancellation or
disclaimer of liability under, any guarantee which guarantees payment of the Debt or any
par thereof, or under any agreement giving security for any such guarantee;

G) the failure of (i) the Company, (ii) if Company is a corporation,
any shareholder in Company, (iii) if Company is a parership, any general parner in
Company or any shareholder or parner in such general parner, (iv) if the Company is a
limited liability company, any member, (v) any guarantor of the Debt or any par thereof
or (vi) any entity directly or indirectly controlled by any of the paries covered by (i)
through (vi) above, to perform or observe any term, covenant, condition or obligation of
any bond, note, loan agreement, guarantee, or any other instruent or agreement in
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connection with the borrowing of money or the obtaining of advances or credit, or of any
instrument given to secure the same, to which such par and Mortgagee or its affliates
are paries,

(k) if a default occurs under any mortgage which is prior, equal or
subordinate to the lien of this Mortgage or the mortgagee under any such prior, equal or
subordinate mortgage commences a foreclosure action in connection with said mortgage;

(I) the fìer mortgage, pledge or encumbrance by the Company of
the Mortgaged Propert or any par thereof or any interest therein without the prior
written consent of the Mortgagee except as provided in Section 1.14(a);

(m) the fuer assignment or encumbrance by the Company of the
Rents arsing from the Mortgaged Propert, or any par thereof, without the prior written
consent of the Mortgagee in each instance except as provided in Section 1.14(a);

(n) if the Company leases all or any par of the Mortgaged Propert in
violation of Section 1.14 hereof, or effects any changes in any lease in violation of
Section 1.14 hereof;

(0) if the Mortgaged Property ceases to be leased and managed by the
current member of the Company or such other person or entity as may be approved by
the Mortgagee in writing pursuant to a written agreement satisfactory to the Mortgagee in
form and substance;

(P) any default, for thirt (30) days after notice and demand, in the
payment of any taxes of any kind and nature, assessments, water and sewer charges, rents
and rates, and other governental or municipal charges, fines or impositions relating to
the Mortgaged Propert or any par thereof;

(q) any failure for thirt (30) days after notice and demand to exhibit
to the Mortgagee receipted bils for any taxes of any kind and natue, assessments, water
and sewer charges, rents and rates, and other governental or municipal charges, fines or
impositions herein referred to;

(r) if the Mortgagee shall give the wrtten notice specified above in
Section 1.4( c) and payment is not made within the timeframe provided therein;

(s) if the Company shall terminate or modify any of the IDA
Company Lease, the IDA Lease Agreement or the IDA Sublease Agreement, without the
Mortgagee's consent, or if any of the IDA Company Lease, the IDA Lease Agreement or
the IDA Sublease Agreement shall for any reason cease to be in full force and effect.

Section 2. i .2. Events of Default-Automatic Acceleration. The Debt shall
forthwith and automatically become due, upon the occurence of any of the following
events which event shall also be an "Event of Default":

if the Company or any guarantor of the Debt or any par thereof shall:
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(i) call a meeting of or make an assignment for the benefit of
creditors,

(ii) file a petition in bankrptcy, under Title 11 of the U.S.
Code, as amended (the "Banptcy Code"), or be adjudicated insolvent or banpt, file
a petition in banuptcy, or be adjudicated insolvent or banpt,

(iii)be the subject of an order for relief under the Banptcy
Code, or petition or apply to any trbunal for the appointment of a receiver or a trustee for
it or a substantial part of its assets,

(iv) file any petition seeking any reorganization, arangement,
composition, readjustment, liquidation, dissolution, or similar relief under any present or
futue federal or state act or law relating to banptcy, insolvency, or other relief for
debtors, whether now or hereafter in effect,

(v) have filed against it a petition, application or proceeding
described above in subdivision (iv) or such a petition, application or proceeding shall
have been commenced against it, which remains undismissed or unstayed for a period of
thirt (30) days or more,

(vi) by any act or omission indicate its consent to, approval of
or acquiescence in any petition, application or proceeding described above in subdivision
(iv) or in the appointment of a custodian, receiver or any trustee for it or any substantial
part of any of its propert,

(vii) suffer any such custodianship, receivership or trusteeship to

continue undischarged for a period of thirt (30) days or more,

(viii) conceal, remove or permit to be concealed or removed, any
part of its propert, with intent to hinder, delay or defraud its creditors or any of them,

(ix) make or suffer a transfer of any of its propert which may
be fraudulent under any banptcy, fraudulent conveyance or similar law,

(x) make any transfer of its propert to or for the benefit of a
creditor at a time when other creditors similarly situated have not been paid,

(xi) shall suffer or permit, while insolvent, any creditor to
obtain a lien upon any of its propert through legal proceedings or distraint which is not
vacated within thirt (30) days from the date thereof, or

(xii) generally not pay its debts as such debts become due.

Section 2.2. Remedies. (a) Upon the occurence of any Event of Default, the
Mortgagee may, in addition to any rights or remedies available to it hereunder or at law,
take such action as it deems advisable to protect and enforce its right s against the
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Company and in and to the Mortgaged Propert (subject to Section 3.1 1 hereof),
including the following actions, each of which may be pursued concurently or otherwse,
at such time and in such order as the Mortgagee may determine,. in its sole discretion,
without impairing or otherwse affecting the other rights and remedies of the Mortgagee:

(i) declare the entire unpaid Debt to be immediately due and
payable;

(ii) enter into or upon the Mortgaged Propert, either
personally or by its agents, nominees or attorneys, and dispossess the Agency and the
Company and its agents and servants therefrom, and thereupon the Mortgagee may. (A)
use, operate, manage, control, insure, maintain, repair, restore and otherwse deal with all
and every par of the Mortgaged Propert and conduct the business thereat, (B) complete
any construction on the Mortgaged Propert in such maner and form as the Mortgagee
deems advisable, (C) make alterations, additions, renewais,replacements and
improvements to or on the Mortgaged Propert, (d) exercise all nghts and powers of the
Company with respect to the-:Mortgaged Propert, whether in the name of the Company
or otherwise, including the right to make, cancel, enforce or modify Leases, obtain and
evict. tenants, and demand, sue for, collect and receive all earings, revenues, rents,
issues, profits and other income of the Mortgaged Propert and every par thereof, and
(E) apply the receipts from the Mortgaged Propert to the payment of the Debt, after
deducting therefrom all expenses (including attorneys' fees) incured in connection with
the aforesaid operations and all amounts necessar to pay the taxes, assessments,

insurance and other charges in connection with the Mortg aged Propert, as well as

compensation for the services of the Mortgagee, its agents and employees;

(iii)inst itute proceedings for the complete foreclosure of this
Mortgage, in which case the Mortgaged Propert may be sold for cash or credit in one or
more parcels, and in such order as the Mortgagee shall determine;

(iv) with or without entry and, to the. extent permitted, and
pursuant to the procedures provided by, applicable law, institute proceedings for the
parial foreclosure of this Mortgage for the portion of the Debt then due and payable,
subject to the lien of this Mortgage continuing unmpaired and without loss of pnority so
as to secure the balance of the Debt not then due;

(v) sell the Mortgaged Propert or any par the reof and all
estate, claim, demand, right, title and interest of the Company therein and rights of
redemption thereof, pursuant to power of sale or otherwise, at one or more sales, in whole
or in parcels, at such time and place, upon such terms and after such notice thereof as
may be required or permitted by law, and in the event of a sale, by foreclosure or
otherwise, of less than all of the Mortgaged Propert, this Mortgage shall continue. as a
lien on the remaining portion of the Mortgaged Propert;

(vi) institute an action, suit or proceeding in equity for the
specific performance of any covenants, conditions or agreements contained herein or in
the Note;
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(vii) recover judgment on the Note before, durng, after or in
lieu of any proceedings for the enforcement of this Mortgage;

(viii) apply for the appointment of a custodian, trstee, receiver,

liquidator or conservator of the Mortgaged Propert, without notice and without regard
for the adequacy of the securty for the Debt and without regard for the solvency of the
Company, or of any person, par or entity liable for the payment of the Debt;

(ix) pursue such other remedies as the Mortgagee may have
under one or more of the other Loan Documents and/or any other collateral given as
security for the Loan;

(x) pursue such remedies as the Mortgagee may have under
applicable law; and

(xi) foreclose this Mortgage by power of sale or any other non-
judicial means permitted by the laws of the state in which the Mortgaged Propert is
located.

(b) . The purchase money proceeds or avails of any sale made under or
by virtue of this Section 2.2, together with any other sums which then may be held by the
Mortgagee under this Mortgage, whether uider the provisions of ths Section 2.2 or

otherwise, shall be applied as follows:

First: To the payment of the costs and expenses of any such sàle,
including, without limitation, compensation to the Mortgagee, its agents and counsel, and
of any judicial proceedings, including, without limitation, the costs and legal expenses of
the Mortgagee in foreclosing or otherwise enforcing this Mortgage, wherein the same

. . may be made, and of all expenses, liabilities and advances made or incured by the
Mortgagee under this Mortgage, together with interest at the Default Rate, and all taxes
or assessments, except any taxes, assessments or other charges subject to which the
Mortgaged Propert shall have been sold.

Second: To the payment of the whole amount then due, owing or
unpaid upon the Note for principal and interest with interest on the unpaid principal at the
Default Rate from and after the happening of any Event of Default described above in
Section 2. i until the same is paid.

Third: To the payment of any other sums required to be paid by

the Company pursuant to any provision of this Mortgage, the Note and all other Loan
Documents.

Fourth: To the payment of the surlus, if any, to whosoever may be
lawflly entitled to receive the same.

The Mortgagee and any receiver or custodian of the Mortgaged Propert or any
part thereof shall be liable to account for only those rents, issues and profits actually
received by it.
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(c) The Mortgagee may adjour from time to time any sale by it to be
made under or by virtue of this Mortgage by announcement at the time and place
appointed for such sale or for such adjourned sale or sales; and, except as otherwse
provided by any applicable provision of law, the Mortgagee, without fuer notice or

publication, may make such sale at the time and place to which the same shall be so
adjourned.

(d) Upon the completion of any sale or sales made by the Mortgagee
. under or by virte of ths Section 2.2, the Mortgagee, or an offcer of any cour
empowered to do so, shall execute and deliver to the accepted purchaser or purchasers a
good and sufficient instrument, or good and suffcient instruents, granting, conveying,

assigning and transferrng all estate,. right, title and interest in and to the propert and
rights sold. The Mortgagee is hereby irrevocably appointed the tre an4Jawfl attorney-
in-fact of the Company (coupled with an interest), in its name and stead, to make all
necessary conveyances, assignments, transfers and deliveries of the Mortgaged Propert
and rights "so sold and for that purose the Mortgagee may execute all necessar
instruments of conveyance, assignment, transfer and delivery, and may substitute one or
more persons or entities with like power, the Company hereby ratifying and confirming
all that its said attorney or such substitute or substitutes shall lawflly do by virte
hereof. Nevertheless, the Company, if so requested by the Mortgagee, shall ratify and
confirm any such sale or sales by executing and delivering to the Mortgagee or to such
purchaser or purchasers all such. instruents as may be advisable, in the judgment of the
Mortgagee, for such purpose, and as may be designated in such request. Any such sale or
sales made under or by virtue of this Section 2.2, whether made under the power of sale
herein granted or under or by virtue of judicial proceedings or of a judgment or decree of
foreclosure and sale, shall operate to divest all the estate, right, title, interest, claim and
demand whatsoever,.whether at law or in equity, of the Company in and to the properties
and rights so sold, and shall be a perpetual bar both at law and in equity against the

Company and against any and all persons or entities claiming or who may claim the
same, or any par thereof, either from, through or under the Company.

(e) Upon any sale made under or by virte ofthIs Section 2.2 (whether
made under the power of sale herein granted or under or by virte of judicial proceedings
or of a judgment or decree of foreclosure and sale), the Mortgagee may bid for and
acquire the Mortgaged Propert or any par thereof and in lieu of paying cash therefor
may take settlement for the purchase price by crediting upon the Debt of the Company
secured by this Mortgage the net sale price after deducting therefrom the expenses of the
sale and the costs of the action and any other sums which the Mortgagee is authorized to
deduct under this Mortgage.

(f) The obligation of this Mortgage and of the Note shall continue
until the Debt is paid in full notwithstanding any action or actions or parial foreclosure
which may be brought to recover any amount or amounts for installments of principal,
interest, taxes, assessments, water and sewer charges, rents and rates or insurance or
other sums or charges due and payable under the provisions ofthIs Mortgage.
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(g) No recovery òfany judgment by the Mortgagee and no levy of an
execution under any judgment upon the Mortgaged Propert or upon. any other propert
of the Company shall affect in any maner or to any extent~ the lien of this Mortgage
upon the Mortgaged Propert or any par thereof, or any liens; rights, power or remedies
of the Mortgagee hereunder, but such liens, rights, powers and remedies of the
Mortgagee shall continue unmpaired as before, and notwthstading any statutory rate of
interest applicable with respect to judgments, afer the entering or execution of any
judgment, the Debt shall bear interest at the rate or rates payable under the Note and this
Mortgage until the Debt shall have been paid in full.

(h) In the event of a foreclosure of this Mortgage or the succession by

the Mortgagee to the interests of the Company hereunder, the purchaser of the Mortgaged
Propert or such successor shall succeed to all rights of the Company, including any right
to proceeds of insurance and to uneared premiums, and in and to all policies or
certificates of insurance assigned and delivered to the Mortgagee pursuant to this
Mortgage.

(i) During such time that the Company shall be in default under this
Mortgage, or under the Note, the Mortgagee, in the event that the Company shall not file
a protest against any proposed assessed valuation of the Mortgaged Propert at least
fifteen (15) days prior to the last date on which such protest may be legally filed, or
having fied such protest and the same having been denied, shall not have commenced a
proceeding for the reduction of said assessed valuation at least fifteen (15) days prior to
the last date of which such proceedings may be legally commenced, the Mortgagee may,
but shall have no obligation to, file such protest or commence and prosecute such
proceeding, in its own name or in the name of the Company, and the Company agrees to

. cooperate fully, in good faith, with the Mortgagee in the conduct of any such proceeding.
All expenses of any such filing by the Mortgagee or its commencement of any such
proceeding, including, but limited to, reasonable counsel fees, shall be borne by the
Company, and if paid by the Mortgagee shall be reimbursed by the Company. to the
Mortgagee, its successors or assigns, upon demand, together with interest from the date
that such sum is advanced, payment made or expense incurred, to and including the date
of reimbursement, computed at the Default Rate. All expenses incured by the

Mortgagee, as described above in this Subsection, and the interest thereon, shall be a lien
on the Mortgaged Propert prior to any claim, lien, title or interest in, to or on or claim
upon the Mortgaged Propert attaching or accruing subsequent to the lien of this
Mortgage and shall be deemed to be secured by this Mortgage and evidenced. by the
Note.

G) THE COMPANY HEREBY WAIVES THE RIGHT TO TRIAL
BY JURY, THE RIGHT TO CLAIM ANY OFFSET AND THE RIGHT TO ASSERT A
COUNTERCLAIM IN ANY ACTION OR PROCEEDING BROUGHT BY THE
MORTGAGEE TO ENFORCE ANY OF ITS RIGHTS UNER THE NOTE OR
UNDER THIS MORTGAGE.

(k) Any assignee of this Mortgage and the Note shall take the same
free and clear of all offsets, counterclaims and defenses of any natue whatsoever which
the Company may have against any assignor of this Mortgage and the Note and no such
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offset, counterclaim or defense shall be interposed or asserted by the Company in any
action or proceeding brought by any such assignee upon this Mortgage and/or the Note
and any such right to interpose or assert any such offset, counterclaim or defense in any
such action or proceeding is hereby expressly waived by the Company.

(I) The Company shall not be relieved of the Company's obligation to
pay the Debt at the time and in the maner provided for in the Note and this Mortgage by
reason of (i) failure of the Mortgagee to comply with any request of the Company or any
guarantor of the. payment of the Note and/or of this Mortgage to take any action to
foreclose this Mortgage or otherwse enforce any of the provisions hereof or of the Note
or of any other mortgage, instrent or document evidencing, . securng or guarànteeing

payment of the Debt or any portion thereof, (ii) the release, regardless of consideration,
of the whole or any par of the Mortgaged Propert or any other securty for the Debt or
the release of any individual or entity guaranteeing the payment of the Note and/or of this
Mortgage, or (iii) the extension or modification of this Mortgage or any other mortgage,
instrument or document evidencing, securng or guaanteeing payment of the Note and/or
of this Mortgage or any portion thereof, without first having obtained the consent of the
Company, and in the last event, .the Company shall continue to be obligated to pay the
Debt at the time and in the maner provided in the Note and this Mortgage, as so

extended or modified, unless expressly released and discharged by the Mortgagee.

Regardless of consideration, and without the necessity for any notice to or consent by the
holder of any subordinate lien, encumbrance, right, title or interest in or to the Mortgaged
Property, the Mortgagee may release any person or entity at any time liable for the
payment of the Debt or any portion thereof or any individual or entity guaranteeing the
payment of the Note and/or of this Mortgage or any par of the security held for the Debt
or with respect to any guarantee, and may extend the time of payment or otherwise
modifY any of the terms, covenants, conditions or obligations of the Note and/or this
Mortgage, including, without limitation, a modification of the interest rate payable on the
principal balance of the Note, without in any maner impairing or affecting this
Mortgage or the lien thereof or the priority of this Mortgage, as so extended and
modified, as security for the Debt over any such subordinate lien, encumbrance, right,
title and interest. The Mortgagee may resort for. the payment of the Debt to any other
security or guarantee held by the Mortgagee in such order and maner as the Mortgagee,
in its discretion, may elect. The Mortgagee shall not be limited exclusively to the rights
and remedies herein stated but shall be entitled to every additional right and remedy now
or hereafter afforded by law or equity.

(m) The Mortgagee shall have the right from time to time to take action
to recover any sum or sums which constitute a par of the Debt as the same become due,
without regard to whether or not the balance of the Debt shall be due, and without

prejudice to the right to the Mortgagee thereafter to bring an action offoreclosure, or any
other action, for a default or defaults by the Company existing at the time such earlier
action was commenced.

(n) The Mortgagee shall have the right to receive and accept parial
payment of any sum or sums which constitute a par of the Debt or the interest accrued
thereon and such receipt and acceptance by the Mortgagee shall not be deemed a waiver
or modification of any default or defaults by the Company existing at such time.
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(0) All remedies provided in ths Mortgage are distinct from and
cumulative to any other right or remedy under this Mortgage, the Note, any guarantee of
the payment of the Note and/or of this Mortgage or any other agreement between, among
others, if any, the Company and the Mortgagee executed simultaneously or in connection
herewith, or afforded by law or equity, and may be exercised concurently, independently
or successively. Wherever in this Mortgage the prior consent of the Mortgagee is

. required~ the consent of the Mortgagee given as to one such transaction shall not be
deemed to be a waiver of the right to require such consent to futue or successive
transactions. Any such consents shall be in wrting.

(P) Any forbearance by the Mortgagee in exercising any. right or
remedy hereunder, or otherwse afforded by applicable law, shall not be a waiver of or

. preclude the exercise of any such right or remedy. The procurement of insurance or the
payment of taxes or other liens or charges ~y the Mortgagee or other corrective or

securty protecting measures by the Mortgagee shall not be a waiver of the Mortgagee's
right to accelerate the matuty of the Debt.

(q) In any action or proceeding to foreclose ths Mortgage, or to
recover or collect the Debt, the provisions of law respecting the recovery of costs,
disbursements and allowances shall also be applicable.

Section 2.3. Interest After Default. .If any payment due hereunder or under the
Note is not paid when due, whether on any stated due date, any accelerated due date or
any other date or at any other time specified under any of the terms, covenants,

conditions or obligations hereof or thereof, then and in such event, the Company shall
pay interest on the entire outstanding and unpaid principal balance of the Debt, from and
after the date on which such amount first became due, at the Default Rate and such
interest shall be due and payable, on demand, at such rate until the entire amount due is
paid to the Mortgagee, whether or not any action shall have been taken or proceeding

commenced to recover the same or to foreclose ths Mortgage. All accrued but unpaid
interest shall be secured by this Mortgage as par of the Debt together with interest from
the date that such sum is advanced, payment made or expense incured, to and including
the date of reimbursement, computed at the Default Rate. Nothing in ths Section 2.3 or
in any other provision of this Mortgage shall constitute an extension of the time of
payment of the Debt or shall increase the maximum pricipal amount which may under
any contingency be secured by this Mortgage.

Section 2.4. Possession of the Mortgaged Propert. Upon the occurence of any
Event of Default hereunder, the Company agrees to surender possession of the
Mortgaged Propert to the Mortgagee and the Mortgagee may thereupon enter upon and
take possession of the Mortgaged Propert, enforce performance of and exercise any and
all of its rights and remedies under this Mortgage, the Note and the other Loan
Documents and apply the same on account of the indebtedness secured hereby, whether
then matured or not, after payment of all proper charges and expenses, including, but not
limited to, (i) Taxes, (ii) premiums for fire, public liabilty and other insurance coverage
affecting the Mortgaged Propert or any par thereof and (iii) any and all other costs,
charges and expenses which it may be necessar or advisable for the Mortgagee to pay in
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connection with completing the Mortgaged Propert and/or managing, operating,
maintaining or leasing the Mortgaged Propert or any par thereof, including, but not
limited to, the cost of makng repairs and alterations, commissions for renting the

Mortgaged Propert or any par therëof, and legal expenses incured in enforcing claims,

preparing papers or any other services that may be required, or otherw~e as a cour of
competent jurisdiction may direct. Afer takg possession of the Mortgaged Propert,
the Mortgagee may dispossess, by sumar proceedings or otherwse, the Company, the
Corporate Guarantor or other occupants of the Mortgaged Propert or any par thereof

then or thereafter in default in the payment of any rent, and the Company hereby
irrevocably appoints the Mortgagee its tre and lawfl agent and attorney-in-fact (which

agency shall be deemed to be coupled with an interest), with full power of substitution,
for such purpose. In the event that the Company is then an occupant of the Mortgaged
Propert or any part. thereof, it agrees to surender possession of the Mortgaged Propert
or par thereof so occupied to the Mortgagee upon demand, and if the Company remains
in possession after such demand, such possession shall be as tenant of the Mortgagee, and
the Company agrees to pay monthly in advance to the Mortgagee such rent for the
Mortgaged Property or par thereof so occupied as the Mortgagee may reasonably

demand, and in default of so doing, the Company may also be dispossessed by sumar.
proceedings or otherwise.

Section 2.5. Right To Cure Default. The Mortgagee shall-have the right, but not
the obligation, to comply with, perform or observe any covenant or' obligation which the
Company has failed to comply with, perform or observe under this Mortgage, the Note,
or any other Loan Document and shall have the right to enter the Mortgaged Propert at
any time and from time to time for the purose of curng such default, and any amounts

so paid by the Mortgagee or the costs of such performance, together with. all costs and
expenses incured by the Mortgagee in connection with such payment or performance,

including, but not limited to, reasonable attorneys' fees and disbursements and interest on
all such amounts, costs and expenses at the per anum rate equal to the maximum interest
rate permitted ,by law, shall be paid by the Company, to the Mortgagee on demand. Until
so paid, all such amounts, costs and expenses, together with interest thereon, shall be
secured by this Mortgage and, if not paid, may be added to the judgment in any
foreclosure action.

ARTICLE III

MISCELLANEOUS

Section 3.1. Notices. All notices or other communcations required or otherwse
given pursuant to this Mortgage shall be in writing and shall be personally delivered,
delivered by overnight courier or mailed by registered or certified mail, postage prepaid,
with return receipt requested, addressed as follows:

If to the Agency:

New York City Industrial Development Agency
110 Wiliam Street
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New York, New York 10038
Att: Executive Director (with a copy to the General Counsel)

If to the Company:

128 44TH REALTY HOLDING LLC
271 40th Street
Brooklyn, New York 11232 .
Att: Nicky Barone

If to the Mortgagee:

SI BANK & TRUST, a division of SOVEREIGN BANK
1535 Richmond Avenue
Staten Island, New York 10314

Any par may change the person or address to whom or which notices are to be
given hereunder, by notice duly given hereunder; provided, however, that any such notice
shall be deemed to have been given hereunder only when actually received by the par
to which it is addressed. Any notice or other communication given hereunder shall be
deemed to have been given or delivered, if personally delivered, upon delivery, if sent by
overnight courier, on the first (1st) business day of the Mortgagee after being sent, and if
sent by mail, on the third (3rd) business day of the Mortgagee after mailing. Each par
shall be entitled to rely on all corrunications which purort to be given on behalf of any

other part hereto and purort to be signed by an authorized signatory of such par.

Section 3.2. Consent to Jurisdiction: Waivers. (a) The Company hereby consents
to the jurisdiction of the cours of the State of New York and the state where the

,Mortgaged Propert is located if the Mortgaged Propert is not located in the State of
New York in any actions, suits or proceedings arsing out of or in connection with the
Note or this. Mortgage. In addition, the Company irrevocably and unconditionally waives
any 'objection which the Company may now or hereafter have to the laying of venue of
any of the aforesaid actions, suits, or proceedings arsing out of or in connection with the
Note or this Mortgage brought in any of the aforesaid cours, and hereby fuher
irrevocably and unconditionally waives the right to plead or claim that any such action,
suit or proceeding brought in any such cour has been brought in an inconvenient foru;

and

(b) The Company- waives the requirements of personal service in
connection with any actions, suits or proceedings arsing out of or in connection with the
Note or this Mortgage, and consents that all service of process may be made by certified
mail, return receipt requested, addressed to the Company at the address of the Company
set forth above in Section 3.1 as such address may be changed as therein set forth.

Section 3.3. Governing Law. Except to the extent that the law of the state where
the Mortgaged Propert is located must be applied because this Mortgage constitutes a
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lien on premises located in that state, this Mortgage shall be constred in accordance with
the laws of the State of New York, as the same may be in effect from time to time.

Section 3.4. Binding Obligations. The terms, covenants, provisions and

conditions herein contained shall bind and inure to the benefit of the heirs, distrbutees,
executors, administrators, successors and assigns of the paries hereto but the foregoing

provisions of this Section shall not constitute a waiver of the provisions of Sections 1.13
and I .14 above.

Section. 3.5. Furher Assurances. The Company will, at the request of the
Mortgagee and at the cost and expense of the Company (a) promptly correct any defect,
error or omission which may be discovered in the contents of this Mortgage, or in the
execution, acknowledgment or recordation hereof, or (b) promptly do, execute,

acknowledge and deliver any and all such furter acts, deeds, conveyances, mortgages,
deeds of trust, amendments, supplements, assignments, estoppel certificates, financing
statements and continuations thereof, notices of assignment, transfers, certificates,
assurances and other instruments as the Mortgagee may .reasonably require from time to
time in order to (i) effectuate the puroses of this Mortgage, (ii) subject to the lien and
security interest hereby created any of the Company's properties, rights or interests
covered or now or hereafter intended to be covered hereby, (iii) perfect and maintain
such lien and security interest, or (iv) convey, grant, assign; transfer and confirm unto the
Mortgagee the rights granted or now or hereafter intended to be granted to the Mortgagee
hereunder or under any other instrument executed in connection with this Mortgage or
which the Company may be or become bound to convey, mortgage or assign to the
Mortgagee in order to car out the intention or faciltate the performance of the
provisions of this Mortgage. The Company hereby appoints the Mortgagee as its
attorney-in-fact to execute, acknowledge and deliver for and in the name of the Company
any and all of the instruents mentioned in ths Section 3.5 and this power, being

coupled with an interest, shall be irrevocable as long as any par of the Debt remediesunpaid.. .
Section 3.6. Captions. The title of this document and the captions used herein are

, inserted only as a matter of convenience and for reference and shall in no way define,
limit or describe the scope or intent of this Mortgage or any of the provisions hereof.

Section 3.7. Severabilty. If any term, covenant, condition or obligation of ths

Mortgage shall be held to be invalid, ilegal or unenforceable in any respect, this
Mortgage shall be construed without such term, covenant, condition or obligation.

Section 3.8. Set-Off. The Company, to fuher secure the Debt, hereby (a)
pledges and grants to the Mortgagee a security interest in and to and a lien on, any and all
deposits (general or special, time or demand, provisional or final) at any time held and
other indebtedness at any time owing by the Mortgagee or any affliate of the Mortgagee
to or for the credit or account of the Company (collectively, "Deposits"), and (b)
irrevocably authorizes and directs the Mortgagee or any affliate thereof at any time and
from time to time upon the occurrence of an Event of Default under this Mortgage, or a
default under the Note or any other Loan Document, without notice to the Company (any
such notice being expressly waived by the Company) and to the fullest extent permtted
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by law, to set off and apply any such Deposits against any and all obligations of the
Company now or hereafter existing under the Loan Documents, or to hold such Deposits
for future application against obligations thereafter arising under any of the Loan
Documents irrespective of whether or not the Mortgagee shall have made any demand
under any of the Loan Documents and although such obligations may be contingent or
unmatured. From and after the date of the occurence of any default under any of the
Loan Documents, the Mortgagee shall have dominion and control over such Deposits and
shall haye the sole abilty to make withdrawals with respect to such Deposits. The
Mortgagee agrees promptly to notify the Company after any such application made by
the Mortgagee; provided, however, that the failure to give such notice shall not affect the
validity of such application. The rights of the Mortgagee under this Section are in

addition to other rights and remedies (including, without limitation, other rights of set-
off) which the Mortgagee may have hereunder or under applicable laws.

Section 3.9. General Conditions. (a) No provision of ths Mortgage may be
waived, changed, amended, modified or discharged orally and no executory agreement
shall be effective to modify or discharge it in whole or in par, unless it is in writing and
signed by the par against whom enforcement of the waiver, change, amendment,

modification or discharge is sought.

(b) The Mortgagee may take or release other securty for the payment
of the Loan, may release any par primarly or secondarily liable therefor and may apply

. any other security held by it to the reduction or satisfaction of the Loan without prejudice
to any of its rights under this Mortgage.

(c) Subject to Section3.1l hereof, no remedy herein conferred upon
or reserved to the Mortgagee is interided to be exClusive of any other remedy or
remedies, and each and every such remedy shall be cumulative, and shall be in addition
to every other remedy given hereunder or now or hereafter existing at law or in equity or
by statute. No delay or omission of the Mortgagee in exercising any right or power

accruing upon any Event of Default shall impair any such right or power, or shall be
constred to be a waiver of any such Event of Default, or any acquiescence therein.

Nothing in ths Mortgage or in the Note shall affect the obligation of the Company to pay
the Debt in the maner and at the time and place therein respectively expressed. . All
rights and remedies of the Mortgagee shall be cumulative and may be exercised singly or
concurently. Notwithstanding anything herein contained to the contrar, the Company:
(i) wil not (A) at any time insist upon, or plead, or in any maner whatever claim or take
any benefit or advantage of any stay or extension or moratorium law, any exemption
from execution or sale of the Mortgaged Propert or any par thereof, wherever enacted,
now or at any time hereafter in force, which may affect any of the terms, covenants,
conditions or obligations of this Mortgage, or (B) claim, take or insist upon any benefit or
advantage of any law now or hereafter in force providing for the valuation or appraisal of
the Mortgaged Propert, or any par thereof, prior. to any sale or sales thereof which may
be made pursuant to any provision hereof, or pursuant to the decree, judgment or order of
any court of competent jurisdiction; (ii) waives all benefit or advantage of any such law
or laws; (iii) covenants not to hinder, delay or impede the execution of any power herein
granted or delegated to the Mortgagee, but to suffer and permit the execution of every
power as though no such law or laws had been made or enacted; and (iv) waives all right
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to have the Mortgaged Propert, . or any other propert of the Company to which the
Mortgagee has, or may in the futue have, a claim, marshaled upon any foreclosure

hereof.

(d) No waiver by the Mortgagee or modification of the terms hereof
shall be effective unless it is in wrting and then only in the specific instance and for the

. specific purose for which given and, notwthstading anything to the contrar herein, all
such waivers and modifications may be given or witheld in the sole judgment of the
Mortgagee. Without limiting the generality of the foregoing, any payment made by the
Mortgagee for insurance premiums, taxes, assessments, water rates, sewer rentals, levies,
fees or any other charges affecting the Mortgaged Propert, shall not constitute a waiver
of the Company's default in making such payments and shall not obligate the Mortgagee
to make any further payments. The Company hereby irrevocably waives any right to
claim that any provision of this Mortgage, including the provisions set fort in this

Subsection, have been waived orally or by the acts or omissions of the Mortgagee.

(e) THE COMPANY ACKNOWLEDGES THAT IT HAS
RECEIVED A TRUE COPY OF THIS MORTGAGE.

(f) If the Company shall request the Mortgagee's consent or approval
pursuant to any of the provisions of this Mortgage or otherwse, and the Mortgagee shall
fail or refuse to give, or shall delay in giving, such consent or approval, the Company
shall in no event make, or be entitled to make, any claim for damages (nor shall the
Company assert, or be entitled to assert, any such claim by way of defense, set-off, or
counterclaim) based upon any claim or assertion by the Company that the Mortgagee
unreasonably withheld or delayed its consent or approval, and the Company hereby
waives any and all rights that it may have, from whatever source derived, to make or
assert any such claim. The Company's sole remedy for any such failure, refusal, or delay
shall be an action for a declaratory judgment, specific pedormance, or injunction, and
such remedies shall be available only in those instances where the Mortgagee has
expressly agreed in writing not to unreasonably withhold or delay its consent or approval
or where, as a matter of law, the Mortgagee may not unreasonably withhold or delay the
same.

(g) This Mortgage shall (i) be binding upon the Company and the
Agency and their successors and assigns, and (ii) inure, together with all rights and
remedies of the Mortgagee hereunder, to the benefit of the Mortgagee and its successors,
transferees and assigns. Without limiting the generality of clause (ii) of the immediately
preceding sentence, the Mortgagee may assign or otherwise transfer all or any portion of
its rights and obligations under any Loan Document, to any other person or entity, and
such other person or entity shall thereupon become vested with all of the rights and
obligations in respect thereof granted to the Mortgagee herein or otherwse. None of the
rights or obligations of the Company and/or the Agency hereunder may be _ assigned or
otherwise transferred without the prior wrtten consent of the Mortgagee, except that the
Agency's rights and obligations may be assigned or transferred in accordance with the
IDA Lease Agreement.
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(h) Without limiting the generality of Subsection (g) above, the
Company hereby acknowledges that the Mortgagee may sell, grant or assign paricipation
interest(s) in the Loan and in the Mortgagee's rights and obligations in respect of the
Loan Documents, including this Mortgage, to one or more lending institutions
satisfactory to the Mortgagee, on terms satisfactory to the Mortgagee. In the event that
the Mortgagee shall sell, grant or assign paricipation interest(s) in the Loan and in the
Mortgagee's rights and obligations in respect of the Loan Documents, (i) the Mortgagee
may, in its sole discretion, disclose financial and other information to prospective

participant(s) with respect to the Company, (ii) the Company shall cooperate with the
Mortgagee in connection with any such paricipation and shall execute any and all
documents which may be required or desirable, in the Mortgagee's or such paricipants'
judgment, to effectuate any such paricipation( s), and (iii) each representation and
agreement made by the Company in this Mortgage or in any of the other Loan
Documents shall ru to, and each reference to the Mortgagee shall be deemed to refer to,
the Mortgagee and all of its paricipants(s).

(i) If the Company consists of more than one person or entity, the
obligations and liabilties of each such person or entity hereunder shall be joint and
severaL. The relative words herein of single or plural number, or masculine or feminine or
neuter gender shall be read as if written in the single or plural, or in the male, neuter or
female gender, as the context and as the case may be.

G) Any check, draft, money order or other instrument given in
payment of all or any portion of the Note or pursuant to this Mortgage may be accepted
by the Mortgagee and handled Ín collection in the customar maner, but the same shall
not constitute payment hereunder or diminish any rights of the Mortgagee, except to the
extent that actual cash proceeds of such instruent are unconditionally received by the

Mortgagee and applied as the case may be to the Debt in the maner provided in the Note
or to the sum due under this Mortgage.

(k) The Company represents that the Mortgaged Propert is not
improved by one or more strctures containing, in the aggregate, not more than six
residential units, each unit with separate cooking facilities.

(I) If the Company shall well and trly pay to the Mortgagee the Debt
at the time and in the manner provided in the Note and ths Mortgage and shall well and
truly abide by and comply with each and every term, covenant, condition and obligation
set forth in this Mortgage and in the Note, then these presents and the estate hereby
granted shall cease, terminate and be void.

(m) This Mortgage may be executed in any number of duplicate
originals and each such duplicate original shall be deemed to constitute but one and the
same instrument.

(n) Nothing in this Mortgage shall be deemed to amend any of the
terms of the IDA Company Lease, the IDA Lease Agreement, or the IDA Sublease
Agreement or any documents, instruments or agreements entered into in connection with
the IDA Lease Agreement.
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Section 3.10. Representations and Waranties of the Agency. The Agency
represents and warants only that it has the power to enter into and perform ths
Mortgage, to create, pledge and grant the mortgage, pledge, assignment and securty
interest in its interest in the Mortgaged Propert as provided in ths Mortgage and to own
its propert and assets, has duly authorized the execution and delivery of this Mortgage

by proper corporate action, and neither ths Mortgage, the authorization, execution,
delivery and performance hereof by the Agency, the performance by the Agency of the
agreements herein contained nor the consummation by the Agency of the transactions
herein contemplated wil. violate any provision of law applicable to the Agency, any order
of any court or agency of governent applicable to the Agency or any agreement,

indenture or other instruent to which the Agency is a part or by which it or any of its
propert is subject or bound, or be in confict with or result in a breach of or constitute
(with due notice and/or lapse of time) a default under any indenture, agreement or other
instrument to which the Agency is a par or any provision of its by-laws or any other
requirement of law. This Mortgage constitutes the legal, valid and binding obligation of
the Agency enforceable against the Agency in accordance with its terms, except as the
enforceability hereof may be limited by banptcy, moratorium or insolvency or other
laws affecting creditors' rights generally and is subject to general priciples of equity
(regardless of whether such enforceabilty is considered in a proceeding at law or in
equity).

Section 3.11. Limitation on Agency Liabilty. With respect to the Agency, it is
agreed that the Agency, its officers, members, employees, agents and directorS shall have
no personal liability hereunder, nor in their capacity as offcers, members, employees,
agents and directors. The Agency has executed this Mortgage to subject its interest in the
Mortgaged Propert to the lien of this Mortgage; however, the Mortgagee shall have no
recourse to the Agency other than to its interest in the Mortgaged Propert. No provision,
covenant or agreement contained in this Mortgage or any obligations herein imposed

upon the Agency or the breach thereof, shall constitute or give rise t'? or impose upon the
Agency a pecuniary liabilty or a charge upon its general credit. In making the
agreements, provisions and covenants set forth in this Mortgage, the Agency has not
obligated itself except with respect to the Mortgaged Propert. All covenants,

stipulations, promises, agreements and obligations of the Agency contained herein shall
be deemed to be covenants, stipulations, promises, agreements and obligations of the
Agency and not of any member, director, officer, employee or agent of the Agency in his
individual capacity, and no recourse shall be had for the payment of the principal of any
debt or interest thereon or for any claim based thereon or hereunder against any member,
director, officer, employee or agent of the Agency or any natural person executing this
Mortgage. No covenant herein contained shall be deemed to constitute a debt of the State

of New York or of The City of New York, and neither the State of New York nor The
City of New York shall be liable on any covenant herein contained, nor shall the
obligations secured by this Mortgage be payable out of any fuds of the Agency.

Section 3.12. Joinder. The Agency is executing this Mortgage in order to
mortgage and grant a securty interest to the Mortgagee in all of the Agency's right, title
and interest in and to the Agency's leasehold interest in the Land and the Improvements
under the IDA Company Lease.
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Section 3.13. Company's Representations and Covenants. The Agency is not
obligated and shall not be liable to any extent for the representations and covenants of the
Company made in or contained in this Mortgage.

Section 3.14. Agency is Executing Mortgage at Company's Direction. The
Company directs the Agency to execute and deliver ths Mortgage to the Mortgagee and
consents and agrees to be bound by the terms hereof to the extent of the Company's
present or futue interest in the Mortgaged Propert and hereby executes ths Mortgage to
evidence its agreement to comply with the covenants colitained herein, and fuer agrees
to indemnify the Agency (and its members, offcers, directors, agents, servants and
employees) in connection with the execution, delivery, recording, performing and
enforcing of this Mortgage.

Section 3.15. Modification of IDA Documents. The Company covenants not to
termI-nate or modify the IDA Lease Agreement or any other document executed in
connection with the foregoing, or any related agreements with the Agency (collectively,
the "IDA Documents") without the prior consent of the Mortgagee.

Section 3.16. Termination of IDA Lease Agreement. Upon the termination of the
IDA Lease Agreement for any reason whatsoever and at the sole cost and expense of the
Company, but solely upon the request of the Agency, the Mortgagee shall prepare and
deliver to the Agency and the Company, and the Agency and the Company shall execute,
any documents reasonably necessar to amend and restate this Mortgage, in order to
remove the Agency as a par hereto.

Section 3.1 7. Notices under IDA Documents and Leases. The Company shall
forward. to the Mortgagee copies of any and all notices (including all notices of default)
and transmittal letters (including transmittal letters of principal and interest) delivered in
connection with the IDA Documents and sublease immediately, but in any event no later
than one (1) day after mailng or receiving such notices and letters.

Section 3.18. Certificate of Occupancy. The Company shall obtain a Permanent
Certificate of Occupancy or Certificate of Completion ("Certificate 

ii) for the Mortgaged

Propert incorporating all additions and improvements indicated by the open building
permits #300162525/1992 and #301327632/2002 and deliver said Certificate to the
Mortgagee on or before Februar 29, 2008.

(REMAINDER OF PAGE is INTENTIONALLY LEFT BLANK)
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IN WITNSS WHEREOF this Mortgage has been duly executed by the Agency
and the Company on the day and year first above written.

By:
Name:
Title:

TY HOLDING LLC

NEW YORK CITY INDUSTRIAL
DEVELOPMENT AGENCYC __By: ")

Maureeh1is
Executive Director

,STATEOFNEWYORK )
)ss:

COUNTY OF NEW YORK )

On the 29th day of Augustin the year 2007 before me, the undersigned, a notary
public in and for said State, personally appeared Nicky Barone, personally known to me
or proved to me on the basis of satisfactory evidence to be the individual whose name is
subscribed to the withií instrment and acknowledged to me that he executed the same in
his capacity, and that by his signatue on the instrment, the individual, or the person
upon behalf of which the individual acted, executed the instrment.

STATE OF NEW YORK )
) sS' Jennifer Santo Y k

. Notary Public State of 
New orCOUNTY OF NEW YORK ) No. OlSA5065499

J.t ælP Qualified in Y.jn¡;'3 C01mty J. Ca~'~flitm.Expi,es 9 / 91 2010On the~th day of August in the year 2007 before me, the unaersigneo, a notary
public in and for said State, personally appeared Maureen Babis, personally known to me
or proved to me on the basis of satisfactory evidence to be the individual whose name is
subscribed to the within instrument and acknowledged to me that she executed the same
in her capacity, and that by her signatue on the instruent, the individual, or the person
upon behalf of which the individual acted, executed the instrument.

FRANCES TUFANO ~~~_ ..'r
Notary P~blic, State of New York ./ Notar Public ~

No. 01 TU5080131
QU~lif!ed in Queens County

Commission Expires June 16 ~"" //
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SCHEDULE A

Prop~rt Description

All that certain plot, piece or parcel of land, with the buildings and improvements thereon
erected, situate, lying and being in the Borough of Brooklyn, City and State of New
York, bounded and described as follows:

BEGINING at a point on the southwesterly side of 44th Street, distat 150 feet
southeasterly of the intersection formed by the southeasterly side of 1 st Avenue and the
southwesterly side of 44th Street;

RUNING THENCE southwesterly parallel with 1st Avenue, through a par wall, 250
feet;

THENCE southeasterly parallel with 44th Street 75 feet;

THENCE norteasterly parallel with 1st Avenue, 250 feet to the southwesterly side of
44th Street;

THENCE northwesterly along the southwesterly side of 44th Street, 75 feet to the point
or place of BEGINING.
TOGETHER with all right, title and interest of the mortgagor in and to the land lying in
the streets and roads in front of and adjoining said premises;

AND SAID PREMISES being known as and by the street number 128 44th Street,
Brooklyn, New York 11232.
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MORTGAGE NOTE

$1,945,000.00 New York, New York August 29, 2007

FOR VALUE RECEIVED, the undersigned, 128 44TH REALTY HOLDING LLC, a New
York limited liability company with a place of business at 271 40th Street, Brooklyn, New York
11232 ("Borrower"), promises to pay to the order of SI BANK & TRUST, a division of
SOVEREIGN BANK, a federal savings ban (the "Bank") having an office at 1535 Richmond

. Avenue, Staten Island, New York 10314 (or such other place designated by the holder of this Note
in wrting) the principal sum of ONE MILLION NINE HUDRED FORTY FIVE THOUSAND
AND 00/100 ($1,945,000.00) DOLLARS, together with interest thereon from the date hereof at the
rates set forth herein and in accordance with the terms and conditions hereof

1. Principal and Interest

(i) interest on the Principal Balance calculated on the SI BANK & TRUST, a
division of SOVEREIGN BANK Prime Rate plus one half (0.5%) shall be due and payable on
October 5, 2007 and on the 5th day of each calendar month thereafter to and including the Maturity
Date. The "Plime Rate" shall mean such rate of interest as is publicly announced by SI BANK &
TRUST, a division of SOVEREIGN BANK at its principal offce from time to time as its prime rate.
Any change in the Prime Rate shall be effective on the date ~uch change is announced by the Bank.

(ii) the unpaid Principal Sum, together with all accrued and unpaid interest as

provided in this Note, and all other sums due and payable under the Note and Mortgage, on March
5,2008, (the "Maturity Date") or on such earlier date, upon acceleration, in the event of a default
hereunder or otherwise.

(iii) the final payment (whether payable on the Maturity Date or otherwise) shall

equal all outstanding principal together with all accrued and unpaid interest. Interest during the term
of the Note shall be calculated on the basis of a 360 day year and the actual number of days elapsed.

2. Prepayments

(a) The principal balance may be prepaid in whole or in part at any time without a
prepayment fee.

3. Payments.

The Borrower agrees that all payments due under this Note and the Mortgage (as hereinafter
defined) shall be made by automatic debit from an account maintained by the Borrower at the Bank,
in which the Borrower shall maintain balances sufficient to pay each monthly payment due to the
Bank under this Note and the Mortgage. In the event that the money maintained in such account is
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insuffcient for any payment due under this Note and the Mortgage, the Bank may charge any
account of the Borrower for any payment due to the.Bank under this Note and the Mortgage. If any
payment ofthis Note becomes due and payable on a day which is not a business day, the maturity
thereof shall be extended to the next succeeding business day and interest thereon shall be payable
during such extension. If any payment ofthis Note becomes due and payable on a day which is not
a business day, the maturity thereof shall be extended to the next succeeding business day and
interest thereon shall be payable during such extension.

4. Usury

If the provisions of this Note would at any time otherwise require payment by the Borrower
to the Ban of any amount of interest in excess of the maximum amount then permitted by applicable
law the interest payments shall be reduced to the extent necessar so that the Ban shall not receive
interest in excess of such maximum amount.

5. Agreements Relating to this Note

This Note is executed in connection with, and is secured by: (i) certain mortgage made by
the Borrower to the Bank (the "Mortgage") on property situate at 128 44th Street, Brooklyn, New
York 11232 (the "Premises") and more particularly described in said Mortgage; (ii) first lien on and
security interest in all equipment, fixtures and personal propert appurtenant to and used in
connection with the Premises; (iii) a certain assignment of leases and rents made by the Borrower
to the Ban of even date herewith (the "Assignment of Leases"); and (iv) the joint and several
guarantees of Nicky Barone, Ralph Barone, Barone Steel Fabricators Inc. and Barfab Steel Corp.
(collectively, the "Indemnitors") to the Ban (the "Guaranties") (this Note, the Mortgage, the
Assignment of Leases, and the Guaranties collectively, the "Loan Documents"). This Note is subject
to all the terms and conditions of the Loan Documents as if fully set forth herein.

6. Default and Late Charge

The entire principal sum together with accrued interest thereon shall become due and payable
at the option of the Bank upon any default hereunder or upon the happening of an event constituting
a default under the Loan Documents.

All payments due hereunder which are in default shall bear interest at the rate in effect at the
time of default plus five (5%) percent. In addition, there shall be a late charge imposed, equal to five

(5%) percent of the amount of any overdue payment if received fifteen (15) days or more after it is
due.

7. Right of Set Off

The Borrower hereby grants to the Bank a lien, security interest and right of setoff as security
for all liabilties and obligations to Bank, whether now existing or hereafter arising, upon and against
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all deposits, credits, collateral and propert, now or hereafter in the possession, custody, safekeeping
or control ofthe Bank or any affiliate ofthe Bank, or in transit to any ofthem. At any time, without
demand or notice, the Bank may set off the same or any part thereof and apply the same to any
liabilty or obligation of Borrower even though unmatured and regardless of the adequacy of any
other collateral securing this Note. ANY AND ALL RIGHTS TO REQUIR BANK TO
EXERCISE ITS RIGHTS OR REMEDIES WITH RESPECT TO ANY OTHER COLLATERAL
WHICH SECURES THIS NOTE PRIOR TO EXERCISING ITS RIGHT OF SETOFF WITH
RESPECT TO SUCH DEPOSITS, CREDITS OR OTHER PROPERTY OF THE BORROWER,
ARE HEREBY KNOWIGLY, VOLUNTARIY AND IRVOCABLY WANED.

8. Governing Law

This Note shall be governed and constred in accordance with the laws ofthe State of New
York. In no event wil interest be charged or collected hereunder at a rate in excess of that permitted
by applicable law.

9. Trial By JUry

The Borrower and the Ban hereby agree to waive the right to a trial by jury in any action on
or related to this Note or any other document executed in connection with this Note.

10. Financial Statements

(A) The Borrower shall deliver, or shall cause to be delivered, to the Ban the following:

(i) as soon as available and in any event within 120 days of the end of each fiscal
year of the Borrower, a copy of the financial statements of the Borrower for such year, including
federal income tax returns, balance sheets and statements of retained earnings and statements of cash
flow, all in reasonable detail and setting forth in comparative form the figures for the previous fiscal
year, prepared on a compilation basis by independent certified public accountants selected by the
Borrower and reasonably satisfactory to the Ban, all such financial statements to be prepared in
accordance with generally accepted accounting principles consistently applied; and

(ii) as soon as available and in any event no later than with the delivery of the

annual financial statements required to be delivered pursuant to subsection (i) above, an annual
income and expense statement for the Premises, accompanied with a rent roll and projected expenses
for the coming year, in form and substance satisfactory to the Ban; and

(iii) such other information as the Bank may reasonably request from time to time.

(B) The Borrower shall deliver, or shall cause to be delivered, to the Bank documentary
proof of a minimum debt service coverage ratio of 1.00 on each anniversary date of
this Note.

-3-



~
(C) The Borrower shall deliver, or shall cause to be delivered, to the Ban documentary

proof of a minimuni debt service coverage ratio of 1.25 for Barone Steel Fabricators
Inc. on each anniversary date of this Note.

11. Miscellaneous

The Borrower and any endorsers or guarantors of this Note for themselves, their heirs, legal
representatives, successors and assigns, respectively and severally waive presentment, demand,
protest and notice of dishonor and waive any right to be released by reason of any extension of time,
delay in enforcement or change in terms of payment or any change, alteration or release of any
security given for the payment hereof, and jointly and severally agree to pay any costs and expenses,
including attorneys' fees if, upon default hereunder or under the Loan Documents, same are incurred
to secure collection hereof.

This Note can only be amended, modified, or canceled in wrting signed by the Bank.

IN PRESENCE OF:

By:
Name:
Title:

C

Nicky Barone
Managing Member

STATE OF NEW YORK )
: ss.:

COUNTY OF NEW YORK )

On the 29th day of August in the year 2007 before me, the undersigned, a notary public in
and for said State, personally appeared Nicky Barone, personally known to me or proved to me on
the basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrment and acknowledged to me that he executed the same in his capacity, and that by his
signature on the instrument, the individual, or the person upon behalf of which the individual acted,
executed the instment.

F:\Jcb,200\02 Open ar Activo Loan,\11 PER\5I 8I7995 Barone SicdBridgc Loan Docs\BRIDGE MORTGAGE NOTE.,,1X
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New York City
Industrial Development Agency

110 Willam Street, New York, NY 10038
212/619.5000, Fax: 212/312.3908
ww.nycedc.comlnycida

LETTER OF AUTHORIATION FOR SALES TAX EXEMPTION

EXPIRATION DATE: August 1,2008

ELIGIBLE LOCATION FOR CAPITAL IMPROVEMENTS;
128 44th Street, Brooklyn, New York

August 29,2007

TO WHOM IT MAY CONCERN

Re: New York City Industrial Development Agency
(2007 Barone Steel Fabricators, Inc.)

Ladies and Gentlemen:

The New York City Industrial Development Agency (the "Agency"), by this notice,
hereby advises you as follows:

The Agency constitutes a corporate governmental agency and a public benefit
corporation under the laws òf the State of New York, and therefore, in the exercise of its
governmental functions, is exempt from the imposition of any New York State or New York City
sales and use tax. As an exempt governmental entity, no exempt organization identification
number has been issued to the Agency nor is one required.

Pursuant to a resolution adopted by the Agency on July 23, 2007, and a certain Lease
Agreement, dated as of August 1, 2007 (the "Lease Agreement"), between the Agency and 128
44th Realty Holding LLC, a Néw York limited liability company (the "Company"), the Agency
has authorized the Company to act as its agent for the acquisition and renovation of an industrial
facility (the "Facility") consisting of the acquisition of an approximately 18,750 square foot
parcel ofland and an approximately 21,600 square foot building thereon, and the renovation of
such building, located at 128 44th Street, Brooklyn, New York, all for use in the business as a
fabricator and erector of structural steel for commercial industrial and larger residential buildings
in the New York metropolitan area (the "Project"), for use and occupancy by the Company and
its permitted sublessee, Barone Steel Fabricators, Inc., a New York corporation (the
"Sublessee").

In connection with such resolutions, the Lease Agreement and this Letter of
Authorization for Sales Tax Exemption and pursuant to the authority therein granted, the Agency
authorizes the Company to act as its agent in connection with the renovation of the Project and
authorizes the Company to use this Letter of Authorization for Sales Tax Exemption as its agent
only for purpose of (a) purchasing or leasing materials, goods and supplies and (b) purchasing
certain services, solely in connection with the Project, and subject to the scope and limitations
described in Exhibit A attached hereto. Subject to the provisions of this letter, this agency
appointment includes the power of the Company to delegate from time to time such agency
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appointment, directly or indirectly, in whole or in par, to agents, subagents, contractors,

subcontractors, materialmen, suppliers and vendors of the Company and for such paries in tu
to delegate, in whole or in par and from time to time, to such other paries as the Company
chooses provided that any such delegation is limited to the renovation of the Project and any
such activities are effected in compliance with the Letter of Authorization for Sales Tax
Exemption (each pary so designated, hereinafer an "Agent").

If the Company, or an Agent appointed directly or indirectly by the Company, intends to
appoint an Agent to act as the Agency's agent for the puiose of effecting purchases exempt

from sales or use tax pursuant to authority of this Letter of Authorization for Sales Tax

Exemption, the Company shall, and shall require and cause each such Agent, to comply with the
required procedures set forthon Ex~ibit B hereto with respect to the filing by the Agency of New
York State Deparent of Taxation and Finance Form ST -60 "IDA Appointment of Project or

Agent" ("Form ST-60"), a form of which is attached as Addendum A to Exhibit B.

As agent for the Agency, the Company agrees that each contract, agreement, invoice, bil
or purchase order entered into by the Company or by an Agent, as agent for the Agency for the
renovation of the Project, shall include language in substantially the following form:

"This (contract, agreement, invoice, bil or purchase order) is being
entered into by 128 44th Realty Holding LLC, a New York limited
liability company (or 1 (the "Agent"), as
agent for and on behalf of the New York City Industral
Development Agency (the "Agency") in connection with a certain
project of the Agency for the Agent being the acquisition and

renovation of an industral facility (the "Facility"),' consisting of
the acquisition of an approximately 21,600 square foot building,
located on an approximately 18,750 square foot parcel of land at
128 44th Street, Brooklyn, New York, and the renovation of such
building, all for use in the business as a fabricator and erector of
structural steel for commercial, industrial, and larger residential
buildings in the New York metropolitan area, (the "Project"). The
(purchase, lease, rental, use) of the (materials, goods, services and
supplies) which are the subject of this (contract, agreement,

invoice, bill or purchase order), which has been entered into with
or presented to (insert name and address of vendor (the "Vendor"))
shall be exempt from the sales and use tax levied by the State of
New York and The City of New York subject to and in accordance
with the terms and conditions set forth in the attached Letter of
Authorization for Sales Tax Exemption of the Agency, and the
Agent hereby represents that this (contract, agreement, invoice, bill
or purchase order) is in compliance with the terms of the Letter of
Authorization for Sales Tax Exemption.

The (Company or Agent) has provided the Vendor with a copy of
an executed New York State Department of Finance Form ST-60
"IDA Appointment of Project or Agent" to evidence that the
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Agency has appointed the Agent as its agent. The Vendor must
retain in its records a copy of the Letter of Authorization for Sales
Tax Exemption, the completed Form ST -60 and the (contract,
agreement, invoice, bill or purchase order) as evidence that the
Vendor is not required to collect sales or use tax in connection with
this (contract, agreement, invoice, bil or purchase order).

This (contract, agreement, invoice, bill or purchase order) is

nOilecourse to the Agency, and the Agency shall not be directly or
indirectly or contingently liable or obligated hereunder in any
maner or to any extent whatsoever, and the Agent shall be the
sole pary liable hereunder. By execution or acceptance of ths
(contract, agreement, invoice, bil or purchase order), the Vendor
hereby acknowledges and agrees to the terms and conditions set
forth in thÍs paragraph."

The Agency shall have no liability or performance obligations under any contract,
agreement, invoice, bil or purchase order entered into by the Company or any Agent as agent for
the Agency hereunder. The Agency shall not be liable, either directly or indirectly or
contingently, upon any such contract, agreement, invoice, bil or purchase order in any maner
and to any extent whatsoever, and the Company shall be the sole pary liable thereunder.

By execution by the Company of its acceptance of the terms of this Letter of
Authorization for Sales Tax Exemption, the Company agrees to accept the terms hereof and
represents and warants to the Agency that the use of this Letter of Authorization for Sales Tax
Exemption by the Company or by any Agent is strctly for the puroses above stated.

Accordingly, until . the earlier of (i) the Expiration Date referred to above, (ii) the
completion ofthe Project as provided in Section 2.2 of the Lease Agreement, (iii) the termination
of the Lease Agreement, or (iv) the receipt by the Company of notice from the Agency of the
termination of this Letter of Authorization for Sales Tax Exemption (in each case as so
terminated, the "Termination Date"), all Vendors are hereby authorized to rely on this Letter of
Authorization for Sales Tax Exemption (or on a photocopy or fax of this Letter of Authorization
for Sales Tax Exemption) as evidence that purchases of the Project property, to the extent
effected by the Company or by an Agent as agent for the Agency, ate exempt from all New York
State and New York City sales and use taxes. Upon the Termination Date, the agency appointed
by the Agency of the Company and each Agent shall terminate, and (i) the Company shall
immediately notify each Agent in writing of such termination; (ii) the Company shall surrender,
and cause each Agent to surrender, this Letter of Authorization for Sales Tax Exemption
(including any copy or facsimile hereof) to the Agency for cancellation; and (iii) the Company
shall cause each Agent to perform all of its obligations as set forth in Exhibit B and in the
Agency Agreement referred to therein.

Notwithstanding any contrary provisions in the Lease Agreement, ten (10) days prior to
the expiration of this Letter of Authorization for Sales Tax Exemption, the Company shall
surrender, and cause each Agent to surrender, this letter to the Agency for anual renewaL. The
Company and any Agent may continue to use a facsimile copy of this Letter of Authorization for
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Sales Tax Exemption until its stated Expiration Date. Within ten (10) days of receipt of this
Letter of Authorization for Sales Tax Exemption, the Agency shall provide such anual renewal
of the letter to the Company if and to the extent required under the Lease Agreement.

The Agency fuher appoints the Sublessee its agent for purposes of using the Facility.

(Intentionally Left Blan)
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The signature of a representative of the Company and the Sublessee where
indicated below wil indicate that the Company and. the Sublessee have accepted the terms
hereof:

NEW YORK CITY INDUSTRIAL
DEVELOPMENT AGENCY

By:
Maureen P. Babis
Executive Director

ACCEPTED AN AGREED TO BY:

By:
Nicky
Presiden

~

CY ~

By:

L FABRICATORS INC.

~1s-
8(l()1?L-
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Exhibit A

The Company and each Agent appointed directly or indirectly by the Agency in connection with
the Project shall be entitled to claim an exemption from sales or use tax levied by the. State of
New York and The City of New Yark in connection with the following transactions:

(i) Capital Improvements. With respect capital improvements to the Facility:

(a) purchases of materials, goods, machinery, equipment and supplies that are
incorporated into and made an integral component par of the Facility;

(b) purchases of materials, goods, machinery, equipment and supplies that are to be
used and substantially consumed in the course of constrction or renovation of the Facility (but
excluding fuel, materials or substances that are consumed in the course of operating machinery
aid equipment or pars containing fuel, materials or substances where such pars must be
replaced whenever the substance is consumed); and

(c) leases of machinery and equipment solely for temporary use in connection with
the constrction or renovation of the Facility.

(ii) Personal Property. None.

(iii) Services. With respect the eligible items identified in (i)(a) above: purchases of freight,

installation, maintenance and repair services required in connection with the shipping,
installation, use, maintenance or repair of such items; provided that maintenance shall mean,
with respect to any of the above categories of propert having a useful life of one year or more,
the replacement of. pars (but excluding materials or substances that are consumed in the
operation of machinery and equipment or pars containing materials or substances where such
pars must be replaced whenever the substance is consumed) or the making of repairs, but shall
not include maintenance of the type as shall constitute janitorial services.
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Exhibit B

Form ST -60--Required Procedures

Introduction. Section 874(9) of Aricle 18-A of the General Municipal Law and New York
State Deparent of Taxation and Finance Form ST-60 "IDA Appointment of Project or Agent"
("Form ST -60") require that within thrty (30) days of the date that the Agency or its agent
directly or indirectly appoint a project operator or other person or entity to act as agent of the
Agency for purposes of extending a sales or use tax exemption to such person or entity, the
Agency must fie a completed Form ST-60 with respect to such person or entity. Certain
capitalized terms used in ths exhibit shall have the meanings ascribed thereto in the Letter of

Authorization for Sales Tax Exemption.

Required Procedures. In order to comply with the foregoing law and other Agency

requirements, the Company must, and must ensure that its Agents, comply with the following
procedures. Failure to follow such procedures may result in the loss of sales and use tax
exemptions derived from the use of the Letter of Authorization for Sales Tax Exemption in
connection with the Project.

1. Agency Agreement. Prior to submitting to the Agency a completed Form-
ST-60 with respect to a proposed Agent, the Company, or its Agents, as applicable, must enter
into an Agency Agreement with such Agent that describes the work to be pedormed and/or the
materials to be provided by such Agent pursuant to a contract (the "Agent's Contract") entered
into in connection with the Project. The Agency Agreement (which may be incorporated in the
Agent's Contract) shall include the following provisions substantially in the form below
(instrctions are in italics):

"a) The Agent is hereby appointed as an agent of the Agency in connection with the
materials. to be provided by such Agent pursuant to a contract between Agent and
(identif Company or Company Agent) dated, 200_ (the
"Agent's Contract") for the puroses described in, and subject to the conditions and
limitations set forth in, the Letter of Authorization for Sales Tax Exemption attached as
Exhibit A (attach Letter of Authorization for Sales Tax Exemption from the Agency to
the Company).

b) Pursuant to the exemptions from sales and use taxes available to the Agent under the
Letter of Authorization for Sales Tax Exemption, the Agent shall avail itself, on behalf
of the Company, of such exemptions when purchasing eligible materials in connection
with the Contract and shall not include such taxes in its Contract price, bid or
reimbursable costs, as the case may be.

c) The effectiveness of the appointment of the Agent as an agent of the Agency is
expressly conditioned upon the execution by the Agency of New York State Deparment
of Taxation and Finance Form ST-60 "IDA Appointment of Project or Agent" ("Form
ST-60") to evidence that the Agency has appointed the Agent as its agent (the form of
which to be completed by Agent and the Company and is attached to the Letter of
Authorization for Sales Tax Exemption as Addendum A to Exhibit B).
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d) Agent shall provide a copy of the executed Form ST-60 to each vendor to whom it

presents the Letter of Authorization for Sales Tax Exemption in order to effect a sales
tax exempt purchase. All such purchases shall be made in compliance with the terms,
provisions and conditions ofthe Letter of Authorization for Sales Tax Exemption.

e) The Agent must retain for at least six (6) years from the date of expiration of its
Contract copies of (a) the Agency Agreement, (b) all contracts, agreements, invoices,
bils or purchases entered into or made by such Agent using the Letter of Authorization
for Sales Tax Exemption, and (c) the executed Form ST-60 appointing the Agent as an
agent of the Agency and to make such records available to the Agency upon reasonable
notice. This provision shall survive the expiration or termination of the Agency
Agreement.

f) In order to assist the Company in complying with its obligation to file New York State

Deparent of Taxation and Finance Form ST -340 "Anual Report of Sales and Use
Tax Exemptions Claimed by Project Operator of Industral Development

Agency/Authority" ("Form ST -340"), the Agent covenants and agrees that it shall fie
anually with the Company (no later than Januar 15th following each calendar year in
which it has claimed sales and use tax exemptions in connection with the Project a
wrtten statement of all sales and use tax exemptions claimed by such Agent for the
preceding calendar year in connection with the Project and the Facility). If the Agent
fails to comply with the foregoing requirement, the Agent shall immediately cease to be
the agent for the Agency in connection with the Project (such agency relationship being
deemed to be immediately revoked) without any fuer action of the paries, the Agent
shall be deemed to have automatically lost its authority to make purchases as agent for
the Agency, and" shall desist immediately from all such activity, and shall immediately
and without demand return to the Company or the Agency its copy of the Letter of
Authorization for Sales Tax Exemption issued to the Company by the Agency that is in
the Agent's possession or in the possession of any agent of such Agent.

g) The Agent agrees that if it fails to comply with the requirements for sales and use tax
exemptions, as described in the Letter of Authorization for Sales Tax Exemption, it shall
pay any and all applicable New York State sales and use taxes, and no portion thereof
shall be charged or biled to the Agency or to the Company directly or indirectly, the
intent of the Agency Agreement being that neither the Agency nor the Company shall be
liable for any of the sales or use taxes described above. This provision shall survive the
expiration or termination ofthe Agency Agreement.

h) The Agent represents and warrants that, except as otherwise disclosed to the Agency,
none of the Agent, the Principals of the Agent, or any Person that directly or indirectly
Controls, is Controlled by, or is under common Control with the Agent:

1. is in default or in breach, beyond any applicable grace period, of its

obligations under any written agreement with the Agency or The
City of New York (the "City"), unless such default or breach has
been waived in writing by the Agency or the City, as the case may
be;
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11. has been convicted of a misdemeanor related to truthfulness and/or

business conduct in the past five (5) years;

11. has been convicted of a felony in the past ten (10) years;

lv. has received formal wrtten notice from a federal, state or local

governental agency or body that such Person is curently under
investigation for a felony criminal offense; or

v. has received wrtten notice of default in the payment to the City of

any taxes, sewer rents or water charges, which have not been paid,
unless such default is curently being contested with due diligence
in proceedings in cour or other appropriate forum.

"Control" or "Controls" shall mean the power to direct the management and
policies of a Person (x) though the ownership of not less than a majority of its voting securties,
(y) through the right to designate or elect not less than a majority of the members of its
Governing Body, or (z) by contract or otherwise.

"Governng Body" shall mean, when used with respect to any Person, its board of
directors, board of trstees or individual or group of individuals by, or under the authority of
which, the powers of such Person are exercised.

"Person" shall mean any individual or any entity, whether a trstee, corporation,
general parnership, limited liability company, limited liability parership, joint stock company,
trst, estate, unncorporated organization, business association, tribe, firm, joint ventue,

governental authority, governental instrmentality or otherwise.

i) The appointment ofthe Agent as agent of the Agency shall expire at the earlier of (i) the
expiration of the Agent's Contract, or (ii) the Expiration Date of the Letter of
Authorization for Sales Tax Exemption, unless renewed; provided, however, that the
expiration or termination of the Company's status as agent of the Agency shall result in
the immediate termination of the Agent's status as an agent of the Agency.

j) The Agency shall be a third party beneficiary of the Agency Agreement."

2. Complete and Submit Form ST-60 to the Agency. Following the
execution and delivery of an Agency Agreement, the Company must submit to the Agency a
Form ST -60 completed with the information required in each of the shaded areas shown on the
example form attached hereto as Addendum A.

The Agency requires the Company to submit Form ST -60 electronically. Please
download Form ST-60 via the internet by typing
ww.tax.state.nv.us/pdf/2002/fillin/sUst60 702 fil in.pdf into the address bar of your internet browser
and saving the "fill-in" PDF of the form (using adobe acrobat). The downloaded form may then
be completed electronically, saved and transmitted to the Agency.
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Upon completion of the form by the Agent, the Company must submit the form to the
Agency by emailingittoCompliance~nycedc.com.

The appointment of such Agent as an agent for the Agency shall be effective upon
execution of the completed Form ST -60 by the Agency. The Agency wil insert the date on
which the Agent is appointed on the date when the Form ST-60 is executed by the Agency. The
determination whether or not to approve the appointment of an Agent by executlng the Form
ST -60 shall be made by the Agency, in its sole discretion. If executed, a completed copy of
Form ST-60 shall be sent to the Company within five (5) business days following such
execution. The Company shall provide a copy of such executed Form ST -60 to the Agent within
five (5) business days after receipt thereof by the Company.
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Addendum A

FORM ST-60
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MEMORANDUM OF CLOSING

(2007 Barone Steel Fabricators, Inc. Project)

of

New York City Industrial Development Agency
New York, New York

August 29, 2007

The closing of the above captioned straight lease project took place at the offces
of Hawkins Delafield & Wood LLP, One Chase Manhattan Plaza, New York, New York at ten
o'clock a.m. on August 29, 2007.

All terms used herein shall have the same meaning as those used in the Lease
Agreement, dated as of August 1,2007, between New York City Industrial Development Agency
(the "Agency") and 128 44th Realty Holding LLC (the "Lessee").

1. Prior to the closing the following had occurred:

(A) Barone Steel Fabricators, Inc. (the "Sublessee") submitted its application
to the Agency requesting the Agency to provide financial assistance
through its Industrial Incentive Program for the acquisition and renovation
of an industrial facility (the "Facility"), consisting of the acquisition of an
approximately 21,600 square foot building, located on an approximately
18,750 square foot parcel of land, located at 128 44th Street, Brooklyn,

New York, and the renovation of such building all for use in the
Sublessee's business as a fabricator and erector of structural steel for
commercial, industrial and larger residential buildings in the New York
metropolitan area (the "Project"). .

(B) On June 12, 2007 and on July 23, 2007, the Agency adopted a resolution
(i) authorizing the Project and undertaking to permit the financial
assistance for the Project, to lease the Facility Realty from the Lessee and
to sublease the Facility Realty to the Lessee, (ii) a1;thorizing the execution
and delivery of the Lease Agreement and the taking of other action in
connection therewith, and (iii) authorizing and approving matters related
to the Project.

II. There were represented at the closing the following parties:

(A) New York City Industrial Development Agency

By: Jay Lopez, Esq.
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(B) Hawkins Delafield & Wood LLP

By: Robin Sherak, Esq.

(C) 128 44th Realty Holding LLC

By: Ralph Barone

(D) Barone Steel Fabricators, Inc.

By: Nicky Barone

(E) Nicky Barone

(F) Ralph Barone

(G) Carso, Caruso & Branda PC

By: Mark Caruso, Esq.

(H Lawyers Title Insurance Corporation

By: Jennifer Santo

(1) SI Bank & Trust (Sovereign Bank)

By:

(1) Cullen and Dykman

By: Patricia Russo, Esq.

III. The Closing - All transactions at the Closing were deemed to have taken place

simultaneously, and no transactions were deemed to have been completed and no
document was deemed to have been delivered unless and until all transactions were
completed and all documents delivered.

IV. At the Closing all of the documents specified in the Table of Contents to the Record of
Proceedings were delivered.
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